NOTE

“ONCE MORE UNTO THE BREACH, DEAR
FRIENDS”";: RECURRING THEMES IN WELFARE
REFORM IN THE UNITED STATES AND GREAT
BRITAIN AND WHAT THE PRINCIPLE OF
SUBSIDIARITY CAN DO TO BREAK THE PATTERN

Joseph P. Rompalaal

I. INTRODUCTION

In 1996, President Clinton signed the Personal Responsibility and
Work Opportunity Reconciliation Act' (“PRWORA”) into law and fulfilled
the promise to “end welfare as we know it.”?> In many ways PRWORA did
alter the way in which the American welfare system distributed benefits. In
place of an assistance check provided by Aid to Families with Dependent
Children (“AFDC”), PRWORA instituted a new system of conditional bene-
fits provided through the Temporary Aid to Needy Families (“TANF”) pro-
gram.” Under TANF, states were encouraged to develop programs that re-
duced the number of individuals on welfare, in part, by moving welfare re-
cipients off direct public assistance and into the work force.* In addition,
welfare recipients were limited to receiving funds for only five years during
their lifetime.’

a. WILLIAM SHAKESPEARE, KING HENRY THE FIFTH act 3, sc. 2. King Henry’s speech before the city of
Harfluer, from which this quote is taken, is meant to encourage his army to attempt another frontal assault
against the defenses of that city. The purpose of this Note is to suggest that rather than engaging in the same
struggle in reforming welfare in the United States again and again, a new approach might save us from, prov-
erbially, “clos[ing] the wall up with our English dead.” Id.

al. J.D. candidate, University of Notre Dame Law School, 2004; B.A., Comnell College, 2001. I would
like to thank Professor Vincent Rougeau for providing the inspiration for this Note and for his insightful
assistance and commentary. I would also like to thank my friends, especially Kim, Mark Juba, and Julie, for
their encouragement during the creation of this work and for their support in my life. Finally, I would like to
thank my family for the years of teasing, joking, mocking, and debating, as well for their unconditional love
and support, without which I would not be who, or where, I am today.

1. Personal Responsibility and Work Opportunity Reconciliation Act of 1996 [hereinafter PRWORA],
Pub. L. No. 104-193, 110 Stat. 2105 (codified as amended in scattered sections of 42 U.S.C.).

2. Statement By President William J. Clinton Upon Signing H.R. 3734, 32 Wkly Comp. Of Pres. Docs.
1487, (Aug. 26, 1996), reprinted in 5 U.S.C.C.AN. at 2891-93 (1996).

3. PRWORA §§ 101-116 (codified as amended at 42 U.S.C. §§ 601617, 619 (2000)).

4. 42 U.S.C. §603(a)(4), (5)(E) (2000).

5. 42 U.S.C. §608(a)(7).
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In spite of these radical changes to the mechanics of the American
welfare system, some scholars argued that the changes did not represent a
radical shift in American welfare policy.® Several legal scholars argued that
the provisions of PRWORA, in fact, closely resembled the Elizabethan Poor
Laws, which developed in England during the 1500s, as a system of public
assistance.’

What scholarly works in this area more generally suggested was that
the provisions of PRWORA contained neither radically new mechanisms of
welfare distribution nor a radically new conception of the poor.® Instead, by
implementing PRWORA, America appeared to be reaffirming a historical
commitment to a conception of the poor and the acceptable uses of public
assistance. In particular, PRWORA reflected a vision that conceived of the
poor as being defective, and attempted to use the welfare system to correct
those defects by bringing the behavior of the poor in line with that of main-
stream society.’

During the summer of 2002 the 107th Congress again took up the
welfare reform debate. During the course of that debate, two bills—one
from the House and one from the Senate—eventually came to embody the
focal points of the welfare reform debate as envisioned by both Republicans
and Democrats.'® These two bills, the House’s Personal Responsibility,

6. See generally, Larry Cata Backer, By Hook or By Crook: Conformity, Assimilation and Liberal and
Conservative Poor Relief Theory, 7 HASTINGS WOMEN’S L.J. 391 (1996); Kathleen A. Kost & Frank W.
Munger, Fooling All of the People Some of the Time: 1990's Welfare Reform and the Exploitation of American
Values, 4 VA. J. SOC. PoL’Y & L. 3 (1996). But see WILLIAM M. EPSTEIN, WELFARE IN AMERICA: HOwW
SOCIAL SCIENCE FAILS THE POOR 223 (Univ. Wisconsin Press 1997) (arguing that “[w]elfare policy in the
United States is curiously undisciplined by any universal assumptions about the causes of poverty,” and is
therefore the result of political compromise and prevailing political attitudes).

7. See, e.g., Larry Cata Backer, Medieval Poor Law in Twentieth Century America: Looking Back To-
wards a General Theory of Modern American Poor Relief, 44 CASE W. REs. L. REV. 871, 885 (1995);
William P. Quigley, Symposium, Five Hundred Years of English Poor Laws, 1349-1834: Regulating the
Working and Nonworking Poor, 30 AKRON L. REV. 73, 125-28 (1996); William P. Quigley, Backwards Into
The Future: How Welfare Changes in the Millennium Resemble English Poor Laws of the Middle Ages, 9
STAN. L. & POL’Y REV. 101, 101 (1998). Cf, Larry Cata Backer, Comment, Los Fingidos y Vagabundos: On
the Origins of Personal Responsibility and the Welfare State in Early Modern Spain and its Implications for
the Welfare Reform in the United States, 3 LOY. POVERTY L.J. 1, 1 (1997) (arguing that the American welfare
system has roots that extend beyond the Elizabethan period into early Spanish poor relief systems. Professor
Backer nevertheless acknowledges that American welfare ideology was filtered through and shaped by the
Elizabethan Poor Laws; his larger goal within this work is to extend the historical roots of that ideology to an
earlier period.).

8. See supra note 7, citing authorities.

9. See, e.g., Mark Neal Aaronson, Scapegoating the Poor: Welfare Reform all Over Again and the Un-
dermining of Democratic Citizenship, 7 HASTINGS WOMEN’s L.J. 213, 230-34 (1996); Larry Cata Backer, Of
Handouts and Worthless Promises: Understanding the Conceptual Limitations of American Systems of Poor
Relief, 34 B.C. L. REV. 997, 1055-56 (1993); Larry Cata Backer, Poor Relief Welfare Paralysis, and
Assimilation, 1996 UTAH L. REV. 1, 39 (1996). See ailso Nicole Huberfeld, Three Generations of Welfare
Mothers are Enough: A Disturbing Return to Eugenics in Recent “Workfare” Law, 9 UCLA WOMEN’S L.J. 97
(1998) (arguing that changes to the welfare system mimic eugenic theory by mandating adherence to particular
mainstream values).

10. VEE BURKE, CONGRESSIONAL RESEARCH SERVICE, WELFARE REFORM: AN ISSUE OVERVIEW, CRS
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Work and Family Promotion Act of 2002'' (“PRWFPA”) and the Senate
Committee on Finance proposed substitute, the Work, Opportunity, and Re-
sponsibility for Kids Act of 2002"* (“WORK?), tried separately to respond to
the successes and failures of PRWORA. Despite many facial differences,
the two bills build upon conceptions of the poor that are similar both to those
embodied in PRWORA and those contained in the opposing legislation.

As the 108th Congress prepares to revisit the welfare reform debate
in the United States", Great Britain continues to reflect on its own experi-
ences in reforming its social welfare system. Facing many of the same con-
cerns over rising costs and growing public dependence on the system that
spurred American reform in 1996, Britain sought to balance a commitment
to universal social protection with the practical and political realities of the
modern world. " Using reforms implemented in the United States as models,
Britain attempted to strike that balance through the creation of reform pro-
grams containing work requirements and time limits. More importantly, in
bringing about those reforms, Great Britain, led by the Labour Party, re-
vealed an intellectual willingness to envision the poor as defective, and to
use the welfare system to correct those defects.'

The welfare reforms in both the United States and Great Britain,
then, reflect similar modern political commitments to older philosophical
understandings of poverty. Those philosophical understandings can be
traced back over five hundred years to the Elizabethan Poor Laws. In par-
ticular, the centrality to the modern welfare debate of work requirements,
and the commitment to self-sufficiency, reflect relatively fixed conceptions
of the poor and the function of poor relief.

REP. NO. IB93034, available at http://www.policyalmanac.org/social)welfare/archive/crs_welfare.shtml,
(updated Oct. 8,2002), at 1.

11. Personal Responsibility, Work and Family Promotion Act of 2002, H.R. 4737 [hereinafter PRWFA],
107th Cong. (2002).

12. Work, Opportunity, and Responsibility for Kids Act of 2002 [hereinafter WORK], H.R. 4737, 107th
Cong. (2002) (reported, as amended, in the Senate on July 25, 2002) 148 Cong. Rec. S. 7371 (daily ed. July
25,2002).

13. The 108th Congress has already begun the process of restarting the welfare reform debate with the
introduction, in the House, of the Personal Responsibility, Work, and Family Promotion Act of 2003, H.R. 4,
108th Cong. (2003).

14. MINISTER FOR WELFARE REFORM & SEC. OF STATE FOR SOCIAL SECURITY, NEW AMBITIONS FOR
OUR COUNTRY: A NEW CONTRACT FOR WELFARE, GREEN PAPER Cm 3805, (hereinafter Green Paper) at 9-16
(1998).

15. For an examination of the relationship between British and American welfare reform and the intellec- -
tual basis of the British reforms, see generally, Alan Deacon, The Green Paper on Welfare Reform: A Case for
Enlightened Self-Interest? 69 POL. Q. 306 (July-Sept., 1998); Alan Deacon, Learning from the US? The Influ-
ence of American Ideas upon ‘New Labour’ Thinking on Welfare Reform, 28 POL’Y & POL. 5 (Jan., 2000);
Mark Hyde et al., “Work for Those That Can, Security for Those That Cannot”: The United Kingdom’s New
Social Security Reform Agenda, 52 INT’L SOC. SECURITY R. 69 (Issue 4, 1999); Simon Prideaux, New Labour,
Old Functionalism: The Underlying Contradictions of Welfare Reform in the US and the UK, 35 SocC. POL’Y
& ADMIN. 85 (March, 2001).
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The similar historical foundations of welfare reform in both the
United States and Britain, as well as the similarities in the present day meth-
ods of reform, are useful to consider as the United States reopens the welfare
reform debate. Examination of the British system will assist in illuminating
two points. First, that the particular methods of reform currently under con-
sideration in the United States have, in similar contexts, been tried and found
not entirely successful. Second, because the acceptance of those principles
affects the choice of mechanisms used to realize those principles, and be-
cause those mechanisms appear to consistently fail, a deeper philosophical
flaw may exist within the American treatment of welfare. Specifically, the
emphasis on work requirements and absolute self-sufficiency within Ameri-
can welfare policy ultimately produces only variations on the theme without
adequately addressing the underlying problems facing the poor.

In order to illuminate these points Part II of this Note will begin by
examining the key provisions of both PRWFPA and WORK, and more gen-
erally the welfare reform measures implemented in Great Britain, in order to
establish the basis for a later examination of policy goals underlying Ameri-
can welfare legislation.

Part III of this Note will briefly describe the arguments that link the
modern American conceptions of welfare systems to historical antecedents.
Specifically, this Note will examine those arguments that expose the phi-
- losophical connections between American welfare reform and the Elizabe-
than Poor Laws. Part III will then attempt to place PRWFPA, WORK and
the British reforms within the larger framework of that historical analysis in
order to show that all three share common conceptions of poverty, the poor,
and the role of work requirements in poor relief systems.

Part IV of this Note will compare the proposed American legislation
with existing reform measures—specifically PRWORA and the changes in
the British system—in order to suggest that both PRWFPA and WORK are
traveling down legislative pathways which have not only been tried, but have
not been entirely successful in achieving their purposes.

Part V of this Note will examine the principle of subsidiarity, both as
a principle in the social teachings of the Roman Catholic Church and as em-
bodied in the European Union, as a possible framework for evaluating
American welfare. This Note will then briefly examine the American wel-
fare proposals, and in particular their work requirements, within that frame-
work.

Part VI of this Note will, in the form of a conclusion, briefly sketch
the contours of what an American welfare system that conforms to the prin-
ciple of subsidiarity might look like. Part VI will then argue for a funda-
mental shift in American thinking on the acceptable uses of welfare away
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from stigmatizing the poor towards respecting the freedom and dignity of
individuals.

II. THE REFORM MEASURES
A. Personal Responsibility, Work and Family Promotion Act of 2002

After a short period for consideration, the House passed PRWFPA on
May 16, 2002."® The vote in favor of the bill was 229-197" along party lines
in what was described as a “polarized House.”'® In a move that caused much
controversy and political rancor, the Republican leadership refused to allow
the Democrats, or members of their own party, to offer floor amendments to
the bill."” On the same day, House Republicans defeated a substitute bill
proposed by Representative Benjamin Cardin (D-MD) that included provi-
sions that increased childcare spending and contained a more flexible defini-
tion of “work.”?

The provisions of PRWFPA effectively increase the pressure on
states and individuals to accelerate participation in the welfare to work re-’
forms begun under PRWORA. At its core, PRWFPA requires that a forty-
hour work week become the standard for most welfare recipients.”’ These
forty-hours may be split so that individuals need to spend only twenty-four
hours per week in required “direct work activit[ies]” in order to receive
benefits.> One of six specified activities can constitute “direct work activ-
ity

In the alternative, PRWFPA allows states to consider a welfare re-
cipient to meet the twenty-four hour per week work requirement if that indi-
vidual is engaged in one of five qualifying non-work activities.”* These ac-
tivities, however, will only meet the work requirement for a period of three
months within any twenty-four month period in which the individual is re-

16. 148 CONG. REC. H. 2594 (daily ed. May. 16, 2002)

17. 148 CONG. REC. H 2594 (Roll No. 170) (daily ed. May 16, 2002); Karen Masterson, Welfare Bill
Wins in U.S. House; Work Focus Not as Popular in Senate, HOUSTON CHRON., May 17, 2002, at 1.

18. Amy Goldstein and Juliet Eilperin, House Clears GOP-Backed Welfare Bill; Senate Proposals Pres-
age a Clash, WASH. POST, May 17, 2002 at A0O1.

19. Id.

20. Masterson, supra note 17.

21. PRWFPA §110.

22. Id. at §110(d).

23. Id. PRWFPA provides that the six allowable activities are: unsubsidized employment, subsidized
private sector employment, subsidized public sector employment, on-the-job training, supervised work experi-
ence and supervised community experience. Id.

24. PRWFPA §110(d). The first four of these qualifying activities—substance abuse treatment, rehabilita-
tion, work related education, and job searches—either relate directly to finding work, or preparing an individual
to enter work. /d. A recipient may also meet the requirement with “any activity that addresses a purpose
specified in section 401(a) [of PRWORA].” Id.
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ceiving TANF funds.”

In addition to the stricter requirements on individual eligibility im-
posed by PRWFPA, the bill includes a provision that requires states, in order
to continue to receive federal funding for welfare programs, to increase the
percentage of welfare recipients who are working from fifty-percent in 2003
to seventy-percent in 2007.%

Finally, PRWFPA promotes programs designed to assist in “encour-
aging and supporting healthy marriages and married fatherhood through such
activities as premarital education . . . marital therapy, couples counseling,
divorce education, . . . divorce mediation.”” In addition, the bill calls for the
development of programs designed to reduce the risks of child and domestic
violence.”

B. The Work, Opportunity, and Responsibility for Kids Act of 2002

After passage through the House, PRWFPA was received in the Sen-
ate on May 16th, 2002 and then referred to the Committee on Finance.”
Shortly before PRWFPA was referred to the Committee on Finance, a Senate
bill, the Work and Family Act of 2002%° (“WFA”™), was also referred to that
committee.”’ WFA mirrored many of the provisions of PRWFPA such as the
inclusion of a forty-hour work week.*? At the same time, however, WFA also
included increased funding for the support programs® and educational op-
portunities* above those provided in PRWFPA.

Although WFA received initial support from some predominate Sen-
ate Democrats,” support for the bill languished under bipartisan pressure,
and intense outside lobbying.”” In place of WFA, the Committee on Finance
chose to amend the House’s version of PRWFPA and eventually reported

25. PRWFPA §110(d).

26. Id. at §110(a). To achieve the seventy percent level of participation PRWFPA would raise the partici-
pation requirement rate by five percent per year over the four years.

27. PRWFPA §119(b).

28. Id.

29. 148 CONG. REC. S. 4490 (daily ed. May 16, 2002).

30. Work and Family Act of 2002 [hereinafter WFA], S. 2524, 107th Cong. (2002).

31. 148 CONG. REC. S. 4387 (daily ed. May 15, 2002).

32. WFA §107.

33. See, e.g., WFA §108 (mandating increases in funding for child care).

34. WFA §§110,111.

35. WFA. Among those who sponsored the bill were Evan Bayh, Thomas Carper, Bob Graham, Joseph
Lieberman, and Hillary Clinton.

36. S.REeP. No. 107-221, at 2-7 (2002).

37. For instance, Sen. Hillary Clinton, who originally supported WFA, had her New York home bom-
barded with waffles by protesters who insisted that she was “waffleing” on campaign promises to support
welfare recipients. Press Release, National Campaign for Jobs and Income Support, NYC Welfare Recipients
Toss Waffles on Hillary Clinton’s Lawn: Activists Demand that Senator Stop “Waffling on Welfare” (May,
21, 2002), available at hitp://www.nationalcampain.org/tanf/preleases /prl 5.htm.
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WORK to the Senate as a substitute bill.*

The major facial difference between WORK and PRWFPA is that
WORK maintains the thirty-hour work week established by PRWORA.*
WORK does, however, raise the number of hours that an individual must
participate in priority work activities from twenty per week to twenty-four
per week.*

In addition to maintaining the thirty-hour work week, WORK incor-
porates the nine priority work activities that could be counted toward fulfill-
ing the work requirements under PRWORA.* WORK further expands the
definition of work participation above that contained in PRWFPA by in-
creasing the length of time that vocational training and job searches can con-
stitute work.* Like PRWFPA, WORK allows participation in certain “reha-
bilitative services” to constitute some of the hours necessary to meet the
minimum per-week work participation requirement.” In addition, WORK
provides that individuals, under certain circumstances and with some restric-
tions, may be considered to meet the work requirement if they are engaged in
a two or four year degree program.* 4

The Senate bill also attempts to reduce the pressure on states to move
individuals from welfare to work by reducing the actual number of individu-
als the state must move off of public assistance in order to qualify for federal
funding. Although WORK, like PRWFPA, requires that states achieve a
seventy-percent work participation rate over five years,” WORK is struc-
tured in such a way that states may claim families that fulfill part of, but not
all, the work requirement as constituting a “percent of a family” for the cal-
culation of the participation rate.** This has the general effect of making it
casier for states to meet the increasing participation rates without forcing
individual welfare recipients who are only partially employed—but still en-
gaged in other “self-help” programs—off of public assistance.

38. S.REep. No. 107-221,at 1.

39. WORK §202(d).

40. Id.

41. WORK §202(e). Those activities include: unsubsidized work, subsidized private employment, subsi-
dized public employment, work experience, on-the-job training, job searches, community service, vocational
training, and providing care for child or community service participant.

42. WORK §202(g).

43, WORK §202(¢). These services can include programs “such as adult basic education, participation in
a program designed to increase proficiency in the English language, or [in some cases] substance abuse pro-
grams.”

44, WORK §202(g). An individual can be counted as engaged in work only if the state chooses to estab-
lish a post-secondary education program as provided for in §105(e) the bill. Under the provisions of §105(e),
a state may use funds to provide assistance and benefits for eligible welfare recipients engaged in post-
secondary education programs. States, however, may only consider persons in such programs as engaged in
work up to a limit of ten percent of recipient families. WORK §202(g).

45. WORK §202(a).

46. WORK §202(d).
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Finally, the Senate bill contains provisions funding support services
and strengthening families. WORK increases the available funds for child-
care by five and one-half billion dollars over a period of five years.*’ Similar
to PRWFPA, WORK incorporates provisions that fund programs promoting
healthy marriages and the development of relationship skills.*®® Unlike the
House version, however, WORK makes participation in such programs
largely voluntary.®

C.Welfare Reform in Great Britain

The current round of welfare reform in Great Britain began in the
mid-1990’s with the ascendancy of the Labour Party to power within parlia-
ment. Facing the same problems that confronted many welfare systems such
as prohibitive costs, growing public dependence on the system, and systemic
abuse and fraud, but still concerned over the problem of increasing social
inequality,” the Labour Party felt that it was confronted with a momentous
choice over the future course of welfare in Britain.”' Unwilling to turn the
system into a “residual safety net for the poorest and most marginalized,”*
but equally unwilling to continue in the same direction without change, the
Labour Party instead proposed a “third way.”” This third way would ulti-
mately create a welfare system that was consistent with the earlier vision of
the Beveridge system’s goal of providing comprehensive, guaranteed sup-
port, but would also reshape the modern system in order to promote “em-
powerment, not dependency.”

At the heart of the third way was the belief that both the government
and the people possessed both social rights and social responsibilities.® In
that context, welfare reform became a process of redefining the social con-
tract between the government and the people.”® The social contract ulti-
mately settled on by the Labour Party acknowledged the government’s re-
sponsibility to “support those unable to work so that they can lead a life of
dignity and security” but demanded that the people accept the duty to “take

47. WORK §103(a). See also BURKE, supra note 10, at 5 (noting that increase represents a much larger
increase than contained in PRWFPA or the President’s proposal).

48. WORK §301.

49. WORK §301. WORK actually uses the term “voluntary” in describing the programs, whereas
PRWFPA does not. PRWFPA §103. This choice of wording suggests that the programs funded under
PRWFPA could be compulsory in nature.

50. Green Paper, supra note 14, at 9-12.

51. Id. at1-2.

52. Id. at2.

53. Id. at 19-20.

54. Id. at 18-19.

55. Deacon, Learning from the US?, supra note 15, at 11-12.

56. Green Paper, supra note 14, at 80.
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up the opportunity to be independent if able to do so.””’ In light of this re-
definition of the contractual relationship between the state and the citizen,
and because of a vision of the contract’s goal as promoting individual ful-
fillment,*® the Labour Party sought to rebuild the welfare system around
work.”

In order to facilitate the mutual compliance of both the government
and the citizens to the terms of the contract, the Labour Party introduced a
series of reforms to the welfare system. The most significant of these re-
forms, for the purposes of this Note, were the “New Deal” programs and the
Welfare Reform and Pensions Act of 1999.% Both of these programs sought
to redefine the obligations of the government and the citizen by conditioning
the receipt of certain forms of benefits on compliance with work require-
ments, while at the same time providing numerous support services designed
to enhance the ability of individuals to achieve self-fulfillment.

In particular, the New Deal built upon the State of Wisconsin’s wel-
fare-to-work program® to produce a benefits system through which indi-
viduals could be transitioned from unemployment benefits into the labor
force.” The original series of New Deal programs contained a program tar-
geted at reducing the number of those who were unemployed and receiving
welfare benefits between the ages of sixteen and twenty-four.* Successive
New Deal programs targeted single parents, the disabled, the chronically
unemployed and the partners of the unemployed.* Although each program
differs somewhat in the precise mechanism of operation, each is consistent
with the general goal of assisting people to find meaningful employment.*

The New Deal for Young Unemployed People most closely resem-
bles American attempts at welfare reform. The program requires that indi-
viduals receive Jobseeker’s Allowance® benefits—payments to unemployed
individuals—for a period of more than six months to participate in the pro-

57. Hd.

58. Id.

59. Id. at 3. Interestingly, much like “compassionate conservatives” in the United States, the Labour
Party also contends that paid work is an important element of welfare reform because work “gives people
independence and status in the community.” Id. Such a position lends support to the conclusion that Labour
has come to view welfare recipients as, in some way, defective members of society. See, e.g., Deacon, Learn-
ing from the US?, supra note 15, at 15.

60. Welfare Reform and Pensions Act 1999, c. 30, §§57-60 (Eng.) [hereinafter WRPA].

61. Therese Raphael, Taming Britain's Welfare Beast, WALL ST. J. Jan. 30, 1998 at A14.

62. Id.

63. Green Paper, supra note 14, at 24-25.

64. Id. at 24. See also New Deal Homepage, available at http://www.newdeal.gov.uk (Extensive infor-
mation concerning the operational details of the New Deals programs designed for these groups can be found
here).

65. Green Paper, supra note 14, at 24-27.

66. Jobseeker’s Allowances and the regulations that structure their distribution were established by the
Jobseekers Act 1995, c.18 (Eng.).
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gram.’” Upon entering the program, the individual has four months in which
to join one of four work or study programs.® Unlike several of the other
New Deal programs, in which compliance with the program is voluntary
after entrance into the program, the New Deal for Young Unemployed Peo-
ple imposes sanctions on individuals who fail to participate.® Specifically,
failure to enter one of the four programs results in the loss of Jobseeker’s
Allowance benefits.”® Compliance with the program, however, provides the
individual with certain tax credits/exemptions, access to training programs,
assistance in locating work, some continuation of benefits, and a range of
other support services.”'

Like the New Deal programs, the Welfare Reform and Pensions Act
of 1999 provided guarantees of government support contingent upon compli-
ance with “self-help” requirements. In addition to establishing new rules
regarding pension benefits, WRPA required that individuals seeking certain
forms of benefits take part in a “work-focused interview.””> The purpose of
the interview is to “assess the individual pathway to work™ and “determine
the barriers blocking a return to employment.””

Unlike the New Deal for Young Unemployed People, WRPA does
not require that the individual actively seek employment in order to continue
to receive benefits. Rather, in most circumstances, only the failure to par-
ticipate in a work-focused interview exposes the individual to the possible
reduction of benefits.” Continued voluntary participation in the program is
encouraged by providing the individual with access to a range of support
services similar to those offered to participants in the New Deal programs.”

ITI. THE HISTORIC UNDERPINNINGS
A. Building the Framework

In the years leading up to and following the passage of PRWORA a
great deal of scholarly work attempted to link modern conceptions of welfare
in the United States to similar conceptions embodied in the Elizabethan Poor

67. Helene Cooper, All of Europe Watches as Britain’s Tony Blair Hacks Away at Welfare, WALL ST. J.,
June 25, 1998 at A18. See also New Deal Homepage, supra note 64.

68. See New Deal Homepage, supra note 64. The programs include “ordinary employment”, volunteer
work, participation in an environmental task force or entrance into a full-time education program.

69. See New Deal Homepage, supra note 64.

70. M.

71. Id. The continuation of benefits apply to participation in volunteer work, participation in an environ-
mental task force or entrance into a full-time education program. /d.

72. WRPA §§ 57-60 .

73. WRPA § 60.

74. WRPA § 57.

75. WRPA § 62.
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Laws.”® The authors of these works concluded that the modern American
welfare system is, fundamentally, no different from the Elizabethan Poor
Laws in either the policy goals it pursues or in the mechanisms it utilizes to
achieve those goals.”

Although the primary purpose of this Note is not to establish the link
between the modern American welfare system and its historic roots, a brief
examination of that relationship is nevertheless useful for two reasons. First,
such an examination of the common historical and philosophical roots of the
modern Anglo-American welfare systems establishes a contextual link be-
tween the two that makes comparative analysis of the systems valuable.
Second, analysis of the historically repetitive manner in which the Anglo-
American system has approached poor relief strongly suggests that the ap-
proach is both inherently flawed and prone to continued failure.”

The modern American welfare system has its roots in the Elizabethan
Poor Laws” and was transplanted into this country during the colonial pe-
riod with the adoption of the English legal tradition.’* Like the Elizabethan
Poor Laws both before and after it, and the modern American welfare sys-
tem, the poor laws of the Elizabethan Era contained five characteristic con-
ceptions of poor relief.® These universal beliefs included:

(1) the poor who can work must be forced to work; (2) help-
ing the poor actually hurts the poor; (3) poverty is the result
of individual failure and thus poor parents are bad parents;
(4) assistance to the poor should be a local responsibility;
and (5) assistance will not be given to the non-resident
poor.®

At an even more basic level, the Elizabethan Poor Laws contained
the “fundamental notion that the socio-economic status quo was to be ac-
cepted as a given.”® In that context, non-conformity was viewed as evi-
dence of “social deviance” and was accordingly stigmatized.* Because of
the rigid adherence to the status quo, as well as affirmation of the underlying

76. See, e.g., Quigley, Backwards into the Future, supra note 7; Backer, Medieval Poor Laws, supra note
7; Quigley, Five Hundred Years of English Poor Laws, supra note 7.
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ties); Joel F. Handler, The “Third Way " or the Old Way?, 48 U. KAN. L. REV. 765, 787-92 (2000).

79. Backer, Medieval Poor Law, supra note 7, at 938.

80. Quigley, Backwards into the Future, supra note 7, at 102.
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83. Backer, Medieval Poor Law, supra note 7, at 957.

84. Id. at 959-60.
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beliefs that all able bodied persons must work and that poverty was the result
of personal failure, the poor who were able to work, but did not, were con-
sidered defective.®

Ultimately, this conception of the poor as socially and morally defec-
tive led to the categorization of the poor as being either “deserving”—those
who were unable to work—or “undeserving”—those who could work, but
did not.*® The classification of the poor in terms that rely upon a value
judgment about their conformity to societal norms eventually led to a system
of poor relief which attempted to bring the behavior of the poor into line
with that of the rest of society.”’

B. Fitting the Current Legislation into the Framework

Evidence that conceptions of poverty embodied in the Elizabethan
Poor Laws still pervade the Anglo-American welfare system can be found in
the proposals and rhetoric of the welfare debate. Both in the United States
and in Great Britain, recent legislative efforts have produced welfare reform
measures that use the welfare system as a means through which the behavior
of the poor can be brought into line with the rest of society.

For example, the current Republican welfare reform proposals and
the accompanying political rhetoric follow the traditional conservative effort
to “pursue social integration through the traditional if not the romanticized
institutions of American society: work, community and family.”® Indeed,
despite an attempt to cast welfare work requirements in terms of enhancing
the dignity of individuals,* Republicans of today continue to attempt to cre-
ate a welfare state that makes economic self-sufficiency an “overarching
goal,” and prevention of “family dissolution” a concurrent goal.® From
those basic assumptions and goals, the basis of conservative welfare policy
is shaped. In general, like the Elizabethan Poor Laws before it, that policy
seeks to chastise those persons who are capable of working but do not.”’

Building on a premise that has its origins in the Elizabethan Poor
Laws, conservatives suggest that those who are poor or on welfare are “un-

85. Backer, Poor Relief, Welfare Paralysis, and Assimilation, supra note 9, at 35.

86. Handler, supra note 78, at 780.

87. Quigley, Backwards into the Future, supra note 7, at 106 (discussing the purposes and effects of
legislative stigmatization of the poor).

88. Epstein, supra note 6, at 41.

89. See, e.g., Rick Santorum, 4 Compassionate Conservative Agenda: Addressing Poverty for the Next
Millennium, 26 J. LEGIS. 93 (2000). But see, Robert K. Vischer, Subsidiarity as a Principle of Governance:
Beyond Devolution, 35 IND. L. REV. 103 (2001) (arguing that “compassionate conservatism” depends upon an
incomplete conception of human dignity).

90. Epstein, supra note 6, at 41.
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deserving” because they earned their position as a result of their “immoral”
behavior.”? Conservative welfare policy therefore attempts to correct that
behavior.” Conservatives then create a corrective impetus by first portray-
ing the existence of the poor as both physically and morally unpleasant.
They then seek to make reality match that image by removing the “incen-
tives” (i.e. welfare entitlements) to stay in that condition. Positive behavior,
such as finding work, is then contrasted with the negative image of poverty
by portraying self-sufficient behavior as both morally and socially more ac-
ceptable and desirable than accepting a welfare check.”

Given this framework, one would expect conservative welfare pro-
posals and rhetoric to contain strong inducements to work and strong support
for traditional American institutions. The current Republican proposal
(PRWFPA) and the rhetoric surrounding its passage confirm this suspicion.

For example, the Republicans have largely chosen to define the suc-
cess of the 1996 welfare reform process in terms of the number of people it
moved from welfare to work.”® Moreover, the Republican Party has claimed
an ideological victory over what some members of the party see as the De-
mocrats’ “misguided opposition to the emphasis on work that took root in
the 1996 law.”*

The Republican leadership has made clear that they consider the
1996 welfare reform to be only a starting point, and that for true success,
future welfare reform need to go even further towards promoting work and
economic self-sufficiency.” President Bush, for example, has repeatedly
made comments such as, “most of all, compassionate welfare reform must
encourage more and more Americans to find the independence of a job.”®
Senator Trent Lott has also come forward and stated that “work, marriage
and state initiatives will remain the centerpiece of any further welfare re-
form.”™ Lott has also followed the general party line by stating “work is
critical to self-esteem, peace of mind and the realization of the American
dream.”'®
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94. Id. at 41-43.

95. Welfare Overhaul Proposals: Hearing Before Subcomm. On Human Resources of the House Comm.
on Ways and Means, 107th Cong. (2002) (statement on Apr. 11, 2002 of Rep. Patsy T. Mink).
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The Republican focus on work is so intense that Republicans have criticized
Democratic and moderate welfare proposals on the grounds that they “evis-
cerate the work requirement and would effectively move us back to
AFDC.”'"" As Bush stated, “anything that weakens the work requirement in
a welfare reauthorization bill hurts the people we’re trying to help.”'” The
Bush administration felt so strongly that strict work requirements were nec-
essary to the success of future welfare that it was willing to postpone seeking
legislation on welfare reauthorization (an issue that has been described as a
“key domestic goal”) unless that legislation contained a forty-hour work
week and the seventy percent participation rate.'®

Finally, one can see the obvious desire to strengthen families as a
traditional American institution in the provisions of PRWFPA that encourage
marriage counseling, relationship skills development and two parent support
of children.'® In particular, the emphasis on “responsible fatherhood” con-
tained within PRWFPA'® inherently suggests an attempt to correct the per-
ceived willingness of the unmarried poor, and society in general, to accept,
as normal, single motherhood and absentee fathers.'®

Just as the Republican/conservative welfare legislation is informed
by a set of basic assumptions about poverty, the Democrat/liberal position is
also guided by its own assumptions about the roots of poverty. Although, as
a political matter, Democrats accepted the “defeat” of 1996 and recognize
the electoral mandate that welfare recipients be required to seek work,'”’
Democratic welfare proposals do not simply impose work, but rather attempt
to make access to work possible.'®

In general, Democrats still assume, and continue to base their pro-
posals upon the premise that poverty is the result of an imperfect social
structure.'” In that context, it is the government’s role to step in and attempt
to perfect the society.''® Growing out of the 1960s, the basic liberal welfare
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Wade Horn, the Assistant Secretary for Children and Families in the Department of Health and Human Ser-
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position has been one that seeks to promote “compassion and equality.”'"'

To achieve those twin goals, Democrats tend to put forth three broad catego-
ries of welfare proposals: (1) conditions on cash assistance; (2) educational
enhancement; and (3) social service support.''> The ultimate goal of these
proposals is to create equality between all Americans by providing the poor
and disadvantaged with means to remove “barriers” to success and economic
self-sufficiency.'"

Of the three general proposals, it is evident that the last two, educa-
tion and social service support, are the cornerstones of the current Democrat
sponsored legislation. Indeed, there has been strong criticism from Democ-
rats that the Republican emphasis on work is misguided.'" Such an exclu-
sory emphasis on work, for Democrats, misses the real point, that simply
moving people to work does not, necessarily, make them better off.'"

Democrats generally attacked Republican proposals for their reliance
on the “employment myth”—the belief that work will unilaterally reduce the
problems of poverty—when, in fact, the solutions are much broader and
more difficult to manage.''® As evidence of the “correctness” of their posi-
tion, many Democrats point to the fact that while the number of welfare case
loads are dropping, the poverty rate has not dropped significantly, and most
people who have moved from welfare to work are only marginally above the
poverty line.'"’ .

As a solution to this problem, Democrats have adopted a set of pub-
lic supports that attempt to lift the poor out of poverty."'® For instance, Rep-
resentative Bob Etheridge (D-NC) stood in opposition to PRWFPA saying,
“[e]ducation, indeed life-long education, is the key to a successful future.
Many of the folks who remain on the welfare roles today are the least pre-
pared to enter the workforce. We must provide them with the tools they
need to lift themselves and their families out of poverty.”'"
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In addition to viewing education as the principle manner of creating
“acceptable” welfare case reduction, the Democrats have insisted upon the
necessity of childcare.'"” Democrats have repeatedly criticized the forty-
hour work week provision of PRWFPA as being manifestly unfair and coun-
terproductive. Such a requirement is unfair because it forces welfare recipi-
ents to make an impossible choice between attending to their children’s
needs and going to work."! The forty-hour work week is counterproductive
because in the absence of adequate childcare no mother or father could actu-
ally be a productive and efficient worker.'?

Although the Senate’s proposed legislation is apparently more egali-
tarian and compassionate than the Republican proposal, the Democratic posi-
tion uitimately seeks to achieve similar goals as those promoted in the Re-
publican bill. Although the Democratic legislation aims at assisting welfare
recipients in overcoming “work hurdles” the underlying message—that one
ought to conform to societal norms—remains the same.'? In this context the
attempts to remove structural barriers to poverty imply the unstated premise
that the poor would not choose their condition if given the opportunity. In
other words, the Democratic welfare proposal takes as a starting point the
belief that the poor want to be like the rest of society—industrious, materi-
ally wealthy, educated, etc.—and must be given the chance to conform to
social norms before they are condemned as undeserving.'**

Like the welfare reform proposals in the United States, the reforms
implemented in Great Britain reflect conceptions and ideas about the poor
similar to those embodied in the earlier Elizabethan Poor Law system.'”

The Labour Party’s recent view of welfare and the poor was occa-
sioned, in part, by political necessity. Following a string of electoral defeats,
many members of the Labour Party concluded that the party’s traditional
views on many political issues were out of touch with the will of the elector-
ate.'” As the party sought ways to make itself more attractive to voters,
members of the party came to believe that the public was unwilling to sup-
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port the massive cost of a universal unconditioned welfare system.'” This
was particularly true in light of the growing “classic right wing moral
panic”'?® started by perceptions that such benefits sustained “‘idle thieving
bastards’ deliberately living an alternative threatening lifestyle in contradis-
tinction to the functional norms of society as a whole.”'” In order to re-
spond to those fears, the Labour Party attempted to reform the welfare sys-
tem in such a way as to eliminate fraud and dependency.'*

Although political necessity occasioned the opportunity for a shift in
the Labour Party’s ideological conception of welfare, it did not dictate the
form that the shift would take. The “third way” eventually settled on by La-
bour was, in part, the result of the party’s response to the intellectual criti-
cisms, both in the US and Britain, of the universal unconditioned welfare
system. In particular, the Labour Party acknowledged the validity of the
critiques of Charles Murray, Lawrence Mead and David Ellwood, which all,
in various ways, attacked the premise that unconditional welfare systems had
no effect on human behavior.” These authors all argued that far from hav-
ing no effect on human behavior, unconditional benefits systems created
“perverse incentives” for self-interested individuals to stay on welfare.'*
Such incentives to remain on welfare worked to erode personal responsibility
and social obligation among welfare recipients, and ultimately suggested that
at least some of the poor were responsible for their own condition."® The
“dependency theorists” ultimately concluded that the only way to break the
cycle of deliberate dependency was to use the distribution of benefits as a
means to re-introduce personal responsibility (such as the work ethic) into
the welfare class either by eliminating the benefits, or by restricting who
could receive benefits."** v

Integration of the critiques of the dependency theorists into Britain’s
welfare reform measures may not have been possible were it not for the La-
bour Party’s—and particularly the party leadership’s—concurrent affirma-
tion of the principles of communitarianism."”> Communitarianism, which
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conceives of the relationship between the citizen and the government to be a
contract of reciprocal rights and responsibilities designed to create a sense of
shared community, demands that the individual be able participate in the
community. "%

The ability of the individual to participate in the community was
seen by the Labour Party as deriving from two sources. The first source is
the government’s responsibility to provide the mechanisms, or “opportuni-
ties” by which all individuals can obtain equal access to the community.'”’
The second source is the individual’s personal use of those opportunities to
participate in the community."® Foundational to the Labour Party’s concep-
tion of what constituted full participation in the community was the belief
that work was an integral component of a normal, adult, human life."** Be-
cause being a full member of the community implies the dignity of the indi-
vidual, it follows that a person living in true community is one who is work-
ing. Within that context, those who deliberately do not work, such as the
willfully dependent welfare recipient, not only fails to fulfill their obligation
to the larger community, but are also implicitly incomplete or defective.

Viewing the poor as defective is reminiscent of the Elizabethan Poor
Law’s conception of the poor as morally deficient. The similarity between
the Labour Party’s current view of the poor and the historical conception is
further enhanced by the rhetoric that the Labour Party used to express their
view. In particular, the Labour Party took great pains to distinguish between
the poor who could not work and those who could work but did not."* As in
the Poor Laws, the “undeserving” nature of the poor who could work but did
not in the modern British reforms served as a justification to deny that class
of the poor welfare benefits."*' The Labour Party made this point unequivo-
cally when it stated that not only would there “be no fifth option of remain-
ing permanently on benefits,” but also that “those who unreasonably refuse
an offer or fail to take up a place [in one of the other work orientated pro-
grams] will be sanctioned.”'
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The imposition of sanctions on the “undeserving” poor that fail to
enter the work force suggests a commitment to the use of the welfare system
to modify the behavior of the poor. By demanding that unemployed persons
find work or risk losing benefits, the Labour Party’s reforms send the mes-
sage that not only is work supported as the positive alternative to poverty,
but also that what could be perceived of as lazy or irresponsible behavior
will be punished. In this way the sanctions act in a rather paternalistic man-
ner to force the poor to behave in a manner consistent with the rest of soci-
ety.

The Labour Party’s reforms also attempt to alter the behavior of the
poor through the more subtle imposition of community. The Labour Party
noted that it is a universal duty to “create a community.”" The mere exis-
tence of a shared community of values, however, presupposes that there ex-
ists one relatively common set of values already shared, or at least com-
monly desired. The adoption of reform measures directed at achieving the
creation of that community, then, necessarily implies not only a desire for
universal “sameness,” but also a definition of that sameness.

The rhetoric of the Labour Party surrounding the meaning of “oppor-
tunity” illustrates this point. The government understands its duty to be the
creation of a society in which all citizens are provided with equal access to
participation in the community. Generating that society requires government
provide citizens with the opportunity to enter the community.'** But provid-
ing opportunity to enter the community implies that all people truly want to
be part of that community. Moreover, by determining that education and
employment constitute “opportunity,” the government has implicitly decided
that the community consists of educated working individuals. In this way,
structuring the welfare system as a balance between the creation of access to
community and the individual’s responsibility to take advantage of that op-
portunity delivers the message that certain behavior will be accepted by so-
ciety, and that inclusion in the community is contingent upon compliance
with that behavior. In other words, the welfare system functions to establish
a conception of society while at the same time creating the mechanisms by
which those outside of that vision can be drawn, either willingly or forcibly,
into that “normal” society.

143. Id. at93.
144. Id. at 80. See also Deacon, supra note 15, at 11-12 (quoting Prime Minster Tony Blair).
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IV. COMPARING THE PAST AND PRESENT

The use of poor relief as a mechanism to create social conformity has
characterized the American welfare system during much of its existence,'®
and the same use is re-emerging in the British system as new reforms take
place.'® Viewed against the backdrop of its historical origins, the current
debate over welfare reform, both in the United States and the United King-
dom, confirms that poor relief in both countries has failed to move beyond
its Medieval conceptions of the poor and the acceptable uses of poor relief.

What is most troubling about the inability of the Anglo-American
welfare system to move beyond its original conceptions of poverty and the
social norm is that the system consistently seems to fail at what it does.

For example PRWFPA, which is essentially a more stringent version
of PRWORA, seems destined to fail for exactly the same reasons that
PRWORA was not entirely successful. Certainly between PRWORA'’s en-
actment and its expiration in 2002 there was a reduction in the number of
Americans receiving welfare benefits'” and, until September of 2002, the
poverty rate also showed a decline.'® It is not, however, entirely clear that
those who moved off welfare into the workforce during that time are either
quantitatively or qualitatively better off than when they were on welfare.'®

The Senate proposal is not free from negative criticism. In respect to
both the goals sought and the manner of implementation the Democratic wel-
fare proposal bares little difference to New Deal programs or the Pension
and Welfare Reform Act of 1999 in Great Britain. Both proposals demand
work from recipients, but at the same time attempt to break down the struc-
tural barriers that make finding and keeping meaningful employment impos-
sible. Both attempt to do this by providing increased services such as educa-
tional opportunities.'*
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Yet, even this methodological approach to bringing the poor into a
state of social conformity has not been entirely successful in Britain. In
Britain, as in the United States, there has been a recent increase in the need
for public support of the poor.'”’ Moreover, there is anecdotal evidence that
access to developmental work skills programs does not immediately improve
the condition of benefits recipients."”> Such evidence suggests, perhaps, that
the creation of opportunity does not necessarily end poverty or dependency
on its own or even when combined with the threat of sanctions.

What the combined failures of welfare reform strategies in the
United States and Britain ultimately suggest is that the consistent tinkering
with the means of welfare allocations accomplishes very little in the Anglo-
American tradition. Rather than qualitatively or quantitatively enhancing the
existence of welfare recipients, the Anglo-American tradition provides no
escape from the repetition of the same proposals under new names and with
slightly different twists.

V. THINKING ABOUT WELFARE REFORM AND THE PRINCIPLE OF
SUBSIDIARITY

A. The Principle of Subsidiarity as an Alternative Paradigm

In the last analysis, the welfare reform measures being examined on
both sides of the Atlantic depend upon similar negative conceptions of the
poor to justify the use of the welfare system to coerce compliance with a
specific moral ideology. Arguing against the use of the reforms of the wel-
fare system to achieve this purpose, many scholars have claimed that the
problem lies in our society’s adherence to the particular value system we
wish to promote.’”® Some of those authors also claim that it is western civi-
lization’s rigid acceptance of capitalism not only as an economic system, but
also as a socio-political value system, that dictates the course of welfare re-
form towards time limits, work requirements, and the stigmatization of pov-
erty.™ 1In order to correct the welfare system, these authors argue, we must
abandon, if not capitalism, then at least that system’s implicit willingness to
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create hierarchies, settle for inequality, and generally moralize against pov-
erty.” In place of the capitalist value system, these critics argue, we as a
society must instead promote a culture of near total social democracy of un-
conditioned, non-stigmatized poor relief.'

Such criticisms of the Anglo-American welfare reforms do, to some
extent, correctly identify the problems underlying those reforms. In particu-
lar, the criticisms properly locate the source of the reforms’ failures in the
connection between the principles that inform the policy debates and the
mechanisms used to realize those principles. More specifically, the critics
are right to argue that the course of welfare reform is dependent upon our
conceptions of the poor and the acceptable uses of poor relief."®” It is not so
clear that those critics are right in concluding that the only solution to that
problem is the adoption of an egalitarian rights based welfare system.

If, however, we accept that welfare reforms based on the coercive
promotion of values and negative conceptions of the poor are failures, and if
we accept that failure of the welfare system is largely a function of the prin-
ciples that shape the mechanics of the welfare system, we must also con-
clude that our principles must be altered in order to make welfare successful
in this country. Although an egalitarian approach may not be attractive or
feasible, a welfare system respectful of the principle of subsidiarity and hu-
man freedom might provide more workable system for reform.

To explore that claim, we must first briefly examine the principle
of subsidiarity, and the important role that human freedom plays with the
structure of society.

The principle of subsidiarity expresses the proper relationship be-
tween individuals and the community as well the relationships between
smaller communities and larger organizations.158 In other words, subsidiar-
ity constitutes the “basic norm for the proper ordering of society.”'” The
specific nature of that proper ordering was originally fully formulated by
Pope Pius XI in his encyclical Quadragesimo Anno.'®
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157. Cox, supranote 137, at 5.

158. Robert A. Sirico, Subsidiarity, Society, and Entitlements: Understanding and Applications, 11 NOTRE
DAME J.L. ETHICS & PUB. POL’Y 549, 550 (1997) (quoting Catechism of the Catholic Church).

159. Thomas C. Kohler, Quadragesimo Anno, in A CENTURY OF CATHOLIC SOCIAL THOUGHT: ESSAYS ON
“RERUM NOVARUM” AND NINE OTHER KEY DOCUMENTS 27, 31 (George Weigel & Robert Royal eds., 1991).

160. Pius X1, Quadragesimo Anno, paragraph 30 available at http://www.vatican.va/.
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As Pius X1 wrote:

[J]ust as it is wrong to take away from individuals what they can
accomplish by their own ability and effort and entrust it to a com-
munity, so is it an injury and at the same time both as serious evil
and a disturbance of right order to assign to a larger and higher so-
ciety what can be preformed successfully by smaller and lower
communities. The reason is that all social activity, of its very
power and nature, should supply help [subsidium] to the members
of the social body, but may never destroy them or absorb them.

The state, then, should leave to these smaller groups the settlement
of business and problems of minor importance, which would oth-
erwise greatly distract it.'s'

Although the modern origins of the principle of subsidiarity are
found within the social teachings of the Roman Catholic Church, the princi-
ple has also become embedded within more explicitly secular arenas as well.
The most notable application of the principle of subsidiarity in modern poli-
tics is the European Community’s adoption of the principle in the Treaty of
Maastricht.'®® The treaty, in Article 3b, explains the principle in this way:

In areas which do not fall within its exclusive competence, the
Community shall take action, in accordance with the principle of
subsidiarity, only if and in so far as the objectives of the proposed
action cannot be sufficiently achieved by the member-States and
can therefore, by reason of the scale or effects of the proposed ac-
tion, be better achieved by the Community.'®?

Thus, as in the Catholic understanding of subsidiarity, the European
Union’s vision of the principle is one that defines the proper relationship
between a higher authority and lower orders of government. Specifically,
the European Union’s understanding of the principle of subsidiarity attempts
to bring balance to the power structure of the Union by protecting the inter-
nal integrity of the Member States while at the same time providing the basis
for legitimizing the role of a supranational governing authority.'®

The European Union’s vision of the principle of subsidiarity largely
conceives of the proper relationship between the Union and the individual
states in terms of the negative that is, as a restriction on the applicability of
the Union’s authority over the legislative, judicial, and political decisions of

161. Id. at 79-80.

162. Treaty Establishing the European Community, (signed in Rome on Mar. 25, 1957), consolidating
version, Nov. 10, 1997, 0.J. (C340) [hereinafter Treaty].

163. Id. at art. 5 (ex art. 3(b)), O.J. (340) 173.

164. Christoph Henkel, The Allocation of Powers in the European Union: A Closer Look at the Principle of
Subsidiarity, 20 BERKELEY J. INT’L L. 359, 360 (2002); Naomi Roht-Arriaza, The Committee on the Regions
and the Role of Regional Governments in the European Union, 20 HASTINGS INT’L & COMP. L. REV. 413, 417
(1997).
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Member States.'®® In fact, much of the defense of the European Union’s
adherence to the principle of subsidiarity is based on the argument that lower
orders of government are typically better able to judge both their own needs
and the most appropriate methods of satisfying those needs.'®® Application
of the negative conception of subsidiarity, then, ultimately has the effect of
enhancing the freedom of lower orders of government.

This tendency to conceive of subsidiarity as a mechanism for en-
hancing the freedoms of lower orders of government is not terribly surpris-
ing given the assumptions about the nature of the relationships among indi-
viduals and the various orders of society upon which the principle of sub-
sidiarity rests. Indeed, at the conceptual heart of subsidiarity is the funda-
mental premise that “man is an individual who holds himself in hand by his
intelligence and his will.”'® This notion of humans as autonomous, rational,
and free “thus involves that of totality and independence; no matter how
poor and crushed a person may be, as such he is a whole, and as a person,
subsists in an independent manner.”'®®

It is this inherent completeness of the individual human that ulti-
mately defines the relationship between the individual and society as a
whole. It is precisely because humans are whole that the individual takes
priority within society and that society exists to serve the person.'® Indeed,
to accept the principle of subsidiarity is to accept that society holds as its
“chief value, the highest possible attainment (that is, the highest compatible
with the good of the whole) of persons to their lives as persons, and to their
freedom of expansion or autonomy. . . .”'’° Thus, the service that a society
provides to its individual members is directed towards the individual’s self-
realization.

In spite of the completeness of the individual, however, the individ-
ual’s association with larger communities is not entirely voluntary, because,
to an extent, the individual’s ability to obtain self-realization is contingent
upon their successful integration into society.'’' Although human nature
may necessitate the existence of society to obtain self-realization, the inher-
ent freedom of humans also dictates that the individual possess the right and

165. Paul D. Marquardt, Subsidiarity and Sovereignty in the European Union, 18 FORDHAM INT’L L J. 616,
626-28 (1994).

166. See, e.g., Donald A. MacLean, Note, Can the EC Kill the Irish Unborn?: An Investigation of the
European Community’s Ability to Impinge on the Moral Sovereignty of Member States, 28 HOFSTRA L. REV.
527, 569-70 (1999).

167. JACQUES MARITAIN, THE RIGHTS OF MAN AND NATURAL LAW 3 (Doris C. Anson trans., 1943).

168. Id. at34

169. Kohler, supra note 159, at 31.

170. MARITAN, supra note 167, at 9 (emphasis in original).

171. Id. at6-7.
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ability to choose both which society to participate in and in what way to par-
ticipate with in society.'”

That freedom to choose in what way the individual participates in
society implicitly carries with it the individual’s freedom to choose, to an
extent, his own best path towards self-realization. Because each community
is created by free choice to assist individuals in the obtainment of their self-
realization, improper limitations on the community’s ability to aid in that
realization are limitations on human freedom. Such limitations, by their
definition, contravene the purpose of broader societies, such as federal gov-
ernments, in providing for the common good of all of its me_mbers.173

This results in the negative interpretation of subsidiarity as a duty of
higher orders within societies to abstain from intervening in matters that
lower orders may accomplish without aid.'” Moreover, conceived of on the
individual level, the negative interpretation of subsidiarity is a powerful de-
fense in preserving personal freedom. That is, subsidiarity preserves the
right to be largely free from interference by higher communities in matters
of individual choices.'”

The principle of subsidiarity is not subject only to a negative inter-
pretation; a positive interpretation of the principle also exists.'” The posi-
tive interpretation anticipates that the proper ordering of society implies that
when lesser communities are unable to fulfill their function of promoting the
self-realization of their members, higher communities may intervene.'” The
European Union’s conception of subsidiary incorporates that positive inter-
pretation in the language of Article 3b. Specifically, the language of the
treaty anticipates that, under certain circumstances, intervention on the part
of the Union in the affairs of the Member States may be acceptable.'”

Although the principle of subsidiarity anticipates that governments
may need to intervene in the freedom of lower orders, it is not always clear
when, exactly, such intervention is appropriate.'” To develop an under-

172. Id. at 20-21; SAMUEL STOLJAR, AN ANALYSIS OF RIGHTS 105 (St. Martin’s Press 1984); Robert
Royal, Populorum Progressio, in A CENTURY OF CATHOLIC SOCIAL THOUGHT: ESSAYS ON “RERUM
NOVARUM” AND NINE OTHER KEY DOCUMENTS 115, 119 (George Weigel & Robert Royal eds., 1991); R.
George Wright, Welfare, in NATURAL LAW AND CONTEMPORARY PUBLIC POLICY 280, 283 (David F. Forte
ed., 1998).

173. This is not to say that respect for subsidiarity does not allow for the restriction of individual freedom.
Activity that directly threatens the common good or the rights of others, for example, murder or bank robbery,
could be restricted. David F. Forte, Family, Nurture, and Liberty, in NATURAL LAW AND CONTEMPORARY
PUBLIC POLICY 95 (David F. Forte ed., 1998).

174. Kohler, supra note 159, at 31.

175. Id. at31-32.

176. Vischer, supra note 89, at 113-16.

177. Id. at 119.

178. Treaty, supra note 162, atart. 5 (ex art. 3(b)), O.J. (340) 173.

179. Vischer, supra note 89, at 115.
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standing of when such intervention may be appropriate, one must again re-
turn to the foundations of the principle of subsidiarity, and in particular the
concepts of human freedom and self-realization.

That foundation suggests, on the personal level, that the positive in-
terpretation of subsidiarity is perhaps best understood as a maximization of
individual’s freedom, through a maximization of the range of choices avail-
able to the individual."® In short, the positive interpretation of subsidiarity
implies the existence of the right to have the opportunity to participate
within a community as fully as possible.'"®' This is the basis for the proper
intervention of higher orders of society, to provide lower orders of society
and individuals with the tools necessary to integrate themselves within the
broader society when such tools cannot otherwise be developed.'

One must be cautious, however, of allowing the ability of higher
communities to intervene in lower communities to be confused with higher
communities interfering in the functioning of lower orders. Such caution
must be exercised because the stakes are so high. While intervention may
tend to enhance human freedom and empower the individual and lower
communities, interference by higher orders in the operation of lower com-
munities tends to do the opposite by robbing individuals of their freedom
and thus denying them an essential element of their humanity.'®

Although adherence to the principle of subsidiarity demands caution
in judging whether or not government action is intervention or interference,
the principle does not dictate that any particular action necessarily falls

180. Id. at 133 (cautioning, however, that “[s]ubsidiarity is not simply a market-based framework under
which individuals have the theoretical freedom to conduct their lives and solve their problems as they see fit,
but rather a call for individuals to be equipped with the real-world tools for bettering themselves and those
around them.”).

181. JOHN FINNIS, NATURAL LAW AND NATURAL RIGHTS 147 (Claredon Press 1980).

182. Id.
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drinking from a dog bowl and the Simpson house filled with stacks of decades old newspapers. These circum-
stances prompt the child welfare service to declare Marge and Homer unfit parents and to place the Simpson
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Politics and the Nuclear Family in THE SIMPSONS AND PHILOSOPHY 160 (William Irwin et al. eds., 2001) Paul
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cused on correcting the minutia of family life. Id. at 168-70. Although Marge and Homer are not ideal par-
ents, they are-given the context of the episode—far more capable of taking care of their children than they are
given credit for. Id. Rather than allowing the Simpson parents to correct the problems, or at least make an
accounting for the unusual and suspicious events, the government disrupts the family structure to the point that
Maggie begins to turn into a Ned Flanders clone. Simpsons, supra. In addition, in order to get their children
back the government exposes Marge and Homer to the humiliation of parenting classes that subject them to
drug screenings and the reminder that milk must be kept refrigerated. /d. In short, the government interferes
where a lower social order is capable of dealing with the problem precisely because it is a lower order, and in
so doing, robs the Simpsons of their dignity, freedom, and community. Cantor supra at 168-70.
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within a particular category.'® Rather, subsidiarity provides a mechanism
through which it is possible to debate and judge the appropriateness of tak-
ing a particular action.'® Using the framework provided by subsidiarity, it is
therefore possible to consider the appropriateness of the American welfare
proposals in light of their consistency with the principle of subsidiarity.

B. Subsidiarity and American Welfare Legislation

The area with the greatest potential for intervention to lapse into in-
terference is through the use of legislation to impose a particular set of val-
ues upon society as a whole. The danger in doing this comes not from the
injustice of choosing one set of values over another,'® but rather in the dan-
ger that the imposition of the values will, itself, be destructive of the com-
mon good and the quest for individual self-realization.'®’

The most obvious objection to the use of legislation for coercive
purposes is that the coercion of individual behavior strikes directly at the
core concept of promoting human freedom.'®® To the extent that such legis-
lation does so, it might best be avoided.'® However, in certain circum-
stances the use of legislation as a coercive force may be justifiable.'® Such
circumstances, within the context of welfare, might include deliberate fraud.
Here the basis for state intervention in the behavior of the individual might
arise from the inability of lower orders of community to promote self-
realization or.the absolute danger to the common good caused by excessive
“free riding.” Notwithstanding this narrow exception to the use of legisla-
tion as inherently coercive, the exercise of that power, for purposes of sub-
sidiarity, ought to remain limited.

Despite the implicit danger to human freedom posed by legislation
that demands adherence to a particular set of values, this is precisely what
the American welfare programs attempt to do. This is particularly true of the
imposition of work requirements upon welfare recipients contained in both
the Republican and Democratic proposals.

The Republican proposal, PRWFPA, is built upon a traditional con-
ception of the poor as inherently defective.'” The fact of that defectiveness
justifies the imposition of work requirements to correct the behavior of the

184. Vischer, supra note 89, at 127.

185. Id. at 128.

186. Finnis, supra note 181, at 222-23.
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188. Wright, supra note 172, at 284-85.
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191. See Epstein, supra note 6, at 41-43; supra note 9 (citing authorities).
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poor.'””  Admittedly, the rhetoric defining the current Republican proposal
has moved away from explicit references to the defective nature of the poor
in favor of justifying work requirements as necessary to enhance the dignity
of welfare recipients.'” The impulse to enhance the dignity of individuals
through the independence of work is laudable in the sense that self-
sufficiency is an important component in enhancing human existence.'

However, work is not the only element necessary to create a digni-
fied human existence. The opportunity for individuals to choose their own
path to dignity, as well as respect for their choices, also play an integral role
in defining a dignified human existence, because without such opportunity
the individual is not truly free. Thus, by accepting an image of the poor that
justifies the imposition of narrow communal values, the Republican proposal
essentially violates the principle of subsidiarity by effectively eliminating
the range of choices open to welfare recipients. In short, by seeking to cor-
rect the poor, PRWFPA unnecessarily interferes in the freedom of the lowest
order of human society: the individual.

In comparison to the work requirements in PRWFPA, those con-
tained in WORK, and the British welfare reform measures, arguably create
opportunity for individual participation in a broader community. Funding
support programs such as education and childcare arguably enhance the
range of choices open to individuals to structure their own interaction with
society beyond that provided by the imposition of relatively inflexible work
requirements.

Although the work requirements in WORK enhance the range of
choices available to the individual, the existence and nature of the require-
ments themselves suggests the imposition of a particular method of integra-
tion."” In short, WORK creates the fiction of choice by presenting individu-
als with a greater range of choices in how to become educated, working in-
dividuals. As with the British reforms, under WORK, there is no other op-
tion, either an individual participates in work programs or they are denied
benefits.'”® Again, as in the Republican welfare proposal and the broader
Anglo-American tradition in general, the proposals of WORK suggest a will-
ingness to stigmatize the poor and force compliance with a relatively narrow

192. See supra note 9 (citing authorities).

193. See generally, Vischer, supra note 89 (noting the trend in “compassionate conservatism” to define
conservative welfare proposals in terms of enhancing the dignity of the individual, but remaining critical of
such proposals on the grounds that they do not truly empower individuals).

194. Christine Firer Hinze, What is Work For? A Catholic Ethical Response to a Crucial Issue in U.S.
Welfare Reform, 11 NOTRE DAME J.L. ETHICS & PUB. POL’Y 649, 655-56 (1997).

195. See supra notes 9, 15 (citing authorities).

196. See, e.g., Green Paper, supra note 14, at 31.
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set of cultural values.'”’” This willingness to use work requirements and nar-
row educational opportunities as a coercive mechanism within WORK chal-
lenges the principle of subsidiarity’s protection of free human choice in the
path to individual self-realization.

VI. CONCLUSION

Even after such a brief examination of the American welfare sys-
tem, and the philosophical conceptions of the poor that influence its struc-
ture, in light of the principle of subsidiarity, one is able to see that the sys-
tem fails to respond to poverty and the poor. In one sense, the system fails
on a practical level in that it neither truly reduces poverty nor provides for
self-sufficiency through work. In another sense, the system is philosophi-
cally flawed in that the system’s reliance on paternalistic policies to structure
the program essentially robs individual recipients of their freedom and dig-
" nity.

Recognition of these flaws is, however, only a first step to correcting
the American welfare system. If we are truly serious about reforming the
welfare system, we must commit ourselves to a reexamination of the princi-
ples that allowed us to create such a flawed system. In particular, we must
reconsider our willingness to accept the accuracy of the traditional Anglo-
American conception of the defective poor. As a substitute, we ought to
give serious consideration to premising our welfare system on the recogni-
tion and protection of human freedom contained within the principle of sub-
sidiarity.

Shaped by the understanding of the proper relationship between so-
ciety and the individual as described by the principle of subsidiarity, we can
begin to understand what an American welfare system founded on that prin-
ciple might look like. Certainly we ought to accept that some state interven-
tion must exist if only to provide the opportunity for individuals to integrate
themselves into society at large.'” However, the government must recognize
that its power to intervene in the lives of the poor is largely limited by its
own role in society and necessary respect for human freedom and dignity.'”

On a philosophical level then, accepting subsidiarity thus requires
that we alter our conception of the poor as deficient and in its place create a
conception that more accurately appreciates the range of choices that rational

197. See supra notes 9, 15 (citing authorities).

198. Vischer, supra note 89, at 138.

199. Id. at 115 (quoting Oliver F. Williams, Catholic Social Teaching: A Communitarian Democratic
Capitalism for the New World Order, in CATHOLIC SOCIAL THOUGHT AND THE NEW WORLD ORDER 18
(Oliver F. Williams & John W. Houck eds., 1993)).
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individuals can make in determining what they consider to be the most ap-
propriate pathway to full human existence. In essence, we must accept the
poor as individual humans.?® As such, the poor person who chooses not to
seek employment should not necessarily be regarded as defective. Rather,
we ought to acknowledge that the individual may have made a rational deci-
sion to place the pursuit of other values, such as caring for a family or en-
hancing their education, higher than immediate monetary gain or self-
sufficiency.

As a consequence, a welfare system that conforms to the principle of
subsidiarity ought to move away from broad paternalistic demands and atti-
tudes that coercively shape the individual’s value structure and stigmatize
the poor as defective. As a community, we may determine that some values,
such as education or work ought to be promoted over others, that advocacy
should not completely remove the individual’s rational choice in the matter.
Rather, society should attempt to provide the individual with access to real
opportunities that allow the individual to structure his or her own life as
much as possible.

In essence, then, a welfare reform debate informed by the principle
of subsidiarity ought not to concentrate on imposing work requirements or
clearing work hurdles. Nor should such a system seek to produce absolute
conformity to a cultural norm. Instead, the debate should concentrate on how
to authentically empower the poor so that they might participate in a com-
munity as truly free and independent humans.

200. Relating this concept of treating the poor as individuals plays an integral role in the United States
Conference of Catholic Bishops’ own proposals for welfare reform. See, Welfare Overhaul Proposals, Hear-
ing on TANF Reauthorization Proposals Before the House Comm. on Ways and Means, 107th Cong. (2002)
(statement of Kathleen A. Curran, Policy Advisor, The United States Conference of Catholic Bishops).
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