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THE BIRTH OF THE AUTHORNYM: AUTHORSHIP,
PSEUDONYMITY, AND TRADEMARK LAW

Laura A. Heymann*

Consumers in the marketplace of ideas are well acquainted with one
aspect of the Foucauldian concept of the “author function”: the way in which
an author’s name serves to organize both producer inputs—the various
works the author wishes to have associated with his name—and consumer
inputs—the readers’ interpretive reactions to any particular body of work.
Indeed, choosing to write under a pseudonym or under one’s true name is the
way in which an author exerts control over this function by grouping certain
works (for example, scholarly pieces) under one name and other works (for
example, mystery novels) under a different authorial name, thus segregating
readers’ responses to each of these bodies of work. Readers, in turn, respond
to this decision by mirroring the choices made by the author—continuing, for
example, to refer to certain works as being authored by “Mark Twain” even
when the author’s true name of “Samuel Clemens” is known or accepting
that the Nancy Drew series was written by “Carolyn Keene” rather than by a
series of different writers over time.

Borrowing from postmodern literary theorists Roland Barthes and
Michel Foucault, and given that statements of authorship often tell readers
very little, if anything, about the identity of the individual who put pen to
paper, this Article proposes a separation of statements of authorship—uwhat
this Article terms “authornyms”—from facts of authorship. This construct
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leads to the conclusion that all authornyms are essentially branding choices,
even if the brand that is chosen is the author’s true name, and therefore that
the “author function” is really a “trademark function.” If this is the case,
then—as in trademark law—uwe should seek to preserve the organizational
system of the “authornym function” and to minimize the likelihood of reader
confusion that occurs when a work is used unlawfully without attribution—
in other words, when an author’s choice of authornym is not preserved.

The Supreme Court’s 1995 decision in Mclntyre v. Ohio Elections
Commission, which granted First Amendment protection to pseudonymous
speech, was an inherent acknowledgment of the trademark value that
authornyms serve and the importance of controlling the author function by
the choice of authornym. But in its decision in Dastar Corp. v. Twentieth
Century Fox Film Corp. eight years later, the Supreme Court largely de-
nied authors the ability to compel attribution of their works (and thereby
preserve their authornymic choice) through the Lanham Act and thus denied
readers the accurate attribution required for organized and efficient literary
consumption. This Article contends that only by recognizing the essential
pseudonymity of all statements of authorship—in other words, by decoupling
the copyright-focused concept of authorship from the trademark-focused state-
ment of authorship (“authornyms”)—can we create room for the values that
trademark law can promote in the marketplace of ideas.

INTRODUCTION

The traditional explanation of why the law extends protection to
trademarks is an economic, market-based one. Trademarks, the ac-
cepted story goes, are a shorthand designed to reduce consumers’
search costs by ensuring that the goodwill attributable to a mark is not
misplaced.! A consumer who enjoys the taste of Pepsi and who would
like to buy more of the cola need not engage in a time-consuming
tasting spree to find the drink that matches the qualities she exper-
ienced with her first purchase—she need only look for the Pepsi

1 See, e.g., Qualitex Co. v. Jacobson Prods. Co., 514 U.S. 159, 163-64 (1995).
[Tlrademark law, by preventing others from copying a source-identifying
mark, “reduce[s] the customer’s costs of shopping and making purchasing
decisions,” for it quickly and easily assures a potential customer that this
item—the item with this mark—is made by the same producer as other simi-
larly marked items that he or she liked (or disliked) in the past. At the same
time, the law helps assure a producer that it (and not an imitating competi-
tor) will reap the financial, reputation-related rewards associated with a de-
sirable product.

Id. (quoting 1 J. THoMAs McCARTHY, MCCARTHY ON TRADEMARKS AND UNFAIR COMPE-
TITION § 2.01[2] (3d ed. 1996)); United Drug Co. v. Theodore Rectanus Co., 248 U.S.
90, 98 (1918) (describing a trademark as “merely a convenient means for facilitating
the protection of one’s good-will in trade”).
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trademark. A competitor who interferes with this search process—
who increases consumers’ search costs by misleading use of another’s
trademark—is deemed to have infringed by diverting sales intended
for the trademark holder.

While some have examined noneconomic bases for extending le-
gal protection to trademarks,? the vast majority of commentators and
courts root this protection in the marketplace.? It might seem odd,
then, to consider trademark-like activity in a principally noneconomic
context: the act of authorship. Authorship can, of course, be a com-
mercial activity, although—such as with scholarly writing—the ability
to directly monetize one’s work is not always the primary goal. Ac-
cordingly, the creative endeavor of authorship is typically thought of
as a copyright-related activity, where the question is who holds the
rights to exploit the text, to what degree, and for how long.* Little
attention has been paid, however, to a separate and distinct aspect of
authorship: its trademark aspect.

Each time an author creates, she must decide what name to give
to the author of the text, what name to identify to the public as the
“author” of the work. In many, or perhaps most, cases, the author
chooses to use her real name as the name of the author. But this is
not always the case: An author may write under one or several pseud-
onyms, whether to hide her identity completely or to experiment with
a different writing style from that associated with her real name. Even
though there may be a strong bias in favor of using one’s real name as
a statement of authorship, the author must, consciously or uncon-
sciously, make the choice each time she writes.

When the creation of the text is a corporate endeavor—either
the work of more than one author or a work for hire—then the na-
ture of this choice becomes more apparent. Because there is no de-
fault statement of authorship in such cases, no “real name” from
which a pseudonym would be a deviation, the choice of a statement of
authorship is almost certainly a conscious choice, whether pre-
ordained by contract or custom or decided after completion of the
work.

2  See, e.g., Barton Beebe, The Semiotic Analysis of Trademark Law, 51 UCLA L. Rev.
621 (2004); see also Stacey L. Dogan & Mark A. Lemley, Trademarks and Consumer
Search Costs on the Internet, 41 Hous. L. Rev. 777, 799 n.84 (2004) (calling
noneconomic justifications for trademark law “rare”).

3 See, e.g., Mark A. Lemley, The Modern Lanham Act and the Death of Common Sense,
108 Yare L]J. 1687, 1689-91 (1999).

4 I focus here on literary authorship (rather than authorship of films or music)
because, as I hope to demonstrate, the branding exercise is more immediately appar-
ent for literary texts than for other forms of authorship.
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In either case, this choice of an author’s name for each created
work is a branding choice. To begin with, an author may—Ilike a mar-
keting team devising a brand for a new product—choose a statement
of authorship that conveys certain qualities about the work to which it
is attached. A writer of romance novels may choose a Victorian-sound-
ing pseudonym; a female author of a war novel may choose a more
masculine-sounding pen name to avoid biased readers. More impor-
tant, however, is that the choice of an author’s name, like a trade-
mark, represents an attempt to reduce readers’ search costs by
ensuring that the goodwill attributable to the writer does not flow to
another author. Rather than publishing works anonymously, a writer
who chooses a statement of authorship corrals goodwill associated
with that name to avoid diversion to competing authors. So, like the
cola drinker mentioned above, the reader who enjoyed the first John
Grisham novel and would like to read another does not have to spend
time poring over books in the bookstore to find the one whose quali-
ties match the first book she enjoyed. She can, rather, simply look to
the author’s name—the trademark-like “John Grisham”—to find such
books instead.

“John Grisham” is, presumably, the writer’s real name, but there
is no legal imperative that requires the writer to make this choice. Mr.
Grisham could have written his courtroom dramas under the name
“John Smith,” or “Mary Johnson”; he could have chosen “John
Grisham” for his novels and another name altogether for his (hypo-
thetical) foray into cookbooks. Because most readers know the name
“John Grisham” only as an author and not otherwise, the fact that he
has chosen “John Grisham” as his statement of authorship as opposed
to “John Smith” is a distinction without a difference. Had he chosen
“John Smith” his readers would undoubtedly evaluate his texts no dif-
ferently; they would simply associate them with a different statement
of authorship from the one with which they currently do.> The con-
ventions of authorship (and of readership) require the author to
make some choice, but they don’t require any particular choice. Be-
cause an author must make this kind of branding decision each time
she creates, and because the word “pseudonym” to describe this deci-
sion is too restrictive (in that its conventional meaning does not usu-

5 As I will describe more fully infra, we, as readers/consumers of cultural com-
modities, generally have no problem keeping two such appellations separate in our
minds, even as we are fully aware of their genetic connection. For example, most
readers of literature are aware of the fact that “Mark Twain” is a pseudonym for “Sa-
muel L. Clemens” and yet feel no compulsion to attribute the works of Twain to Clem-
ens and thereby eliminate the ability of “Mark Twain” to serve as a statement of
authorship.
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ally include the choice to write under one’s real name), I offer here
the word “authornym.” An authornym, as I use the term, is the state-
ment of authorship offered to the consuming public—in other words,
the author’s trademark.b

Thinking of an authornym as something akin to an author’s
trademark does not require a complete reinvention of trademark law.
Quite the opposite: Just as trademark law is primarily concerned with
consumer confusion but is otherwise agnostic as to the producer’s
choice of mark, trademark law should also be primarily concerned
with reader confusion but should care little what authornym the
writer chooses. Altria is free to use different brands for its cigarettes
(“Marlboro”) and macaroni-and-cheese mix (“Kraft”) even though
neither mark directly identifies the producer; Samuel Clemens is free
to write under “Mark Twain” without ever telling the reader his true
identity. To use postmodern literary theory terminology, the author
statement as signifier is distinct from the writer as signified. To make
sure that we get the next John Grisham novel, we need pay attention
primarily to the signifier; the signified is largely irrelevant to this
search.

The irrelevance comes from the anonymous source doctrine in
trademark law, which tells us that so long as a particular trademark is
linked to a single source of a good or service, the name of that source
can remain unknown to the relevant consumer base.” This is what
frees producers from the requirement of the single mark from the
guild era and permits them to affirmatively choose an identity to be
associated with their product. As a result, the mark may well suggest
some quality about the product (or suggest a quality the producer
wishes to convey about the product, whether or not it is empirically
true), but it need not directly convey any information about the iden-
tity of the producer itself. So, too, an authornym enables a producer
(here, of literary works) to affirmatively choose an identity to be asso-
ciated with his work product that need not bear any resemblance to
his “true” identity. The authornym can be as descriptive (“Dear
Abby”) or as fanciful (“Saki”) as he likes, and can be distinctive

6 Others have used the term “signature.” See, e.g., PEGGY KAMUF, SIGNATURE
Pieces: ON THE INSTITUTION OF AUTHORSHIP 39 (1988); see also United Drug Co., 248
U.S. at 98 (referring to a trademark as a “commercial signature”); Frank L
SCHECHTER, THE HisTORICAL FOUNDATIONS OF THE LAwW RELATING TO TRADE-MARKS
156 (1925) (quoting Hanover Star Milling Co. v. Allen & Wheeler Co., 208 F. 513, 516
(7th Cir. 1913)).

7 See, e.g., Graeme W. Austin, Trademarks and the Burdened Imagination, 69 BROOK.
L. Rev. 827, 844 n.70 (2004) (citing Manhattan Shirt Co. v. Sarnoff-Irving Hat Stores,
Inc., 164 A. 246, 250 (Del. Ch. 1933)).
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("Mark Twain”) or not (“Anonymous”). So long as the chosen
authornym serves the primary goal of reducing consumers’/readers’
search costs—and, more pointedly, does not increase those costs by
misdirecting consumers through misattribution—the law should not
much care which authornym is chosen or whether it bears any resem-
blance to the author’s true name.?

Although the authornym, like a trademark, carries a primarily ec-
onomic justification—the aforementioned reduction of search costs—
there is a noneconomic justification as well. Authors use particular
authornyms not only to ensure that repeat customers can find subse-
quent works easily, but also to draw lines between canons, including
some works and excluding others. The university professor who wants
to write mystery novels on the side, for example, may write those
novels under a pseudonym so that readers (and her tenure commit-
tee) do not think less of her scholarly work for the literary frolic. The
well-known magazine writer who wants to write a political novel may
refrain from doing so under his real name in the hope that readers
will thereby approach the novel free from bias. The authornym is
therefore a trademark not only in the marketplace of books, but also,
as the literary theorists tell us, in the marketplace of ideas.

In order to acknowledge the trademark work that authornyms
do, however, we must first separate the fact of authorship (the au-
thor’s identity) from the statement of authorship (the author’s
name). The former is the province of copyright law; the latter is (or
should be) the province of trademark law. As I will describe more
fully later, the Supreme Court’s 2003 decision in Dastar Corp. v. Twen-
tieth Century Fox Film Corp.® is an example of courts’ seeming reluc-
tance to recognize this distinction. In Dastar, Twentieth Century Fox
argued that unfair competition law required Dastar to provide autho-
rial attribution for the work it was distributing but (according to
Twentieth Century Fox) did not create. Twentieth Century Fox was
not seeking (or, at least, should not have been seeking) to prevent

8 Although this Article is concerned only with literary endeavors as opposed to
other forms of “authorship” or creative activity, there are parallels elsewhere in the
creative world. Actors’ Equity Association, the American actors’ union, requires ac-
tors whose professional name is identical to that of another Equity member, “or simi-
lar enough to cause confusion,” to change his or her name or to add a full middle
name. Actors’ Equity Association, How Can I/Should I Change My Name?, at hitp://
web.actorsequity.org/faqpublic/QADetails.asp?locator=76 (last visited Feb. 9, 2005).
In a similar vein, see Tara Bahrampour, A Boy Named Yo, Etc., NY. Times, Sept. 25,
2003, at Bl (noting that New York regulations do not allow a resident to legally
change his name to that of a public figure if doing so is likely to cause confusion).

9 539 U.S. 23 (2003).
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Dastar from copying or distributing the work at issue—because the
work was in the public domain, Dastar was free to copy and distribute
as much or as little of the work as it desired.!® Nevertheless, the Court
rejected Twentieth Century Fox’s attribution claims, characterizing
them as an unwarranted expansion of copyright law.!' But if the work
was indeed misattributed, the harm was not a copyright harm but a
trademark harm: a harm to the consumers of the creative product
through the disruption of the organizational system of attribution that
authornyms establish.

My contention in this Article is that once we recognize the essen-
tial pseudonymity of all statements of authorship—once we decouple
the act of authorship inherent in copyright law from statements of
authorship—it should not be difficult to recognize the congruence
between authornyms and trademarks. From there, we can recognize
the concept that the values that trademark law promotes—
“reduc[ing] the customer’s costs of shopping and making purchasing
decisions” and “help[ing] assure a producer that it (and not an imitat-
ing competitor) will reap the financial, reputation-related rewards as-
sociated with a desirable product”'?—are equally valid goals when the
“customer” shops in the marketplace of ideas.!® Authorship, in other
words, has both copyright and trademark components, and the law
should take account of both.

Part I of this Article provides a brief overview of the birth and
death of the concept of authorship. It describes how the notion of the
author-genius was both preceded and followed by periods in which
statements of authorship were understood to be suspect or expected
to be nonexistent. It continues by positing, in light of this indetermi-
nacy of authorship and borrowing from literary theory, the ways in
which all writing is essentially pseudonymous, even when the pseudo-
nym is textually equivalent to the writer’s true name, and introduces
the term “authornym” to comprise these various nominative choices.
Part II provides an analysis of the authornym as trademark. It begins

10 Id. at 33-34.

11 Id. at 37.

12 Qualitex Co. v. Jacobson Prods. Co., 514 U.S. 159, 163-64 (1995) (internal
quotation marks and citation omitted).

13  As I describe more fully infra, the concept of authornym as trademark seems to
have gained currency among literary critics but has fared less well among legal aca-
demics. See, e.g., SIMON DURING, FOUCAULT AND LITERATURE: TowARDS A GENEALOGY
oF WRITING 124 (1992) (“In modernity there has been a shift of author function: the
authorial name has become a property . . . .”); MARK ROSE, AUTHORS AND OWNERs: THE
INVENTION oF CopYRIGHT 1 (1993) (“[TThe name of the author . . . becomes a kind of
brand name, a recognizable sign that the cultural commodity will be of a certain kind
and quality.”).
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by considering how the trademark is in fact a form of identity crea-
tion. It then builds on this concept by demonstrating how
authornyms evince this kind of identity creation, both in the commer-
cial context and, drawing on literary theory, in the literary context.
Part I concludes by considering the Supreme Court’s primary case
addressing the First Amendment right to speak anonymously and
demonstrates how this case was not truly about anonymous speech but
rather was a validation of the right to make authornymic choices even
when the disjuncture between the chosen authornym and the writer’s
true identity renders the choice a technically false statement. Part III
then considers how best to preserve the organizational function of
authornyms and explores, in light of the Court’s opinion in Dastar,
the availability of a reverse passing off claim such as that typically
brought pursuant to section 43(a) of the Lanham Act. Part III con-
cludes by contending that the Court’s decision in Dastar resulted from
looking at the case through the wrong lens—through an author-cen-
tric lens rather than a reader-focused one—and, in so doing, neglect-
ing to consider the primary goal of trademark law: to eliminate the
likelihood of consumer (here, reader) confusion. And finally, the Ar-
ticle concludes with some thoughts on how the limited function of the
authornym might serve both authorial and reader/consumer goals.

I. AUTHORSHIP AND PSEUDONYMITY

A.  The Birth and Death of the Author

For some time now in the legal literature, the trope of the Ro-
mantic author has held considerable sway. Although it has been sub-
Ject to critical question over the years, the vision of the solitary genius
working alone in the garret, giving birth to literary masterpieces,
seems to have retained its place at the core of copyright law and pol-
icy.!* To be sure, this vision has been considerably deconstructed in
recent years to the point at which some give it virtually no weight in
the formation of copyright law and policy. Nevertheless, when we talk
about “the author” of a work, it is, I suspect, some sort of individual
creator we have in mind: the person responsible for the words on the
page and the person identified at the start of the work.

14 See, e.g., James Boyle, A Theory of Law and Information: Copyright, Spleens, Black-
mail, and Insider Trading, 80 CaL. L. Rev. 1413, 1463-69 (1992) (describing the devel-
opment of the “romantic author” vision of authorship); James D.A. Boyle, The Search
Jor an Author: Shakespeare and the Framers, 37 Am. U. L. Rev. 625, 628-33 (1988) [here-
inafter Boyle, The Search for an Author]l (describing the “romantic vision” of
authorship).
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But authorship has never been so simple or so solitary. The con-
cept of authorship—particularly the Romantic concept—is a relatively
recent development in the history of publication.!® In times or socie-
ties where storytelling was accomplished through oral, rather than
written, tradition, the concept of the author as we now know it was
virtually nonexistent. Stories resided entirely in the public domain
and the storyteller was simply the medium through which they were
conveyed to the audience. Hence, the storyteller’s talent was mea-
sured not by his creativity, but by his lack of creativity—his ability to
re-present known texts.'® Contrary to what U.S. copyright law ac-
knowledges today as “authorship,” this tradition recognized mimicry,
not originality.

The move to written memorialization, rather than oral presenta-
tion, of narrative did not bring with it a determinate sense of author-
ship. The actual creator of a particular piece of writing was
historically not the person identified as the author. Instead, a name
was chosen that would lend the work prestige or facilitate distribution
and acceptance.!” Many Biblical scholars believe that the Gospels, for
example, were written not by Matthew, Mark, Luke, and John, but in-

15  See, e.g., JaMES BovLE, SHAMANS, SOFTWARE, AND SPLEENS: Law AND THE CoON-
STRUGTION OF THE INFORMATION SOCIETY 53-54 (1996); Peter Jaszi & Martha Wood-
mansee, Introduction to THE CONSTRUCTION OF AUTHORSHIP: TEXTUAL APPROPRIATION
IN LAW AND LITERATURE 1, 2-83 (Martha Woodmansee & Peter Jaszi eds., 1994) [here-
inafter THE CONSTRUCTION OF AUTHORSHIP), Martha Woodmansee, On the Author Ef
fect: Recovering Collectivity, in THE CONSTRUCTION OF AUTHORSHIP, supra, at 15, 15.

16 See, e.g., ROLAND BARTHES, The Death of the Author, in IMAGE, Music, TexT 142,
142 (Stephen Heath trans., 1977) (“[IIn ethnographic societies the responsibility for
a narrative is never assumed by a person but by a mediator, shaman or relator whose
‘performance’—the mastery of the narrative code—may possibly be admired but
never his ‘genius.””); ALVIN KERNAN, THE DEATH OF LiTERATURE 122 (1990); Donald
E. Pease, Author, in CRiTiCAL TERMS FOR LITERARY Stupy 105, 105 (Frank Lentricchia
& Thomas McLaughlin eds., 2d. ed. 1995) (noting that “auctor,” the predecessor
term to “author,” represented “adherence to the authority of cultural antecedent”);
James R. Kincaid, Purloined Letters: Are We Too Quick to Denounce Plagiarism?, THE NEw
YORKER, Jan. 20, 1997, at 93, 98 (“The idea that words, ideas, texts were originated
privately was not honored much in the classical world, and many have said that it was
meaningless to the medieval, where writing was connected not to personality but to a
total coherence provided by God.”).

17 See Davib G. MEADE, PsEUDONYMITY AND CANON: AN INVESTIGATION INTO THE
RELATIONSHIP OF AUTHORSHIP AND AUTHORITY IN JEWISH AND EARLIEST CHRISTIAN TRA-
prrion 1-2 (1986); David Lange, At Play in the Fields of the Word: Copyright and the
Construction of Authorship in the Post-Literate Millennium, Law & ConNTEMP. PROBS.,
Spring 1992, at 139, 144 (quoting Tom G. Palmer, Intellectual Property: A Non-Posnerian
Law and Economics Approach, 12 HamLINE L. Rev. 261, 271-73 (1989), who notes that
such works are now often cited with the prefix “Pseudo” beside the name of the origi-
nally attributed author).
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stead by early, and now anonymous, Church teachers and were later
ascribed to the saints to gain legitimacy.'® In the Shakespearean era,
pseudonymous authorship was used as a means of suggesting the col-
laborative forces necessary to create a literary work.'® In the 1700s
and early 1800s, readers did not often expect authorial attribution on
the work itself, either because such attribution was deemed unimpor-
tant or unseemly or because the author was well known and so needed
no explicit mention.?° And although the development of the printing
press made wide distribution of publications logistically and economi-
cally feasible, it did not simultaneously engender the birth of the
writer as author in the sense that U.S. copyright law assumes today. In
early-eighteenth-century England, for example, it was typically the
printer or stationer who was deemed the source of the publication
and the entity legally responsible for its contents;2! not surprisingly, it

18 MEADE, supra note 17, at 13, 207; C. Jan Swearingen, Originality, Authenticity,
Imitation, and Plagiarism: Augustine’s Chinese Cousins, in PERSPEGTIVES ON PLAGIARISM
AND INTELLECTUAL PROPERTY IN A POSTMODERN WORLD 19, 33 (Lise Buranen & Alice
M. Roy eds., 1999).

19 Marcy L. North, Rehearsing the Absent Name: Reading Shakespeare’s Sonmets Through
Anonymity, in THE FACES OF ANONYMITY: ANONYMOUS AND PSEUDONYMOUS PUBLICATION
FROM THE SIXTEENTH TO THE TWENTIETH CENTURY 19, 23 (Robert ]. Griffin ed., 2003)
[hereinafter THE FAcES oF ANONYMITY].

In both print and manuscript, book producers and compilers [in Shake-
speare’s time] utilized a wide variety of conventions to present “authors” to
their readers. Among the most popular were extensive prefatory materials,
initials instead of full names, subscripts after authorial clusters, anagrams,
the practice of attributing a miscellany to one prominent author, and, most
important, anonymity. These conventions often obscured the intellectual
claim of specific authors and called attention to the collaborative production
of the text.
Id.; Peter Beal, Letter to the Editor, Shall I Die?, Times LITERARY SUPPLEMENT, Jan. 3,
1986, at 13 (describing the association of names with creative works in the Shakes-
pearean era “for a variety of reasons besides simple authorship”).

20 GERARD GENETTE, PARATEXTS: THRESHOLDS OF INTERPRETATION 43, 45 (Jane E.
Lewin trans., 1997); Roger Chartier, Figures of the Author, in OF AUTHORS AND ORIGINS:
Essavs oN CopyriGHT Law 7, 17 (Brad Sherman & Alain Strowel eds., 1994) [hereinaf-
ter OF AUTHORS AND ORIGINS]; ¢f. Michael W. Carroll, Whose Music Is It Anyway?: How
We Came to View Musical Expression as a Form of Property, 72 U. CIn. L. Rev. 1405, 1450
(2004) (detailing similar development in attribution of musical compositions). Of
course, other authornyms took the place of the author’s legal name in this era; Jane
Austen (“by the author of Sense and Sensibility”) and Walter Scott (“by the author of
Waverly”). are among the more well-known examples. Chartier, supra, at 17.

21  See, e.g., Mark Rose, The Author as Proprietor: Donaldson v. Becket and the Geneal-
0gy of Modern Authorship, in OF AUTHORs AND ORIGINS, supra note 20, at 23, 27; David
Saunders, Dropping the Subject: An Argument for a Positive History of Authorship and the
Law of Copyright, in OF AUTHORS AND ORIGINS, supra note 20, at 93, 96, 107-08.
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was also these publishers who were the major driving forces behind a
push toward statutory copyright.??

Literary and legal historians seem to agree that the birth of the
writer as author took place in the eighteenth century, when various
historical threads—including the availability of mass distribution
through the printing press and the decline of patronage—came to-
gether in a single cultural moment in which the author became both a
creative and an economic progenitor.2® With this Romantic vision of
the individual author came a transformation of his literary output.
Creativity was now valued over mimicry, and the author—no longer
simply the medium through which others’ tales were delivered—be-
came a part of the work. In this worldview, the work was seen as an
expression of the author’s personality, and so the more known of the

22  See, eg., Peter Jaszi, On the Author Effect: Contemporary Copyright and Collective
Creativity, 10 CARDOZO ARTs & EnT. LJ. 293, 296 (1992). As Mark Rose has noted, the
parties in the leading English copyright cases of the eighteenth century were booksell-
ers, not writers. Rose, supra note 21, at 32 (citing Donaldson v. Becket, 98 Eng. Rep.
257 (K.B. 1774); Millar v. Taylor, 98 Eng. Rep. 201 (K.B. 1769); Tonson v. Collins, 96
Eng. Rep. 169 (K.B. 1760)).

93  See, e.g., Chartier, supra note 20, at 17 (“The new place in writing in society
supposed the full visibility of the author, the original creator of a work from which he
could legitimately expect a profit.”); Robert J. Griffin, Anonymity and Authorship, 30
NEw Lrrerary HisT. 877, 877 (1999); Peter Jaszi, Toward a Theory of Copyright: The
Metamorphoses of “Authorship,” 1991 DUkE L.J. 455; David Saunders & Ian Hunter, Les-
sons from the “Literatory™ How to Historicise Authorship, 17 CriticaL INQUIRY 479, 480
(1991); Martha Woodmansee, The Genius and the Copyright: Economic and Legal Condi-
tions of the Emergence of the “Author,” 17 EIGHTEENTH-CENTURY Stup. 425 (1984). But see
Carla Hesse, Enlightenment Epistemology and the Laws of Authorship in Revolutionary
France, 1777-1793, 30 RepPRESENTATIONS 109, 113-14 (1990) (contending that in late-
eighteenth-century France, the creation of the author was a political, rather than eco-
nomic, act, as it allowed the state to hold the author directly accountable); Peter Lin-
denbaum, Milton’s Contract, in THE CONSTRUCTION OF AUTHORSHIP, supra note 15, at
175, 175 (commenting that the eighteenth-century recognition of the author had its
genesis in the introduction of print in Western culture); Marjut Salokannel, Film Au-
thorship in the Changing Audiovisual Environment, in OF AUTHORS AND ORIGINS, supra
note 20, at 57, 57 (situating the idea of the modern artist as creative genius in the
Italian Renaissance). In What Is an Author? Michel Foucault posited a reversal in at-
tributional trends in the seventeenth or eighteenth century, in which scientific texts
required no authorial attribution to gain credibility, while more literary writing re-
quired attribution, the reverse (claims Foucault) of the attributional trend previous to
that time. Michel Foucault, What Is an Author?, in TEXTUAL STRATEGIES: PERSPECTIVES
in POST-STRUCTURALIST Crrticism 141, 149-50 (Josué V. Harari ed., 1979). But see
Chartier, supra note 20, at 21 (calling Foucault’s hypothesis “fragile” and contending
that the distinction is not between scientific and literary texts but between ancient
texts (which typically depended on attribution for their authority) and the body of
works in the vernacular, from which only a few “authors” (Dante, for example) ini-
tially emerged but which gained additional authors with time).
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author’s biography and intentions, the better the literary interpreta-
tion.?* This Romantic vision of authorship was at some remove from
the mechanistic “literatory” represented by the Grub Street press.2®
Here, the author was not simply the scrivener who put pen to paper
(or, in later times, set type in rows) but rather the wellspring of intel-
lectual activity from whence the words on the page sprung. The Ro-
mantic author thus embodied both aspects of the writing process—
the conception of ideas and the evolution of those ideas into written
text—even if, as today, the economic realities of the publication pro-
cess (realities that permitted even the Romantic author to thrive)
were far removed from this idealism.26

The burgeoning of postmodern literary theory and its cousin
deconstructionism in the middle of the twentieth century began to
call this image of the author into question.2” Critics such as Roland
Barthes and Michel Foucault took issue with the focus on the author
as the source of all interpretive meaning in a text and proposed in-
stead a more readerfocused method of literary interpretation. In the
postmodernists’ view, the primacy given to the author’s interpretation
(via biography or otherwise) was misplaced: Each reader brings his or
her own meaning to a text, and each of those meanings is as equally
valid as the author’s, if not more s0.28 As Terry Eagleton has noted,
“[f]or literature to happen, the reader is quite as vital as the author.”2
It is therefore not only the writer who has a claim to authorship of a
text, but all those who have come before (for whom the writer func-
tioned as reader) and all those who come after.

24 See, e.g., Rose, supra note 21, at 51.

25 The oral argument in Dastar, which suggests a consensus that Dastar’s “argua-
bly minor” alterations to the public domain work at issue in that case could be suffi-
cient to constitute a work sufficiently “original” to be subject to its own copyright
protection, see Transcript of Oral Argument, Dastar Corp. v. Twentieth Century Fox
Film Corp., 539 U.S. 23 (2003) (No. 02-428), available at 2003 U.S. TRANS LEXIS 35;
see also Dastar Gorp v. Twentieth Century Fox Film Corp., 539 U.S. 23, 31 (2003), may
suggest that we are closer to the literatory than to the Romantic ideal. See also Jaszi,
supra note 22, at 300-02.

26 PauL K. SAINT-AMOUR, THE COPYWRIGHTS: INTELLECTUAL PrROPERTY AND THE LiIT-
ERARY IMAGINATION 31 (2003).

27 TEeRrY EAGLETON, LITERARY THEORY: AN INTRODUCTION 74 (1983) (“Indeed one
might very roughly periodize the history of modern literary theory in three stages: a
preoccupation with the author (Romanticism and the nineteenth century); an exclu-
sive concern with the text (New Criticism); and a marked shift of attention to the
reader over recent years.”).

28  See, e.g., BARTHES, supra note 16, at 142; Foucault, supra note 23, at 145; An-
nabel Patterson, Intention, in CrRITICAL TERMS FOR LITERARY STUDY, supra note 16, at
135, 135-36; Pease, supra note 16, at 112-16.

29 EAGLETON, supra note 27, at 74.
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The postmodernists thus returned the concept of authorship to
its pre-Romantic origins, in which all writers are readers, all readers
are writers, and the “author” is simply the medium by which collective
creation is presented. In such a world, where originality is a contested
concept and where attribution was not prevalent or was known to be
suspect, the savwy reader would have given little weight to the pur-
ported authorial biography or intention.® Indeed, given the collabo-
rative nature of many writing endeavors, reliance on authorial intent
is likely to be even more futile, as it is unclear which “author” we
should be endeavoring to discover: for example, the claimed (often
celebrity) author whose name is on the title page or the ghostwriter
who was responsible for putting pen to paper.*!

What is now perhaps the primary description of this deconstruc-
tion of authorship is Barthes’s “death of the author.”? As Barthes
described it, any text “is made of multiple writings, drawn from many
cultures and entering into mutual relations of dialogue, parody, con-
testation,” all centering on the reader, who is “simply that someone who
holds together in a single field all the traces by which the written text
is constituted.”?® In Barthes’s view, discovering the identity of the au-
thor—and with it his intentions or motivations—does nothing to

30 See]effrey A. Masten, Beaumont and/or Fletcher: Collaboration and the Interpretation
of Renaissance Drama, in THE CONSTRUCTION OF AUTHORSHIP, supra note 15, at 361,
362-63 (describing collaborative, “pre-anonymous” works as those works “without
ascription of authorship” written at a time “before the word [‘anonymous’] itself
emerged with the author to describe their condition”); Virginia Woolf, “Anon” and
“The Reader”: Virginia Woolf’s Last Essays (Brenda S. Silver ed.), 25 TWENTIETH CENTURY
LITERATURE 356, 397 (1997) (“Anonymity was a great possession. It gave the early
writing an impersonality, a generality. It gave us the ballads; it gave us the songs. It
allowed us to know nothing of the writer: and so concentrate upon his song.”).

It might be said that E.M. Forster anticipated the postmodernists by over a gener-
ation. In his essay Anonymity: An Inquiry, Forster decried the modern tendency to
focus on the relation between an author’s biography and his work:

What's so wonderful about great literature is that it transforms the man who

reads it toward the condition of the man who wrote, and brings to birth in us

also the creative impulse. . . . Literature tries to be unsigned. . . . We are

conscious only of the world [such authors) have created, and we are in a

sense copartners in it.

E.M. Forster, Anonymity: An Inquiry, ATLANTIC MONTHLY, Nov. 1925, at 588, 592-93.

81 See Masten, supra note 30, at 372 (“A collaborative perspective also forces a re-
evaluation of (and/or complicates) a repertoire of familiar interpretive methodolo-
gies—most prominently, biographical and psychoanalytic approaches—based on the
notion of the singular author.”).

32 BARTHES, supra note 16.

33 Id. at 148.
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guide the reader to the “true” interpretation of a piece.?* Rather, the
meaning of a text is found in the reader (himself something of a con-
struct), who brings his own experiences and values to the interpretive
effort.> The end result is that a piece of writing has no single mean-
ing but rather can support different and perhaps even conflicting in-
terpretations.® The death-of-the-author theory thus lies in tension
with a Romantic view of authorship. If “[t]he author is to his text as
God, the auctor vitae, is to his world,” then the death of the author

34 Id. at 143 (“The explanation of a work is always sought in the man or woman
who produced it, as if it were always in the end, through the more or less transparent
allegory of the fiction, the voice of a single person, the author ‘confiding’ in us.”).

35  See Robert H. Rotstein, Beyond Metaphor: Copyright Infringement and the Fiction of
the Work, 68 CH1-KENT L. Rev. 725, 736 n.54 (1993) (“Textual identity turns on what
the reader brings to the reading process, and because readers differ in their cultural,
linguistic, and rhetorical background, texts will differ upon successive readings.”).

36 SEAN BURKE, THE DEATH AND RETURN OF THE AUTHOR: CRITICISM AND SuBJECTIV-
ITY IN BARTHES, FoucauLT AND DERRIDA 43 (1992). I should note that Burke rejects
the death of the author as “a particularly acute form of critical blindness.” Id. at 154.
While Barthes generally decried the search for the author’s true identity, that search
is, of course, one of the primary goals of readers and critics of pseudonymous works,
typically in a mistaken belief that the discovery of this identity will lead the reader
further along the path to “true” meaning. See BARTHES, supra note 16, at 147.

To give a text an Author is to impose a limit on that text, to furnish it with a
final signified, to close the writing. Such a conception suits criticism very
well, the latter then allotting itself the important task of discovering the Au-
thor . . . beneath the work: when the Author has been found, the text is
‘explained’—victory to the critic.
Id.; Don FoSTER, AUTHOR UNKNOWN: ON THE TRAIL OF ANONYMOUS (2000) (describ-
ing his research in discovering the authors of pseudonymous or anonymous works);
Foucault, supra note 23, at 149-50 (“[I]f a text should be discovered in an state of
anonymity—whether as a consequence of an accident or the author’s explicit wish—
the game becomes one of rediscovering the author.”); Masten, supra note 30, at 361
(“‘It were . . . wisdome it selfe, to read all Authors, as Anonymo’s, looking on the
Sence, not Names of Books....’” (quoting RICHARD WHITLOCK, ZOOTOMIA, OR, OBSER-
VATIONS ON THE PRESENT MANNERS OF THE ENGLISH: BRIEFLY ANATOMIZING THE LIVING
BY THE DEAD 208 (London, Tho. Roycroft & Humphrey Moseley 1654))). Even in
those instances, however, the search for meaning relies on the text. See FOSTER, supra,
at 7.
When asked, Who wrote this document?, 1 usually begin the inquiry by asking of
text databases, Where else can 1 find similar language and writing habits? That
question may not lead me to the author, but it's usually good for informa-
tion about the author’s age, religion, education, job, motivation, or
ideology.
Id.
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represents a “departure of belief in authority, presence, intention,
omniscience and creativity.”37

Barthes was not, of course, the last postmodern word on author-
ship. Indeed, Michel Foucault’s What Is an Author?3® provided a
much-needed anchor for Barthes’s rather unmoored author by restor-
ing a limited, but important, organizational role for statements of au-
thorship (what he termed a “classificatory function”). But in
whatever incarnation, it is fair to say that the fundamental difference
between the postmodern view and the Romantic view of authorship is
the willingness of the former to divorce the creator from his work.
Whereas the Romantic vision of authorship features the solitary au-
thor from whom entire works emanate, the postmodern view recog-
nizes the collaborative nature of authorship, both as part of the
creative process and as part of the interpretive process. Both author-
ship and interpretation are indeterminate and variable no matter
what name appears on the cover of the book.

This focus on the text rather than on the identity or persona of
the author exists in legal as well as literary doctrine.* In contract law,
for example, the starting interpretive position is the “four corners of
the contract,” and one moves to parol evidence only when the mean-
ing of the text is ambiguous.*! (Of course, a contract is only ambigu-

37 BURKE, supra note 36, at 22-23; see also BARTHES, supra note 16, at 146-47 (“We
know now that a text is not a line of words releasing a single ‘theological’ meaning
(the ‘message’ of the Author-God) . . . . [T]o refuse to fix meaning is, in the end, to
refuse God . .. .").

38 Foucault, supra note 23.

39 Id at 147.

40 See RICHARD A. POSNER, Law AND LITERATURE 211 (rev. ed. 1998).

In the case of documents, whether literary or legal, “interpretation” just
means reading to make whatever kind of sense one happens to be interested
in. This might coincide with the writer’s intended meaning, but equally it
might be a sense that the reader wants to impress on the writing for reasons
remote from anything the writer had in mind.
Id. As Annabel Patterson points out, legal interpretation, like literary interpretation,
has long exhibited a tension between the desire to establish the meaning of a text by
attempting to determine authorial intent and the recognition in practice that the
meaning of any text can (and should) change over time. Patterson, supra note 28, at
135-36.

41  See PosNER, supra note 40, at 219.

[The New Critics’ approach to text corresponds] to the common practice of
interpreting contracts without reference to “extrinsic” evidence such as testi-
mony by the parties as to what they meant by ambiguous terms—that is,
evidence other than the document itself and the cultural background neces-
sary to understand the words and sentences in the document and the pur-
poses of contract interpretation.
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ous or unambiguous in the eyes of the reader.) Strict constructionists
or proponents of the “plain meaning” rule in statutory interpreta-
tion*? take a similar approach to legislation, refusing to resort to legis-
lative history in interpreting the meaning of the text# In
determining the “meaning” of a judicial opinion, to take a third exam-
ple, we typically treat the text of the opinion as sacrosanct. We (and I
am including lower courts in this) do not formally inquire of the
authoring judge to determine his intentions in writing a particular
opinion or even conduct research into the judge’s personal back-
ground or history or extrajudicial writings to give meaning to the
words in the opinion. Rather, we focus solely on the words of the
opinion, pondering the turns in the language and attempting to come
up with our interpretation of its meaning.#* The occurrence of circuit
splits and the proliferation of law review articles only attest to the
truth of the theory: that of multiplicity of meaning, depending on the
reader. (And the Supreme Court functions both as the ultimate
reader—as Justice Jackson famously noted “not final because [it is]
infallible, but . . . infallible only because [it is] final”4>—and as the
ultimate author, engendering in its reading a new text to interpret.)

The one area in which the deconstruction of authorship might
expect to find resistance is in copyright law, which centers its entire
bundle of rights on a notion of authorship. In order to be protected
by copyright, for example, a work must be sufficiently original and

Id. Similarly, Robert Rotstein has noted that defamation law “also regards the text as
a reader-dependent process” in that whether or not a particular statement is defama-
tory depends on how it is perceived by the audience deemed to be its recipient. See
Rotstein, supra note 35, at 741 n.73.

42 William N. Eskridge, Jr. & Philip R. Frickey, Law as Equilibrium, 108 Harv. L.
Rev. 26, 97 (1994).

43 See STANLEY FisH, Normal Circumstances, Literal Language, Direct Speech Acts, the
Ordinary, the Everyday, the Obvious, What Goes Without Saying, and Other Special Cases, in Is
THERE A TEXT IN THIS CLASs: THE AUTHORITY OF INTERPRETIVE COMMUNITIES 268, 280
(1980).

It is your specification of the makers’ intention that tells you what is in the
statute, not your literal reading of the statute that informs you as to its mak-
ers’ intention. This would seem to suggest that one need only recover the
makers’ intention in order to arrive at the correct literal reading; but the doc-
uments (including even verbatim reports) that would give us that intention
are no more available to a literal reading (are no more uninterpreted) than
the literal reading it would yield.
Id.

44 See, e.g., Mark Tushnet, The Death of the Author, by Himself, 70 CH1.-KenT L. Rev.
111, 111 (1994).

45 Brown v. Allen, 344 U.S. 443, 540 (1953) (Jackson, ]., concurring).
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fixed in a tangible medium of expression,*¢ which seems to suggest at
least a nod to authorial intent.4” But U.S. copyright law doesn’t re-
quire that the creator of a work be the person identified as the work’s
“author.” It is concerned not with identifying the true creator—the
person who actually put pen to paper—but merely with the legal fic-
tion of the author,*® a statement of authorship subject only to ex post
challenge and not to ex ante proof. Copyright’s view of authorship
allows an author to be identified with a pseudonym; it allows a celeb-
rity author to claim authorship credit for a ghostwritten work; it per-
mits works for hire, in which the creator’s employer is deemed the
legal author;*® and it allows a writer to assign the copyright in any text
he produces.?® The courts, as Peter Jaszi has noted, comfort them-
selves that awarding copyright to an employer in a work-for-hire scena-

46 See 17 U.S.C. § 102(a) (2000); Feist Publ'ns v. Rural Tel. Serv. Co., 499 U.S.
340, 355 (1991) (quoting H.R. Rep. No. 94-1476, at 51 (1976)).

47 See Monroe E. Price & Malla Pollack, The Author in Copyright: Notes for the Liter-
ary Critic, in THE CONSTRUCTION OF AUTHORSHIP, supra note 15, at 439, 44648 (con-
trasting three tests of authorship).

48 Rosk, supra note 13, at 136 (“In the discourse of copyright, then, the goal of
protecting the rights of the creative author is proudly asserted even as the notion of
author is drained of content.”); Rose, supra note 21, at 46 (noting that the reaction of
Lord Hailes to a claim that the Reverend Thomas Stackhouse’s History of the Holy Bible
was protected by common-law copyright was to contend that the claimants “were im-
properly conferring the name of ‘original author’ on a mere ‘tasteless compiler’”
(citing James BosweLL, THE DEcisioN OF THE COURT OF SESSION UPON THE QUESTION
oF LiTErRARY PrOPERTY 7 (Edinburgh, James Donaldson 1774); Saunders, supra note
21, at 96 (“Legal status and cultural standing, it can be said, were separate historical
inventions, deriving not from a singular and fundamental process of subject-forma-
tion but from the organizational conditions obtaining in separate spheres of exis-
tence.”); Saunders & Hunter, supra note 23, at 493 (“[The Statute of Anne] does not
assume or require a necessary equivalence between the person of the copyright owner
and the aesthetic persona of the writer, even on those occasions where the writer
holds copyright.”).

49 Dan L. Burk, Intellectual Property and the Firm, 71 U. CH1. L. Rev. 3, 12 (2004)
(“Under this doctrine, individual employees who create copyrightable works while
operating within the scope of their employment are not considered to be the authors
of those works. Rather, the institution employing the creator becomes the legally
recognized author.”). For another example of this phenomenon, see Building Offi-
cials and Code Administrators v. Code Technology, Inc., 628 F.2d 730, 734 (1st Cir. 1980)
(“The citizens are the authors of the law, and therefore its owners, regardless of who
actually drafts the provisions, because the law derives its authority from the consent of
the public, expressed through the democratic process.”).

50 See 17 U.S.C. § 201(d) (providing for transfer of ownership); Griffin, supra
note 23, at 889 (noting the lack of a “cause-and-effect relation” between ownership
and the presence or absence of the author’s name as a historical matter because
“[n]aming and copyright protection operate on separate levels of discourse and in-
volve separate sets of decisions on the part of the writer”).
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rio is consistent with the Romantic vision of authorship because it is
the employer who provides the “inspiration” for creation,5! but this
seems entirely contrary to the patronage system against which the idea
of the Romantic author developed.52 U.S. copyright law thus (proba-
bly unconsciously) embodies a deconstructed view of authorship in
which there is no presumption of unity between the individual or indi-
viduals responsible for creation and the person or entity identified to
the public as the “author” of the work. Thus, as David Saunders has
noted, “in the Romantic historicist model, it was always to be the role
of copyright law to support the authorial personality required and en-
shrined by Romanticism”; in the poststructuralist model, “it was al-
ways to be the role of copyright law to support the illusion of the
authorial personality, for instance as proprietor of copyright.”s3

B.  The Birth of the Authornym

If the Romantic fiction of the author were indeed true, one might
expect to see some sort of jealous guardianship of authorial identity.
If we should give pride of place to the individual creator, we would
want to discourage any identification of that creator that diminished
recognition of his creative genius. Pseudonyms would be discouraged
as an attempt to attribute the work to a (fictional) individual other
than the true author, and corporate writing efforts, in which some
other individual or entity is credited with the work of others, would be
socially or legally disallowed.

But authorship doesn’t function this way. Writers have not histor-
ically hesitated to, for example, attribute their work to a patron or
other benefactor, or to another author, or to a pen name, or to no

51 Jaszi, supra note 22, at 298; see also, e.g., Picture Music, Inc. v. Bourne, Inc., 457
F.2d 1213, 1216 (2d Cir. 1972) (describing the employer as the motivating factor for
the work).

52 Cf, eg., Mark A. Lemley, Romantic Authorship and the Rhetoric of Property, 75 TEx.
L. Rev. 873, 882-83 (1997) (book review) (noting the disconnect between the corpo-
ration and the individualistic view of romantic authorship).

53 DAvID SAUNDERS, AUTHORSHIP AND COPYRIGHT 216-17 (1992); see also, e.g.,
RoseMaRY J. CooMsE, THE CULTURAL LIFE OF INTELLECTUAL PROPERTIES: AUTHORSHIP,
APPROPRIATION, AND THE Law 284-85 (1998). This may particularly be the case given
that legal scholars are, of course, authors, who may well have a vested interest in
preserving the Romantic view of authorship. See, e.g., Tushnet, supra note 44, at 111
(“To be told that texts ‘are’—or at the very least will become—what readers make of
them is to deprive Romantic authors of something they believe to be at the core of
their activity.”). Of course, as Tushnet describes, texts are often taken to “mean”
whatever the critical consensus concludes that they mean, notwithstanding authorial
intent. See id. at 114,
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source at all.>* Ghostwriters do much of the work attributed to more
famous “authors,” including biographies, speeches, and press release
“quotations.” Research assistants and editors contribute text to many
scholarly works. The benefits flowing from a work made for hire ac-
crue to the corporate author and not to the individual employee who
created the work.55 If it were truly the case that the notion of author-
ship were as exalted as the Romantic proponents would have us be-
lieve, it would seem that the culture would not permit—or, at least,
would not implicitly support—such a laxity in attribution values.

But our social and legal norms are based not on the author as a
unified being, but rather on something of an accepted falsehood: that
the name given as the author of the text is just a name. It may be the
author’s true name or it may be a pseudonym; it may identify a single
author or mask a corporate writing effort. The name may, over time,
become invested with biography or meaning, but it has none at its
genesis because we cannot presume that it tells us anything factual
about the genesis of the work with which it is associated. In this norm,
then, the author is not a unified being but a dual one: the creator or
creators of the work and the name to which the work is attributed.®

The separation between the fact of authorship and a statement of
authorship allows authors relatively free choice among various forms

54 For a historical view of pseudonymity in political authorship, see, for example,
Jonathan Turley, Registering Publius: The Supreme Court and the Right to Anonymity,
2001-2002 CaTto Sup. CT. Rev. 57, 57-60; Comment, The Constitutional Right to Ano-
nymity: Free Speech, Disclosure and the Devil, 70 YaLe L.J. 1084, 1084-85 (1961). The
literary theorist Gérard Genette describes seven types of historical pseudonymity:

" (1) complete omission of the name (anonymity); false attribution of the text to an-
other author (apocrypha), either (2) with permission or (3) without permission; false
attribution of another’s text to oneself either (4) with permission (ghostwriting) or
(5) without permission (plagiarism); (6) attributing the text to a fictional author
(what Genette calls “imagining the author”); and (7) attributing the text to a name
other than one’s own (pseudonymity). GENETTE, supra note 20, at 47-48.

55 Burk, supra note 49, at 14.

By erasing the identity of the natural creator, work made for hire removes
from the natural author a reputational interest that is otherwise specific to
the natural person, and not the firm. . . . Thus, an ‘asset specificity’ ap-
proach suggests that authorship and ownership should perhaps be bifur-
cated under work made for hire, allocating the reputational interest to the
natural author even while assigning default ownership of the work to the
firm.
1d. -

56 And possibly not simply a dual being but a triadic one, if we include the fic-
tional persona of the author to whom the name of the author at least metaphorically
attaches. Cf. Beebe, supra note 2, at 646 (discussing the triadic structuration of the
trademark).
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of authorial attribution. A writer can write under her own name or
under a pseudonym; if she chooses a pseudonym, she can choose one
that is plain or exotic, gender neutral or gender suggestive. A group
of authors writing collectively can choose to list each participant as an
author or to devise a name for the group and attribute authorship to
that entity. Samuel L. Clemens can write as “Mark Twain” without
being accused of deception or falsehood and indeed, over time, may
establish the pseudonym as a more accepted statement of authorship
than his real name.

Although “pseudonym” is the word that comes to mind most
readily to describe these choices of authorship statement, the word is
not particularly apt. Typically when we refer to a “pseudonym” in the
authorial context, we mean a pen name—a name under which the
writer distributes his work, often sounding very much like a given
name, with both first and last name components (or occasionally a
single moniker like “Publius”), but that typically bears no resemblance
to the author’s real name. From the reader’s perspective, however, a
pseudonym is like any author’s name, real or devised: a statement of
authorship, the name that the reader is to credit with the work that he
or she is reading. Thus, there is no difference in the reader’s percep-
tion of authorship between “Mark Twain” and “John Grisham,” even
though the former is a pseudonym for Samuel L. Clemens and the
latter is, presumably, the author’s true name. In neither instance does
the name serve to identify the person who put pen to paper; rather,
the name identifies the “author” to whom the text should be attrib-
uted. Similarly, there is no significant difference between “Mark
Twain” and “Samuel L. Clemens” from an authorship perspective. Ex-
cept for the fact that the writer’s choice between Twain and Clemens
represents a conscious decision to associate certain works with the for-
mer and certain with the latter, there is no semiotic difference be-
tween the two such that, should the decision have been reversed, the
reader would have been interpretatively poorer. If the typical reader’s
interaction with “Mark Twain” is wholly textual®’—primarily through
his work and secondarily through the works of others about him—
then it matters not whether the name used to collect the various

57 The same considerations may not inhere in circumstances in which the interac-
tion between writer and reader is both textual and physical. See, e.g., David R. Millen
& John F. Pauerson, Identity Disclosure and the Creation of Social Capital, 2003 CHI New
Horizons 720, 720-21 (describing the “thick trust” that developed on an online site
for residents of a small community in which users were required to identify them-
selves using their real names), available at http://delivery.acm.org/10.1145/770000/
765950/ p720-millen.pdf?keyl1=765950&key2=3007989011&coll=GUIDE&dI=GUIDE&
CFID=39874070&CFTOKEN=42822378.
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strands of that interaction is “Mark Twain” or “Samuel Clemens,”
“John Grisham,” or “John Smith.”58 Except in the probably very rare
instance of truly anonymous speech—speech that is devoid not only of
any label but also of any characteristics that enable us to align it with
other instances of speech—the “search for truth” that is often given as
the justification for disallowing pseudonymous speech is still achieva-
ble through what David Post has called the “reputational capital” that
pseudonyms attain.?® Hence, I introduce here the term “authornym”

58 SeeLee Tien, Who's Afraid of Anonymous Speech? McIntyre and the Internet, 75 ORr.
L. Rev. 117, 161 (1996).
Knowing that a message was written by John Smith is pretty meaningless un-
less you know who John Smith is, what he stands for, and so on. Once you
know that a pro-tobacco message was written by a tobacco industry lobbyist,
whether he is John Smith or Jane Jones is largely irrelevant.
Id. But see Seth F. Kreimer, Sunlight, Secrets, and Scarlet Letters: The Tension Between
Privacy and Disclosure in Constitutional Law, 140 U. Pa. L. Rev. 1, 74 (1991) (“To the
extent First Amendment rights are rooted in the ‘marketplace of ideas,” disclosure of
information cannot but contribute to the functioning of that marketplace. In a well-
functioning market, more information moves the market to truth.”); id. at 85.
The identity of the speaker conveys information that improves the quality of
discussion. An assertion by Carl Sagan regarding astronomy claims more
credence than one by the neighborhood auto mechanic, not by virtue of
Sagan’s social position, but because of his proven judgment. If we do not
know who is making an assertion, we must evaluate it from first principles, a
burdensome approach indeed.
Id. Even if Kreimer’s point is true as a relative matter, it still seems that, so long as the
authornym “Carl Sagan” is used consistently by the same speaker, Kreimer’s concerns
should be fully addressed. From the perspective of literary criticism, which is con-
cerned more with issues of interpretation than with issues of liability, the pseudony-
mous authornym and the legal authornym are essentially equivalent from the
perspective of the effect each has on the reader. GENETTE, supra note 20, at 49.

59  See David G. Post, Pooling Intellectual Capital: Thoughts on Anonymity, Pseudonym-
ity, and Limited Liability in Cyberspace, 1996 U. Ch1. LEcaL F. 139, 152 (noting that, over
time, pseudonyms build up “reputational capital” and that without these associations
“there is indeed no meaningful difference between anonymity and pseudonymity”);
see also JuLiaN DiBBELL, My Tiny LiFe: CRIME AND PassioN IN A VIRTUAL WORLD 23
(1998) (noting that firsttime “guest” visitors to a virtual world acted more brazenly
than those with fixed characters who had made “the critical passage from anonymity
to pseudonymity, developing the concern for their character’s reputation that marks
the attainment of virtual adulthood”); A. Michael Froomkin, Anonymity and Its Enmi-
ties, 1995 J. ONLINE L. art. 4, par. 35, at http://www.wm.edu/law/publications/jol/
95_96/froomkin.html; Gary T. Marx, What’s in a Name? Some Reflections on the Sociology
of Anonymity, at http://web.mit.edu/gtmarx/www/anon.html (last visited Feb. 27,
2005) (“Persons making anonymous postings to a computer bulletin board may come
to be ‘known’ by others because of the content, tone, or style of their communica-
tions.”). But see Curtis E.A. Karnow, The Encrypted Self: Fleshing Out the Rights of Elec-
tronic Personalities, 13 J. MarsHALL J. ComPUTER & INFo. L. 1, 13 (1994) (concluding
that electronic personae are not in need of free speech rights because “[w]hen we
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to avoid the misperception that “pseudonym” causes and to encom-
pass all statements of authorship, whether textually equivalent to the
author’s true name or invented.

Our experience with authorship reveals three kinds of
authornyms. “One-to-many” authornyms are various statements of au-
thorship used by a single individual to explore alternative authorial
identities, whether those alternative identities are based in gender,
race, sexual orientation, writing style, or some other attribute. Corpo-
rate authornyms, by contrast, are “many-to-one” authornyms; they are
authornyms used to collate the works of several individuals, whether
contemporaneously or over time. Corporate authornyms may take
the name of an individual or an entity; in either case, they tend to
feature a corporate style that unifies the works distributed under the
authornyms. And finally, “one-to-one” authornyms describe what we
would typically characterize as the author writing under his “real”
name, despite the fact that the name is “real” to us only as a st