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INTRODUCTION

Throughout President Bill Clinton’s second term one of the most
vexing problems facing the Department of Justice (DOJ) was how to
handle the investigation concerning possible violations of the cam-
paign finance laws during the 1996 presidential election. The DQOJ
investigated allegations that both presidential campaigns had violated
the criminal provisions of the Federal Election Act and other statutes
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governing fundraising and the election process.! The investigation
was further complicated by the potential applicability of the Indepen- -
dent Counsel Reauthorization Act,? which required the Attorney Gen-
eral to seek the appointment of an independent counsel to investigate
allegations against senior executive branch officials whenever the At
torney General, upon completion of a preliminary investigation under
this chapter, determined that there were “reasonable grounds to be-
lieve that further investigation is warranted.” In spite of intense pres-
sure from Congress and the media to appoint an independent
counsel to investigate the campaign finance allegations, Attorney Gen-
eral Janet Reno resisted the appointment of what would have been the
eighth independent counsel appointed during her time in office.*

The pressure on the Attorney General increased when the press
disclosed that FBI Director Louis Freeh had written a memorandum
recommending the appointment of an independent counsel to inves-
tigate the campaign finance matter.®> The Senate and the House com-
mittees investigating the campaign finance issue immediately
requested a copy of the Freeh memorandum.5 The DOJ, however,
citing a long-standing policy of not disclosing materials from an open
criminal investigation, refused to deliver a copy of the Freeh memo-
randum to the congressional committees; instead, the DOJ provided a
confidential oral briefing concerning the Freeh memorandum to the
chairmen and ranking members of the Senate and House commit
tees.” During a later hearing in July 1998, Senator Fred Thompson, a
member of the Senate committee, disclosed substantial parts of an
apparently leaked copy of the Freeh memorandum during a hearing
at which Attorney General Reno testified.®

The subsequent disclosure that Charles LaBella, the head of the
Department’s campaign finance task force, had also recommended

1 See Comm. oN Gov'T REFORM AND OVERSIGHT, REFUSAL OF ATTORNEY GENERAL
Janer Reno To Propuce DOCUMENTS SUBPOENAED BY THE GOVERNMENT REFORM AND
OVERSIGHT CoMMITTEE, H.R. REP. No. 105-728 (1998) [hereinafter H.R. Rep. No. 105-
728].

2 Se¢ Independent Counsel Reauthorization Act of 1994, 28 U.S.C. §§ 591-599
(1994 & Supp. III 1997) (lapsed in 1999).

3 Id. §592. .

4 See CHARLES A. JoHNSON & DANETTE BrICKMAN, INDEPENDENT COUNSEL: THE
Law anD THE INVEsTIGATIONS 14243 (2001).

5 SeeDavid Johnston, F.B.1’s Chief Tries To Influence Reno: Memo Argues for Appoint-
ment of Independent Prosecutor, N.Y. TiMes, Dec. 2, 1997, at Al.

6 See H.R. Rep. No. 105-728, supra note 1, at 13.

7 Seeid.

8  See Department of Justice Oversight: Hearing Before the Senate Comm. on the Judiciary,
105th Cong. 11 (1998) (statement of Sen. Fred Thompson).
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the appointment of an independent counsel generated even more
controversy.® The House committee first requested and then subpoe-
naed the LaBella memorandum and renewed its demands for the
Freeh memorandum.!® The Department again resisted disclosure of
the memoranda, but it stopped short of requesting that the President
assert a claim of executive privilege over the Freeh and LaBella
memoranda.!!

Ultimately, the House Committee on Government Reform and
Oversight, by a vote of twenty-four to nineteen, adopted a resolution
recommending to the full House of Representatives that Attorney
General Reno be cited for contempt of Congress.!? After lengthy ne-
gotiations between the DOJ and the House committees, the DOJ re-
dacted from the memoranda material protected by Rule 6(e) of the
Federal Rules of Criminal Procedure and disclosed the redacted cop-
ies of the memoranda to select members of the Senate and House
committees.!®> These disclosures only increased the demands that At-
torney General Reno appoint a campaign finance independent coun-
sel and did not satisfy the concerns of the investigating committees.!4
Ultimately, the DOJ produced a revised version with less material re-
dacted, and this version wound up on the website of the House
committee.1®

The controversies over disclosure of the memoranda prompted
both the DOJ and Congress to reassess, and ultimately to reaffirm,
their long-standing policies concerning congressional oversight of
open criminal investigations. Congressional advocates argued that
Congress has a legitimate interest in overseeing the criminal investiga-
tion process and that this interest permits congressional committees
to demand information from the DOJ, even concerning matters that
are still under active investigation.!'® The DOJ, on the other hand,
reiterated its traditional position that Congress has no right to infor-
mation from an open criminal investigation.!” Like most such con-

9  SeeDavid Johnston, Report to Reno Urges a Counsel over Donations, N.Y. TIMES, July
23, 1998, at Al.

10 See H.R. ReP. No. 105-728, supra note 1, at 14.

11 Seeid. at 15.

12 See id. at 1.

13 Telephone Interview with Craig Iscoe, Associate Deputy Attorney General (Jan.
2002). Mr. Iscoe was the chief person at the DOJ involved in communicating with the
Burton Committee on the issue of campaign finance documents.

14 See Karen Alexander, Into the Wilderness: Candidates Will Push the Envelope After
Campaign Finance Rules Became Even Blurrier in 1998, LEGAL TiMEs, Dec. 21, 1998, at 16.

15 Telephone Interview with Craig Iscoe, supra note 13.

16 See H.R. Rep. No. 105-728, supra note 1, at 16-26.

17 See id. at 45-47.
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flicts between the executive and legislative branches, this dispute
ultimately remained unresolved.

Congressional oversight may involve the criminal investigation
process in three different ways. First, Congress may investigate a mat-
ter that is simultaneously being investigated by the DOJ. This type of
oversight may raise concerns about the due process rights of the ac-
cused and the potential for interference with the criminal investiga-
tion and subsequent trial of suspected criminals.’® Second, Congress
may investigate allegations of prosecutorial misconduct by DOJ offi-
cials. These types of investigations focus on the way in which the DOJ
might violate the constitutional rights of the accused or use excessive
force in responding to alleged criminal activity.!® These types of in-
vestigations may raise concerns that are similar to those in other exec-
utive privilege disputes, in particular, the concern that disclosure of
deliberative information will discourage DOJ officials from expressing
their views freely. Third, Congress may seek information concerning
the failure of the DOJ to investigate or prosecute particular types of
crime or specific allegations of criminal misconduct against identified
suspects. This third type of investigation raises the same concerns
about the deliberative process as the second category, but it also cre-
ates problems related to the potential for undue congressional influ-
ence over the decision to investigate or prosecute specific individuals.

Although the issues raised by the first two kinds of oversight have
been extensively debated in the academic literature,2® the issues
raised by congressional access to information from open criminal in-
vestigations have been little discussed. This lack of attention is an un-
fortunate oversight because the disputes over access to information
relating to open criminal investigations recur with distressing fre-

18  See generally Delaney v. United States, 199 F.2d 107 (Ist Cir. 1952); United
States v. Mitchell, 372 F. Supp. 1239 (S.D.N.Y. 1973).

19  See, e.g., FBI Oversight: Hearings Before the Subcomm. on Civil and Constitutional
Rights of the House Comm. of the Judiciary, 94th Cong. (1975-1976) (including review of
domestic intelligence operations); S. Rer. No. 94755 (1976) (discussing constitu-
tional rights in context of foreign and military intelligence operations).

20 See, e.g., Peter J. Henning, Prosecutorial Misconduct and Constitutional Remedies, 77
Wash. U. L.Q. 713 (1999); Allen B. Moreland, Congressional Investigations and Private
Persons, 40 S. CavL. L. Rev. 189 (1967); Howard R. Sklamberg, Investigation Versus Prose-
cution: The Constitutional Limits on Congress’s Power To Immunize Witnesses, 78 N.C. L.
Rev. 153 (1999); Walter W. Steele, Jr., Unethical Prosecutors and Inadequate Discipline, 38
Sw. LJ. 965 (1984); Kristine Strachan, SelfIncrimination, Immunity and Watergate, 56
Tex. L. Rev. 791 (1978); James Vorenberg, Decent Restraint of Prosecutorial Power, 94
Harv. L. Rev. 1521 (1981); John van Loben Sels, Note, From Watergate to Whitewater:
Congressional Use Immunity and Iis Impact on the Independent Counsel, 83 Geo. L.J. 2385
(1995).
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quency, and Congress and the executive branch have found virtually
no common ground on this question. Congress asserts that it has the
right to obtain information from open criminal files in order to con-
duct necessary oversight, while the DOJ resists disclosure because of
the potential for improper influence on the investigation. There has
been little progress in establishing accepted boundaries on the scope
of Congress’s authority to investigate in this area.

Moreover, despite the DO]J’s recognition that disclosures from
open investigations present unique problems, these disputes are nego-
tiated in the context of the same well-established protocol for evaluat-
ing possible claims of executive privilege that is used for all disputes
over congressional access to information from the executive branch.
The procedure, which requires an assertion of executive privilege
from the President in order to refuse to comply with a congressional
subpoena,?! is well-suited to the resolution of most claims of executive
privilege. The procedure, and the negotiation process of which itis a
part, do an excellent job of balancing the competing claims of Con-
gress and the executive branch.?2 In the context of congressional ac-
cess to open criminal investigation files, however, the procedure
makes it far too difficult to resist congressional influence that has the
potential to influence improperly the course of a criminal
investigation.

This Article contends that the President should instruct the DOJ
to deny congressional access to information from open criminal inves-
tigations without the necessity of obtaining a presidential assertion of
executive privilege in each individual case. This per se privilege
should apply up to the time that an indictment is brought or the inves-
tigation is closed. After that point, the current procedures for assert-
ing privilege on a case-by-case basis should continue to apply. In
addition, the President should instruct the DOJ not to assert privilege
in response to a subpoena arising out of a legitimate impeachment
investigation or an investigation into specific allegations of certain
kinds of affirmative DOJ misconduct.2?

This Article begins by describing the traditional positions of Con-
gress and the DOJ with respect to these kinds of congressional in-
quiry. This Article then reviews the history of congressional
investigations to determine the extent to which historical practice may
provide guidance on this question. Although Congress has claimed

21  See infra text accompanying notes 275-83.

22 See Todd D. Peterson, Prosecuting Executive Branch Officials for Contempt of Con-
gress, 66 N.Y.U. L. Rev. 563, 625-31 (1991).

23  See infra text accompanying note 157.
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that a long list of precedents supports its claims of access to open
criminal investigation files, a close examination of the record reveals
scant precedent for the disclosure to Congress of information from
active criminal investigations. Next, this Article examines the consti-
tutionally based arguments of both sides of the conflict. Congress has
substantial investigatory power that is supported by long practice and
substantial Supreme Court precedent. The executive branch has a
corresponding right to withhold certain kinds of information from
congressional inquiry. This right is grounded in both the need to en-
courage a free and open deliberative process within the executive
branch and the right to prevent Congress from improperly interfering
with a criminal investigation. Finally, this Article examines how these
competing interests apply in the context of congressional access to
open criminal investigative files. This Article concludes that, in this
context, Congress’s limited need for information from open criminal
investigative files is outweighed by the threat of improper congres-
sional influence over individual criminal cases, as well as other harms
to the ability of the DOJ to investigate and prosecute the cases. These
concerns warrant a per se rule that bars congressional access to open
criminal investigative files without the need for a presidential asser-
tion of privilege. )

I. THE HisTtory oF CONGRESSIONAL DEMANDS FOR INFORMATION
CoONCERNING OPEN CRIMINAL INVESTIGATIONS

This Part describes the history of congressional efforts to obtain
information from open criminal investigative files in order to provide
a historical context for the analysis of the competing claims of right.
The first Section looks at how each branch has explained its position
on the controversy. The second Section then examines the historical
precedents that might provide a basis for Congress’s claims for a right
to obtain information in open criminal investigative files.

A. The Branches Explain Their Positions

1. The Department of Justice’s Position on Disclosure of
Information from Open Criminal Investigation Files

The classic statement of the executive branch’s position on con-
gressional access to open investigative files was set forth in a 1941
opinion by Attorney General Robert H. Jackson.2¢ Jackson’s opinion
took the form of a response to a request from the Chair of the House

24 40 Op. Att’y Gen. 45 (1941).
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Committee on Naval Affairs for FBI and DOJ “reports, memoranda,
and correspondence . . . in connection with internal ‘investigations
made by the DOJ arising out of strikes, subversive activities in connec-
tion with labor disputes, or labor disturbances of any kind in indus-
trial establishments which have naval contracts, either as prime
contractors or subcontractors.””?> Attorney General Jackson set forth
a number of reasons for his refusal to provide the requested docu-
ments. First, he stated that

[dlisclosure of the reports could not do otherwise than seriously
prejudice law enforcement. Counsel for a defendant or prospective
defendant, could have no greater help than to know how much or
how little information the government has, and what witnesses or
sources of information it can rely upon. This is exactly what these
reports are intended to contain.?6

Attorney General Jackson noted that the disclosure of these particular
reports would also prejudice the national defense and “be of aid and
comfort to the very subversive elements against which you wish to pro-
tect the country.”??

Second, Attorney General Jackson argued that disclosure of the
reports would have the potential to compromise confidential
informants:

As you probably know, much of this information is given in confi-
dence and can only be obtained upon pledge not to disclose its
sources. A disclosure of the sources would embarrass informants—
sometimes in their employment, sometimes in their social relations,
and in extreme cases might even endanger their lives. We regard
the keeping of faith with confidential informants as an indispensa-
ble condition of future efficiency.28

Finally, Attorney General Jackson argued that disclosure of the
investigative reports could harm those mentioned therein:

Disclosure of information contained in the reports might also be
the grossest kind of injustice to innocent individuals. Investigative
reports include leads and suspicions, and sometimes even the state-
ments of malicious or misinformed people. Even though later and
more complete reports exonerate the individuals, the use of partic-
ular or selected reports might constitute the grossest injustice, and
we all know that a correction never catches up with an accusation.2?

25 Id. at 45.

26 Id. at 46.

27 Id.

28 Id. at 46-47.
29 Id. at 47.
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Attorney General Jackson followed his explanation of the ratio-
nale for non-disclosure with a list of instances, dating back to 1904, in
which the Attorney General had refused to supply information con-
cerning criminal investigations. These refusals were, in Jackson’s
view, consistent with other instances in which the executive branch
had asserted privilege in response to congressional requests for infor-
mation.?® The Attorney General concluded his opinion by stating that
the information sought by Congress was

chiefly valuable, for use by the Executive Branch of the Government
in the executions of the laws. It can be of little, if any, value with the
framing of legislation or with a performance of any other constitu-
tional duty by Congress . . . . Certainly, the evil which would neces-
sarily flow from its untimely publication would far outweigh any
possible good.3!

Attorney General Jackson’s opinion combined arguments relat-
ing to the general assertion of executive privilege by the executive
branch with arguments about the particular harms that might arise
from disclosure of information from open criminal investigative files.
Even with respect to the latter, however, Attorney General Jackson em-
phasized the harm of public disclosure of the documents rather than
the potential for improper congressional interference in an ongoing
investigation.

Attorney General Herbert Brownell reaffirmed the policy set
forth in the Jackson opinion in 1956.22 His memorandum stated that,
if the congressional request concerned a closed case (“one in which
there is no litigation or administrative action pending or contem-
plated”), the file would be made available for review in the DOJ, in
the presence of the official having custody of the file.3® The memoran-
dum specified, however, that before making the file available to a con-
gressional committee representative,

all reports and memoranda from the FBI as well as investigative re-
ports from any other agency, will be removed from the file and not
made available for examination; provided however that if the com-
mittee representative states that it is essential that information from
the FBI reports and memoranda be made available, he will be ad-
vised that the request will be considered by the department. There-

30 Id. at 47-48.

31 Id. at 50.

32  See Mercury Pollution and Enforcement of the Refuse Act of 1899: Hearings Before the
Subcomm. on Conservation and Natural Resources of the House Comm. on Gov’t Operations,
92d Cong. 26-28 (1971) (Memorandum of Attorney General Brownell, May 15,
1956).

33 Id. at 26.
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after a summary of the contents of the FBI reports and memoranda
involved will be prepared which will not disclose investigative tech-
niques, the identity of confidential informants, or other matters
which might jeopardize the investigative operations of the FBI.3*

With respect to open cases, the memorandum stated that “the file may
not be available for examination by the committee’s representative.”>
Instead, the memorandum suggested that a reply letter should advise
the committee that its request relates to a matter in which litigation or
administrative action is pending or contemplated and that a file can-
not be made available until the case is completed.*¢ In addition, the
reply letter should “set forth a status of the case in as much detail as is
practicable and prudent without jeopardizing the pending contem-
plated litigation or administrative action.”3?

In a later memorandum, the Department’s Office of Legal Coun-
sel (OLC) specifically focused on the potential for congressional inter-
ference in an open investigation as a reason for withholding
information from Congress: “The executive cannot effectively investi-
gate if Congress is, in a sense, a partner in the investigation. If a con-
gressional committee is fully apprised of all details of an investigation
as the investigation proceeds, there are substantial dangers that con-
gressional pressures will influence the course of the investigation.”?8

OLC reiterated this position in a 1986 opinion for the Attorney
General concerning congressional requests for information regarding
decisions made under the Independent Counsel Act.?® In that opin-
ion, Assistant Attorney General Charles Cooper acknowledged that
Congress had a “legitimate legislative interest in overseeing the De-
partment’s enforcement of the Independent Counsel Act and relevant
criminal statutes in determining whether legislative revisions to the
act should be made.”#® The opinion cautioned, however, that “Con-
gress could not justify an investigation based on its disagreement with
the prosecutorial decision regarding appointment of an independent
counsel for a particular individual. Congress simply cannot constitu-

34 Id at27.
35 Id.
36 Id
37 Id

38 Memorandum from Thomas E. Kauper, Deputy Assistant Attorney General,
Office of Legal Counsel, to Edward L. Morgan, Deputy Counsel to the President,
Submission of Open CID Investigation Files 2 (Dec. 19, 1969), cited in 8 Op. Off.
Legal Counsel 252, 263 (1984).

39 10 Op. Off. Legal Counsel 68 (1986).

40 Id. at 74.
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tionally second-guess that decision.”#! Notwithstanding Congress’s
legislative interest, OLC noted that “the policy of the Executive
Branch throughout the Nation’s history has generally been to decline
to provide committees of Congress with access to, or copies of, open
law enforcement files except in extraordinary circumstances.”#2 This
policy, according to the OLC opinion, was based upon a number of
important interests, including the need to avoid congressional pres-
sures that might unduly influence an investigation, the potential dam-
age to law enforcement from the disclosure of sensitive techniques,
methods, or strategy, the protection of confidential informants, the
need to protect the rights of innocent individuals whose names might
be disclosed in the files, and “well founded fears that the perception
of the integrity, impartiality, and fairness of the law enforcement pro-
cess as a whole will be damaged if sensitive material is distributed be-
yond those persons necessarily involved in the investigation and
prosecution process.”#® Based on these policies, the opinion con-
cluded, there were strong reasons for not disclosing to Congress any
information contained in open investigative files concerning the deci-
sion whether to appoint an independent counsel.

The OLC opinion did not, however, go so far as to state that in-
formation concerning the appointment or non-appointment of inde-
pendent counsel would never be disclosed to Congress. The opinion
suggested that disclosure of information from an open file concerning
whether to appoint an independent counsel would be evaluated
under the procedures established by a presidential memorandum gov-
erning invocations of executive privilege.** That memorandum stated
that “executive privilege will be asserted only in the most compelling
circumstances, and only after careful review demonstrates that asser-
tion of the privilege is necessary.”> The memorandum also set out a
procedure for obtaining presidential authorization for the assertion of
executive privilege in response to a congressional subpoena for docu-
ments. On the basis of this memorandum, the OLC opinion con-
cluded that, if necessary, the

decision to assert executive privilege in response to a congressional
subpoena, however, is the President’s to make. Under the terms of

41 Id

42 Id. at '76.

43 Id.

44 Id. at 81 (referring to the Memorandum from [President Reagan] to the
Heads of Executive Departments and Agencies Regarding Procedures Governing Re-
sponses to Congressional Requests for Information (Nov. 4, 1982) [hereinafter Re-
sponses to Requests Memorandum]).

45 Id. at 81 n.21 (quoting Responses to Requests Memorandum).
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the Reagan memorandum, executive privilege cannot be asserted
vis-a-vis [sic] Congress without specific authorization by the Presi-
dent, based on recommendations made to him by the concerned
department head, the Attorney General, and the Counsel to the
President. That decision must be based on the specific facts of the
situation, and therefore it is impossible to predict in advance
whether executive privilege could or should be claimed as to any
particular types of documents or information.4¢

In 1989, the OLC reaffirmed its opinion that Congress should not
have access to information in open criminal files in the context of an
opinion on congressional requests for information from inspectors
general.#” Assistant Attorney General Douglas Kmiec concluded that
Congress has a very limited oversight interest in ongoing investiga-
tions, while the executive branch has a compelling interest in protect-
ing the confidentiality of such files.#® Like the 1986 Cooper opinion,
the Kmiec opinion cautioned that, in the absence of a specific con-
gressional request for documents, it could not advise whether a partic-
ular document should be withheld.*®

In 1993, former Attorney General Benjamin Civiletti used the oc-
casion of an address to the Heritage Foundation to elaborate on the
traditional position of the DOJ.50 This speech cited a House investiga-
tion of the DOJ’s Environmental Crimes Unit in launching a sharp
attack both on congressional inquiries into criminal investigative files
and on the DOJ’s recent decision to make line attorneys available for
congressional questioning in connection with the House’s investiga-
tion of the DOJ’s prosecution of environmental crimes.5! Attorney
General Civiletti argued that the Constitution requires the executive
branch to make the decision on whom to prosecute and does not per-
mit Congress to usurp that role.52 Anyone targeted for investigation
has the opportunity not only to defend himself in court, but also to
persuade the prosecutor not to bring a case before an indictment is
brought. That right, according to Civiletti, could be overwhelmed by
congressional demands for prosecution in the individual’s case.??

46 Id. at 92.

47 See 13 Op. Off. Legal Counsel 77 (1989).

48 Id. at 83.

49 Id.

50 See Benjamin R. Civiletti, Justice Unbalanced: Congress and Prosecutorial Dis-
cretion, Address Before the Heritage Foundation (Aug. 19, 1993) (The Heritage
Found., The Heritage Lectures No. 472, 1993).

51  SeeJerry Seper, Hill Probe of Justice Lawyers Hampers Agency, Civiletti Says, WASH.
TmMEs, Sept. 1, 1993, at A4.

52  See Civiletti, supra note 50, at 3.

53 See id. at 5.
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Thus, congressional involvement threatens not only the separation of
powers, but individual liberty as well.5+

Civiletti’s speech received wide attention in the media, and it
struck a nerve in Congress as well.55 The House Subcommittee on
Oversight and Investigations of the Committee on Energy and Com-
merce commissioned a Congressional Research Service study to re-
spond to Attorney General Civiletti’s views.5¢ This study, and the
historical precedents it discussed, are reviewed in the following
section.

2. Congress’s Position on Disclosure of Information from Open
Criminal Investigative Files

At various times, congressional committees have taken the posi-
tion that Congress has the right to obtain any documents from the
DOJ, even if those documents are contained in open criminal investi-
gation files. These assertions of authority have been supported by a
research memorandum from the Congressional Research Service
(CRS) that has appeared in various forms over the last ten years. For
example, in a 1993 memorandum to the House Subcommittee on
Oversight and Investigations of the Committee on Energy and Com-
merce, the CRS responded to the Civiletti speech discussed earlier.5”
This memorandum took the position that

[n]umerous pertinent Supreme Court precedents in this area,
never mentioned by Mr. Civiletti, support a broad and encompass-
ing power in the Congress to engage in oversight and investigation
of the administration of executive agencies that would reach all
sources of information that would enable it to carry out its legisla-
tive function. In the absence of a countervailing constitutional priv-
ilege or a self-imposed statutory restriction upon its authority, the
Congress, and its committees, have plenary power to compel infor-
mation needed to discharge its legislative function from executive

54 The Framers linked the two principles together and believed that the separa-
tion of powers provided a solid bulwark against infringements on individual liberty.
See generally Rebecca L. Brown, Separated Powers and Ordered Liberty, 139 U. Pa. L. Rev.
1513 (1991).

55 See Editorial, General Dingell, WALL ST. J., Sept. 2, 1993, at Al12.

56 See Morton Rosenberg, Congressional Research Service, Legal and Historical
Substantiality of Former Attorney General Civiletti’s Views as to the Scope and Reach of Con-
gress’s Authority To Conduct Oversight in the Department of Justice, reprinted in EPA’s Crimi-
nal Enforcement Program: Hearing Before the Subcomm. on Oversight and Investigations of the
House Comm. on Energy and Commerce, 103d Cong. 12-41 (1993) [hereinafter 1993 CRS
Memorandum].

57 Seeid.
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agencies, private persons and organizations, and, within certain
constraints, the information so obtained may be made public.58

According to the CRS memorandum, there is

no court precedent that imposes a threshold burden on committees
to demonstrate “substantial reason to believe wrongdoing occurred”
before they may seek disclosure with respect to the conduct of spe-
cific open and closed criminal and civil cases. Indeed, the case law
is quite to the contrary. An inquiring committee need only show
that the information sought is within the broad subject matter of its
authorized jurisdiction, used in aid of a legitimate legislative func-
tion, and is pertinent to the area of concern.>®

In addition to citing Supreme Court precedent supporting the broad
investigative power of Congress, the CRS memorandum relied on “sig-
nificant historical precedent . . . for committees receiving documents
and testimony as to both open and closed cases as a result of accom-
modation, voluntary or otherwise.”®® In addition, the CRS memoran-
dum relied upon case law that upheld the power of Congress to
investigate matters that were the subject of pending litigation.®! Ac-
cording to the CRS memorandum, the potentially prejudicial effect
that congressional hearings may have on pending cases is an insuffi-
cient reason to deny Congress its power of investigation.52

Finally, the CRS memorandum rejected the view that “prosecu-
tion is an inherently Executive function” and that congressional access
to information related to the exercise of that function is thereby lim-
ited.6®> Relying on the Supreme Court’s decision in Morrison v. OI-
son,5* which sustained the constitutionality of the independent
counsel provisions of the Ethics in Government Act, the CRS memo-
randum argued that the exercise of prosecutorial discretion “is in no
way ‘central’ to the functioning of the executive branch.”®® This read-
ing of Morrison was supported, according to the CRS memorandum,
by the decisions upholding the qui tam provisions of the False Claims
Act, such as United States ex rel. Kelly v. Boeing Co.,% in which the court
rejected the defendant’s “assertion that all prosecutorial power of any

58 Id. at 2.

59 Id.

60 Id. at 6.

61 Id. at 6~7 (citing Sinclair v. United States, 279 U.S. 263, 294 (1929); Delaney v.
United States, 199 F.2d 107, 114 (Ist Cir. 1952)).

62 1993 CRS Memorandum, supra note 56, at 9.

63 Id.

64 487 U.S. 654 (1988).

65 1993 CRS Memorandum, supra note 56, at 9.

66 9 F.3d 743 (9th Cir. 1993).
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kind belongs to the executive branch.”$? Thus, the memorandum
concluded that “in the face of legitimate committee oversight there
can be no credible claim of encroachment or aggrandizement by the
legislature of essential Executive powers.”®® As a consequence, the ap-
propriate judicial test is one that determines whether the challenged
legislative action “prevents the executive branch from accomplishing
its assigned functions” and, if so, “whether that impact is justified by
an overriding need to promote objectives within the congressional au-
thority of Congress.”®® Using this test, the CRS memorandum
concluded:

Congressional oversight and access to documents in testimony, un-
like the action of a court, cannot stop a prosecution or set limits on
the management of a particular case. Access to information by itself
does not disturb the authority and discretion of the Executive
branch to decide whether to prosecute a case. The assertion of
prosecutorial discretion in the face of a Congressional demand for
information would seem to be akin to the ‘generalized’ claim of
confidentiality made in the Watergate executive privilege cases.
That general claim—lacking in specific demonstration of disruption
of Executive functions—was held to be overcome by the more fo-
cused demonstration of need for information by a coordinate
branch of government.”®

As a result, the memorandum determined, “the fact that information
is sought on the Executive’s enforcement of criminal laws would not
in itself seem to preclude congressional inquiry.””!

The CRS position was amplified and placed in the context of all
legislative oversight in a 1995 CRS Report for Congress.”? This report
echoes the arguments made in the 1993 CRS memorandum. In par-
ticular, the report noted that, in Morrison v. Olson,”® the Court “took
the occasion to reiterate the fundamental nature of Congress’s over-
sight function (receiving reports or other information and oversight
of the independent counsel’s activities. . . [are] functions that we have
recognized as generally incidental to the legislative function of con-

67 Id. at 758.

68 1993 CRS Memorandum, supra note 56, at 10.

69 Id. at 11 (citing Mistretta v. United States, 488 U.S. 361, 382 (1989)).

70 Id.

71 Id.

72 See MORTON ROSENBERG, CONGRESSIONAL RESEARCH SERVICE, INVESTIGATIVE
OVERSIGHT: AN INTRODUCTION TO THE LAw, PRACTICE AND PROCEDURE OF CONGRES-
SIONAL INQUIRY (1995) [hereinafter 1995 CRS RePoORT]; see also 1993 CRS Memoran-
dum, supra note 52, at 12—41 (1993).

73 487 U.S. 654 (1988).
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gress, citing McGrain v. Daugherty.)””* This report again focused on
the Boeing case, in which the Ninth Circuit upheld the qui tam provi-
sions of the False Claims Act.”? The 1995 CRS Report emphasized
that congressional oversight

does not and cannot dictate prosecutorial policy or decisions in par-
ticular cases. Congress may enact statutes that influence
prosecutorial policy and information relating to enforcement of the
laws which seem necessary to perform that legislative function.
Thus, under the standard enunciated in Morrison v. Olson and Nixon
v. Administrator of General Services, the fact that information is sought
on the executive’s enforcement of criminal laws would not in itself
seem to preclude congressional inquiry.”6

II. Tuae HisTorRY OF CONGRESSIONAL DEMANDS FOR INFORMATION
FroM OpPEN CRIMINAL INVESTIGATION FILES

Given the significance that both Congress and the DOJ place on
the history of congressional oversight of open criminal investigations,
it is important to review the specific incidents cited by the CRS memo-
randa and congressional committee reports as precedents for the type
of disclosure demanded in the campaign finance investigation. A
number of factors are significant in analyzing the precedential effect
of these congressional investigations. First, it is important to distin-
guish between investigations of DOJ misconduct and investigations of
departmental inaction or failure to prosecute. The former types of
investigations present many fewer risks to individual rights and may
indeed serve to protect individual rights. The latter, for reasons set
forth more fully below, create the risk of politically influenced
prosecutorial action, which may interfere with individual rights.

Second, one must distinguish between civil and criminal investi-
gations. Although there is a potential for improper congressional in-
fluence over both, the concerns are greater in the context of criminal
investigations, which can involve much greater intrusions on individ-
ual rights. Third, it is important to determine the stage of an investi-
gation at the time Congress seeks information. Here, it is not only
important to distinguish between open and closed investigations, but
also between investigations in which the DOJ has already secured in-
dictments and investigations that are still in the preliminary pre-in-
dictment phase. In the former, the DOJ has already decided to
proceed against particular individuals, and the danger of a congres-

74 1995 CRS REPORT, supra note 72, at 27.
75  See United States ex rel. Kelly v. Boeing Co., 9 F.3d 743 (9th Cir. 1993).
76 1995 CRS RePORT, supra note 72, at 29.
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sional investigation relates principally to disclosure of a roadmap to
the prosecution’s case. In the latter, these concerns are compounded
by the much weightier concern that Congress might influence the
DOJ to bring a case that it might not otherwise have decided to prose-
cute.’”” The examples cited by the CRS will be examined with these
principles in mind.

A. The Palmer Raids

In 1920 and 1921, House and Senate committees investigated the
so-called “Palmer Raids.” These hearings concerned actions directed
by Attorney General A. Mitchell Palmer that resulted in the arrest and
deportation of thousands of suspected Communists and others who
allegedly advocated the overthrow of the United States government.”®
During these hearings, Attorney General Palmer, accompanied by his
special assistant, J. Edgar Hoover, testified concerning the details of a
number of deportation cases. A number of confidential documents
were produced to the committees, but the only open cases cited by the
CRS were cases in which trials had already been completed and were
pending on appeal.”? The DOJ did not produce any documents from
cases that were under active investigation.*

B. Teapot Dome

One of the most extensive congressional investigations of the
DOJ took place in the wake of the Teapot Dome scandal.8® While the
Senate Committee on Public Lands and Surveys investigated the brib-
ery and kickback allegations concerning the leasing of naval oil
reserves (which formed the heart of the scandal), a Senate select com-
mittee was established to investigate “charges of misfeasance and non-
feasance in the Department of Justice.”®! This investigation gave rise
to two important Supreme Court cases, including McGrain v. Daugh-
erty,52 which established the constitutional authority of Congress to

77  See infra text accompanying notes 348-51.

78  See Charges of lllegal Practices in the Department of Justice: Hearings Before a Subcomm.
of the Senate Comm. on the Judiciary, 66th Cong. (1921); Attorney General A. Mitchell
Palmer on Charges Made Against Department of Justice by Louis F. Post and Others: Hearings
Before the House Comm. on Rules, 66th Cong. (1920).

79  See 1995 CRS REPORT, supra note 72, at 24.

80  See Investigations of Hon. Harry M. Daugherty, Formerly Attorney General of the United
States: Hearings Before the Senate Select Comm. on Investigation of the Attorney Gen., 68th
Cong. (1924) [hereinafter Daugherty Hearings].

81 McGrain v. Daugherty, 273 U.S. 135, 151 (1927).

82 Id
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compel testimony.®2 The McGrain case involved a subpoena for the
testimony of the former Attorney General’s brother, but the Senate
also sought testimony and information from the DOJ.

Although Attorney General Harry M. Daugherty was uncoopera-
tive in responding to the Senate committee’s inquiries,* his succes-
sor, Harlan Fisk Stone, was much more forthcoming. Indeed,
portions of the hearing transcript would certainly come as a shock to
those familiar with recent contentious disputes between the executive
and legislative branches. For example, when A.T. Seymour, the assis-
tant to the new Attorney General, appeared before the committee at
the Attorney General’s request, the committee chair, Senator Burton
K. Wheeler, appeared uncertain about the purpose of the testimony
or even what kind of information Mr. Seymour might provide the
committee. Instead, Seymour took the initiative to volunteer informa-
tion concerning matters as to which he had personal knowledge.83
This remarkable exchange certainly suggests that Attorney General
Stone sought to accommodate the investigating committee’s need for
information in order to reestablish the credibility of the DOJ.

The records of the hearing do not, however, clearly indicate that
the DOJ provided much information from open criminal investigative

83  See id.; see also Sinclair v. United States, 279 U.S. 263 (1929) (holding that the
pendency of lawsuit against a congressional witness provides no defense to contempt
citation for failure to testify in response to congressional subpoena).

84  Daugherty Hearings, supra note 80, at 1078-79.

85 The exchange began this way:

Senator Wheeler. I do not know just what your idea about the matter is, Mr.
Seymour, but Mr. Stone has asked that you be called. I do not know what
particular cases you want to tell us about.
Mr. Seymour. Well, I have been in office since the 10th day of November,
1922, and Mr. Stone wrote a letter which he showed to me, asking the com-
mittee to hear statements about things with which I had personal contact.
Senator Wheeler. Yes; about specific cases?
Mr. Seymour. Yes; and I will be glad to go over those in any order that the
committee may see fit to direct, or I will do it—
Senator Wheeler. (Interposing). As I understand it, Mr. Seymour, the only
things that we are interested in going into are the things which have been
brought out here in the testimony. Now, I have not any particular case in
mind that I want to go into.
Mr. Seymour. I see.
Senator Wheeler. Unless it is something that you, yourself, have, or that the
Department wants to have you testify to.
Mr. Seymour. Well, there have been—
Senator Wheeler. (Interposing). 1 am not familiar with which cases you
want to go into.

Id. at 3099.



2002] OPEN CRIMINAL INVESTIGATIONS 1391

files. Although Senate committee chairman Smith Brookhard stated
that Attorney General Stone “is furnishing us with all the files we want,
whereas the former Attorney General, Mr. Daugherty, refused nearly
all that we asked,”35 these files appear to have come from closed cases
or, in some instances, cases that were on appeal. The only apparent
exception involved the testimony of an accountant from the DOJ who
had been involved in an investigation of fraudulent property sales by
the Alien Property Custodian’s Office. These reports set forth factual
findings from the investigation and also included some recommenda-
tions for further action.8? Although these files had not been formally
closed by the DOJ, it appears from the context that the investigations
were moribund.88 Moreover, this information seems clearly not to
have been as sensitive as the case analyses and recommendations of
prosecutors.

C. Investigations of the Department of Justice During the 1950s—1990s

The CRS report also discusses the investigation of a special House
subcommittee that was created to investigate possible abuses within
the DOJ in the 1950s. This committee looked into several investiga-
tions by the DOJ, each of which will be considered separately below.8°

1. Grand Jury Curbing

One of the areas considered by the subcommittee was a charge
that the DOJ had improperly restrained a grand jury inquiry in St.
Louis concerning the failure to enforce federal tax fraud laws. It is
clear from the record of this hearing that the committee received nu-
merous documents concerning the deliberative process within the
DOJ, including transcripts of telephone conversations among DOJ at-
torneys about the grand jury investigation,®® and testimony from cur-
rent and former DOJ attorneys.®!

86 Id. at 2389.

87 Id. at 1495-547.

88 The same is true for information concerning a similar inquiry into the disap-
pearance of large amounts of liquor under the Department’s control during the Har-
ding administration. Id. at 1790.

89  See Investigations of the Department of Justice: Hearings Before the Special Subcomm. To
Investigate the Dep’t of Justice of the House Comm. on the Judiciary, 82d Cong. (1952), 83d
Cong. (1953) [hereinafter DOJ Investigation Hearings]. This subcommittee reported its
conclusions in a report titled INVESTIGATION OF THE DEPARTMENT OF JUSTICE, H.R. ReP.
No. 83-1079 (1953) [hereinafter H.R. Rep. No. 83-1079].

90 DOJ Investigation Hearings, 83d Cong., supra note 89, at 759 66.

91 Id. at 808-94, 1064-117, 1256-318.
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The subcommittee also investigated similar allegations that the
DOJ had interfered with another grand jury investigation of Commu-
nist infiltration of the United Nations. This investigation included tes-
timony from several grand jurors and DOJ attorneys.®> The chief
counsel of the committee expressly disclaimed any effort to reveal the
actual testimony of witnesses appearing before the grand jury and
stated that the committee was “seeking information solely relating to
attempts to delay or otherwise influence the grand jurors’ delibera-
tions.”¥3 Neither of these investigations, however, involved the disclo-
sure of information from an open criminal investigation file.

2. Prosecution of Routine Cases

The CRS memorandum also discusses the subcommittee’s investi-
gation of possible corruption in the DOJ’s Tax Division. As was true
during Teapot Dome, the resignation of an Attorney General, in part
due to the allegations of corruption, resulted in increased coopera-
tion by the new Attorney General with the committee’s investigation.9*
The information provided by the DOJ, however, seems to have been
related solely to closed cases. For example, the subcommittee investi-
gated charges that the DOJ was dilatory in its handling of routine
cases by reviewing the files of closed cases to determine whether DOJ
attorneys had acted expeditiously in prosecuting the cases.®> Al-
though the subcommittee was given access to some FBI communica-
tions relating to the processing of cases, the committee agreed not to
seek confidential FBI reports.®¢

3. New York City Police Brutality

During the 83rd Congress the subcommittee investigated allega-
tions that the DOJ’s Criminal Division had reached an agreement with
the New York City Police Department not to prosecute cases of police
brutality that might have violated federal civil rights statutes.%? The
subcommittee obtained testimony from a number of DOJ employees
including the former Attorney General, current and former assistant
attorney generals, and other DOJ attorneys and FBI agents.?® The
DQOJ produced some deliberative memoranda and correspondence re-

92 Id. at 1653-812.

93 Id. at 1579~80.

94  See H.R. Rep. No. 83-1079, supra note 89, at 69.

95  See DOJ Investigation Hearings, 83d Cong., supra note 89, at 895-964.
96 Id. at 897.

97  See 1993 CRS Memorandum, supra note 56, at 28.

98 DOJ Investigation Hearings, 83d Cong., supra note 89, at 252-94.
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lating to its investigations,®® but the material, and the committee’s
questions, focused principally upon the nature of the alleged agree-
ment rather than the merits of specific cases. None of the informa-
tion came from open criminal investigative files.

4. Investigations of Consent Decree Program

The CRS report also cites an investigation by the House Judiciary
Committee’s Antitrust Subcommittee during 1957 and 1958 concern-
ing consent decrees negotiated by the Antitrust Division, particularly
those with the oil pipeline industry and American Telephone & Tele-
graph Co. (AT&T).190 Although the DOJ did allow two Antitrust Divi-
sion attorneys to testify concerning their reasons for dissenting from
the DOJ’s decision to enter a consent decree with AT&T,10! the DOJ
resisted disclosing information from its files in the case. Indeed, the
committee’s report complained that the “extent to which the Depart-
ment of Justice went to withhold information from the committee in
this investigation is unparalleled in the committee’s experience.”102
Deputy Attorney General William P. Rogers justified the DOJ’s deci-
sion to withhold the documents on two grounds. First, he argued that
disclosure of the files “would violate the confidential nature of settle-
ment negotiations and, in the process, discourage defendants, present
and future, from entering into such negotiations.”13 Second, Rogers
argued that if the DOJ disclosed memoranda and recommendations
prepared by Antitrust Division attorneys, the “essential process of full
and flexible exchange might be seriously endangered were staff mem-
bers hampered by the knowledge they might at some later date be
forced to explain before Congress intermediate positions taken.”104
Thus, not only did the DOJ refuse to disclose any information from
open investigative files, it also objected to disclosure of deliberative
material from a closed case.

99 Id. at 62-63, 233-34, 239-41, 258-59, 262, 269-73.

100  See Consent Decree Program of the Department of Justice: Hearings Before the Antitrust
Subcomm. of the House Comm. on the Judiciary, 85th Cong. (1957-1958) [hereinafter Con-
sent Decree Hearings); STAFF oF HOUSE COMM. ON THE JUDICIARY, 86th CONG., REPORT OF
THE ANTITRUST SUBCOMMITTEE (SUBCOMMITTEE 5) ON CONSENT DECREE PROGRAM OF
THE DEPARTMENT OF JUsTICE (Comm. Print 1959) [hereinafter ConseNT DECREE Re-
PORT]; 1993 CRS Memorandum, supra note 56, at 29.

101 Consent Decree Hearings, supra note 100, at 3711-44.

102 ConsenT DECREE REPORT, supra note 100, at xiii.

103  Consent Decree Hearings, supra note 100, at 1674-75.

104 Id. at 1675.
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5. COINTELPRO and Related Investigations of FBI-DO]J
Misconduct

The CRS report cites several investigations by Senate and House
committees between 1974 and 1978 concerning domestic intelligence
operations of the FBI and other parts of the DO]J.195 These investiga-
tions included testimony from some current and former officials of
the FBI and DOJ, including Attorney General Edward Levi and FBI
Director Clarence Kelly. In addition, the Chair of the Judiciary Com-
mittee requested the General Accounting Office (GAO) to review FBI
counterintelligence operations.’® In response to a request from the
GAO, the FBI prepared summaries of information contained in the
files from selected closed cases.’®” The summaries described the in-
formation that led to the opening of the investigation, how informa-
tion was collected, instructions received from FBI headquarters, and a
summary of the documents in the file.1%® In addition, the GAO inter-
viewed some of the FBI agents involved in the cases as well as the
agents who prepared the summaries.1% In a later review of additional
cases, the GAO obtained FBI case summaries of further cases, as well
as copies of some documents with the names of informers and other
sensitive data redacted.!’® None of this information, however, came
from open investigative files. Moreover, the purpose of the investiga-
tion was not to probe the failure of the DOJ to prosecute particular
cases, but rather to investigate potentially abusive investigative tech-
niques that violated the individual rights of citizens.

6. White Collar Crime in the Oil Industry

The 1993 CRS memorandum describes 1979 Joint Hearings by
the Subcommittee on Energy and Power of the House Committee on
Interstate and Foreign Commerce and the Subcommittee on Crime of
the House Judiciary Committee. These hearings examined allegations
of fraudulent pricing in the oil industry and the alleged failure of the
Departments of Energy and Justice to investigate and prosecute possi-

105 See 1993 CRS Memorandum, supra note 56, at 30; see also FBI Oversight: Hearings
Before the Subcomm. on Civil and Constitutional Rights of the House Comm. on the Judiciary,
94th Cong. (1975-1976), 95th Cong. (1978) [hereinafter House FBI Hearings]; Intelli-
gence Activities: Hearings on S. Res. 21 Before the Senate Select Comm. To Study Governmental
Operations with Respect to Intelligence Activities, 94th Cong. (1975) [hereinafter Senate
Intelligence Hearings]; S. REp. No. 94-755 (1976).

106  See House FBI Hearings, 94th Cong., supra note 105, at 1-2.

107 Id. at 4.

108 Id. at 3-4.

109 Id.

110 House FBI Hearings, 95th Cong., supra note 105, at 103.
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ble criminal offenses.!’! During these hearings, the joint committees
received testimony in closed hearings concerning open cases in which
the DOJ had obtained indictments and was preparing for trial. In ad-
dition, the DOJ provided documents, and a staff attorney testified in
open session concerning a final decision not to proceed with a partic-
ular case.!!? It seems clear, however, that the DOJ did not provide any
information from open criminal investigative files for which there had
not yet been a decision to seek an indictment. In addition, the hear-
ing records suggest that the committees and the DOJ reached an ac-
commodation that provided the committees with information while
insuring that the DOJ’s prosecutions would not be disrupted. The
Chair of the Subcommittee on Energy and Power acknowledged the
potential problems:

‘We know indictments are outstanding. We do not wish to interfere
with the rights of any parties to a fair trial. To this end we have
scrupulously avoided any actions that might have affected the in-
dictment of any party. In these hearings, we will restrict our ques-
tions to the process in the general schemes to defraud and the
failure of the Government to pursue these cases. Evidence and
comments on specific cases must be left to the prosecutors in the
cases they bring to trial.113

A deputy assistant attorney general for the Criminal Division also
acknowledged the accommodation:

I would like to commend Chairman Conyers, Chairman Dingell,
and all the members of the committee and staff for the sensitivity
which they have shown during the course of these hearings to the
fact that we have ongoing criminal investigations and proceedings,
and the appropriate handling of the question in order not to inter-
fere with those investigations and criminal trials.11%

Thus, although the DOJ disclosed significant information from
open files, none of this information related to pre-indictment matters,
and the congressional committees strictly limited the disclosure of in-
formation that might have provided a roadmap to the DOJ’s theories
in individual prosecutions.

111 See White Collar Crime in the Oil Industry: Joint Hearings Before the Subcomm. on
Energy and Power of the House Comm. on Interstate and Foreign Commerce and the Subcomm.
on Crime of the House Comm. on the Judiciary, 96th Cong. (1979) [hereinafter White Collar
Crime Hearings).

112 Id. at 156-57.

113 Id. at 2.

114 Id at 134.
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7. The Billy Carter-Libya Investigation

In 1980, a special subcommittee of the Senate Judiciary Commit-
tee investigated the activities on behalf of the Libyan government of
President James E. Carter’s brother, Billy.1'® Part of these oversight
hearings focused on the DOJ’s investigation of Billy Carter and
whether Attorney General Benjamin Civiletti had improperly withheld
certain intelligence information from the Criminal Division attorneys
investigating the matter. In the course of these hearings, Attorney
General Civiletti, Assistant Attorney General Philip Heymann, and
three of Heymann’s assistants testified before the committee concern-
ing general DOJ procedures, the general scope of the Billy Carter in-
vestigation, and the DOJ’s decision to bring a civil rather than a
criminal action against Carter.!'® The DOJ also produced certain doc-
uments from the Billy Carter file, including some memoranda written
by prosecutors, handwritten notes of the attorney in charge of the For-
eign Agents and Registration section of the Criminal Division, and sev-
eral FBI investigative reports.!’? Although certain deliberative, pre-
decisional material was disclosed to the congressional committee, it is
clear that, by the time the committee received the information, the
case had been concluded.

8. The ABSCAM Investigation

In 1982, a Senate select committee investigated the undercover
law enforcement actions of the DOJ in connection with a bribery sting
operation that resulted in the convictions of one senator, six members
of the House of Representatives, and a number of local officials.!!®
FBI Director William Webster and other representatives from the DO]J
testified about the DOJ’s policies and practices concerning under-
cover operations as well as some of the specifics relating to ABSCAM

115 See Inquiry into the Matter of Billy Carter and Libya: Hearings Before the Subcomm. To
Investigate the Activities of Individuals Representing the Interests of Foreign Gov’ts of the Senate
Comm. on the Judiciary, 96th Cong. (1980) [hereinafter Billy Carter Hearings]; SuBcoMM.
To INVESTIGATE INDIVIDUALS REPRESENTING THE INTERESTS OF FOREIGN GoV’Ts, COMM.
ON 1HE JUDICIARY, INQUIRY INTO THE MATTER OF BILLY CARTER AND LiBva, S. Rep. No.
96-1015 (1980) [hereinafter S. Rrp. No. 96-1015].

116 See Billy Carler Hearings, supra note 115, at 116-30, 683-1153.

117 Id. at 755-978.

118  See Law Enforcement Undercover Activities: Hearings Before the Senate Select Comm. To
Study Law Enforcement Undercover Activities of Components of the Dep’t of Justice, 97th Cong.
(1982) [hereinafter ABSCAM Hearings]; SENATE SELECT ComM. To STUDY UNDERCOVER
AcriviTies OF THE DEP’T oF JusTICE, FiNAL RePORT, S. REP. No. 97-682 (1982) [herein-
after S. Rep. No. 97-682].



2002] OPEN CRIMINAL INVESTIGATIONS 1397

and several other undercover operations.!!® In addition, several
members of the DOJ’s Brooklyn Organized Crime Strike Force ‘testi-
fied or participated in interviews with committee staff.’2® The DQOJ
acknowledged that its policy was not to permit line attorneys to testify
“because it tends to inhibit prosecutors from proceeding through
their normal tasks free from the fear that they may be second-guessed,
with the benefit of hindsight, long after they take actions and make
difficult judgements [sic] in the course of their duties.”'2! Neverthe-
less, the DOJ permitted the testimony in this instance “because of
their value to you [i.e., Congress] as fact witnesses and because you
have assured us that they will be asked to testify solely as to matters of
fact within their personal knowledge and not conclusions or matters
of policy.”’22 The committee and the DOJ entered into a detailed
access agreement that permitted the committee to review certain AB-
SCAM-related documents and prosecutorial memoranda but allowed
the DOJ to withhold from the committee documents that might com-
promise on-going investigations or reveal confidential sources of in-
formation or investigative techniques.'?® In addition, the committee
undertook a “pledge of confidentiality” under which it was permitted
to utilize information obtained from sensitive documents but was pro-
hibited from identifying the particular documents from which it ob-
tained the information.!?* The agreement also required that sensitive
documents be kept in a secure room with access limited to the com-
mittee’s members, its two counselors, and certain designated docu-
ment custodians.12®

The Senate’s ABSCAM investigation, while extensive and thor-
ough, intruded minimally on the DOJ’s prosecutorial discretion.
First, the Senate committee obtained no information from open crim-
inal investigation files. Second, the subject of the investigation was
alleged prosecutorial misconduct in creating sting operations to iden-
tify corrupt members of Congress. The Senate committee did not in-
vestigate alleged prosecutorial inaction. Third, to the extent that the
Senate committee sought sensitive DOJ information that might reveal
departmental deliberations or confidential sources and methods, the
committee and the DOJ engaged in an elaborate accommodation pro-

119 See ABSCAM Hearings, supra note 118, at 10-85, 153-226, 255-559, 895-924,
1031-70.

120 See S. Rep. No. 97-682, supra note 118, at 8-10.

121 Id. at 486.

122 Id.

123  See id. at 472-84.

124 Id. at 478.

125 Id. at 472-84.
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cess to permit some committee access while maintaining the confiden-
tiality of important departmental secrets.

9. The EPA Investigation and Its Aftermath

In 1982, the Subcommittee on Oversight and Investigations of
the House Committee on Public Works and Transportation requested
that the Environmental Protection Agency (EPA) produce thousands
of documents concerning EPA enforcement of the Superfund Act.126
The Subcommittee on Oversight and Investigations of the House En-
ergy and Commerce Committee pursued a parallel demand for simi-
Jar documents.!?? The EPA and the DOJ resisted disclosure of the
documents on the ground that they were from open civil investigative
files in matters enforced by the EPA and the DOJ’s Lands Division.!28
After negotiations to reach an accommodation broke down, the
House committee subpoenaed the documents from EPA Administra-
tor Anne Gorsuch.'?® Based upon advice and recommendations from
the DOJ and OLC, President Ronald Reagan directed EPA Adminis-
trator Gorsuch to withhold, under a claim of executive privilege, sixty-
four documents from open enforcement files on the ground that
their disclosure might adversely affect pending investigations and
open enforcement proceedings.!*® The President’s assertion of exec-
utive privilege applied to the subpoenas issued by both the Public
Works Subcommittee and the Energy and Commerce Subcommittee.
After the assertion of privilege, the Public Works Committee recom-
mended, and the full House approved, a contempt of Congress reso-
lution against Administrator Gorsuch.!¥! The Speaker of the House
later certified the contempt citation to the U.S. Attorney for the Dis-
trict of Columbia for prosecution under the criminal contempt of
Congress statute.!32 This contempt citation was the first ever issued

126 See Comm. oN Pus. WORKS AND TraNsP., CONTEMPT OF CONGRESs, H.R. Rep. No.
97-968, at 36 (1982).

127 SuscoMm. ON OVERSIGHT AND INVESTIGATIONS, House ComM. ON ENERGY AND
CoMMERCE, 98TH CONG., INVESTIGATION OF THE ENVIRONMENTAL PROTECTION AGENCY
1 (Comm. Print 1984).

128  See Mark J. Rozell, Executive Privilege and the Modern Presidents: In Nixon'’s Shadow,
83 Minn. L. Rev. 1069, 1097 (1999).

129 See H.R. Rep. No. 97968, at 4.

130 Id

131 Ultimately, the Energy and Commerce Subcommittee approved a contempt of
Congress resolution against Administrator Gorsuch, but this resolution reached
neither the full committee nor the floor of the House of Representatives.

132  See Comm. on Pus. WORKS AND TRANSP., RELATING TO THE CONTEMPT CITATION
ofF ANNE M. (GorsucH) Burrorp, H.R. Rep. No. 98-323, at 9-10 (1983); Peterson,
supra note 22, at 571-74.
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against an executive branch official for asserting a presidential claim
of privilege.133

After the House adopted the contempt citation against Adminis-
trator Gorsuch, the DOJ filed a civil suit in the United States District
Court for the District of Columbia to obtain a ruling that the Adminis-
trator’s noncompliance with the subpoena was lawful because of the
President’s claim of executive privilege.!®* The trial court, however,
granted the House’s motion to dismiss on the ground that, in the ex-
ercise of the court’s equitable discretion, it should not accept jurisdic-
tion over the lawsuit. The court ruled:

When coristitutional disputes arise concerning the respective pow-
ers of the Legislative and Executive Branches, judicial intervention
should be delayed until all possibilities for setlement have been ex-
hausted . . . The difficulties apparent in prosecuting [the
a]dministrator . . . for contempt of Congress should encourage the
two branches to settle their differences without further judicial
involvement.}3% ’

After the dismissal of the DOJ’s lawsuit, the House committee
and the DOJ renewed discussions concerning the disclosure of the
EPA documents. Ultimately, the parties reached an agreement that
permitted congressional access to the documents, and the House
agreed to a resolution to withdraw the contempt citation against the
Administrator.136 The House withdrew the contempt resolution, not-
withstanding the uncertainty over whether the 98th Congress could
withdraw a contempt citation voted upon during the 97th Congress
and, more generally, whether it is ever possible to withdraw a con-
tempt of Congress citation. Unlike civil contempt, which is cured
when the subpoenaed documents are produced, criminal contempt
may not be cured by the subsequent production of subpoenaed
materials.!37

The agreement on the contempt citation did not, however, end
the controversy. In 1983, the House Judiciary Committee began to
investigate the circumstances surrounding the assertion of privilege
by Administrator Gorsuch.'®® Judiciary Committee staff reviewed

133  SeePeterson, supranote 22, at 568-74 (indicating that the Gorsuch dispute was
the first exertion of this sort of congressional power).

134 See United States v. House of Representatives, 556 F. Supp. 150 (D.D.C. 1983).

135 Id. at 152-53.

136 See H.R. Res. 180, 98th Cong. (1983).

137  See United States v. Brewster, 154 F. Supp. 126, 136 (D.D.C. 1957), rev’d on other
grounds, 2565 F.2d 899 (D.C. Cir.), cert. denied, 358 U.S. 842 (1958).

138 See House CoMM. ON THE JUDICIARY, INVESTIGATION OF THE ROLE OF THE DE-
PARTMENT OF JUSTICE IN THE WITHHOLDING OF ENVIRONMENTAL PROTECTION AGENCY
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thousands of documents from the Land and Natural Resources Divi-
sion, the Civil Division, the OLC, the Office of Legislative Affairs, the
Office of Public Affairs, and the offices of the Attorney General, Dep-
uty Attorney General, and Solicitor General.13® After a long series of
disputes about disclosure of documents reviewed by committee staff,
the DOJ eventually produced all of the documents requested by the
committee.!4? In addition, the committee staff interviewed twenty-six
current and former department employees, including four assistant
attorney generals.!#! As a result of this investigation, the committee
requested that the DOJ initiate an independent counsel proceeding
against three of the senior department officials who participated in
the EPA matter.'#2 After a preliminary investigation, the Attorney
General referred only the former Assistant Attorney General for the
OLC to the special judicial panel for investigation by an independent
counsel.'¥® This independent counsel investigation culminated in the
Supreme Court’s decision upholding the constitutionality of the inde-
pendent counsel provisions of the Ethics in Government Act.144
Although this investigation was one of the most sweeping and in-
trusive congressional investigations of the DQOJ ever conducted by a
congressional committee, the only part of the investigation that in-
volved criminal investigative files was a committee request for docu-
ments concerning the criminal investigation of former EPA Assistant
Administrator Rita Lavelle. The committee did not seek this informa-
tion in order to second-guess the prosecution, but rather to discover if
the DOJ had planned to institute the investigation in order to obstruct
the committee’s inquiry.’#®* The DOJ initially objected to producing
any of these documents “consistent with the longstanding practice of
the Department” not to provide “access to active criminal files.”146
The committee chair responded that it was improper for the DOJ to
withhold the documents without asserting a claim of executive privi-

DocuMeNTs FROM CONGRESs IN 1982-83, H.R. Rep. No. 99435 (1985) [hereinafter
H.R. Rep. No. 99-435].

139 Id. at 807-3120.

140 Id. at 655, 660.

141 Id. at 3123-25,

142  See Morrison v. Olson, 487 U.S. 654, 666 (1988).

143  See Alison Frankel, Ted Olson’s Five Years in Purgatory, AM. Law., Dec. 1988, at
68. Independent Counsel Alexia Morrison, after a two-and halfyear investigation,
decided not to indict the former assistant attorney general. Id. at 70.

144  See Morrison v. Olson, 487 U.S. 654 (1988).

145 See H.R. Rep. No. 99435, supra note 138, at 3104-07.

146 Letter from D. Lowell Jensen, Associate Attorney General, to Peter W. Rodino,
Jr., Chairman of the House Committee on the Judiciary (Oct. 30, 1984), reprinted in
H.R. Rep. No. 99435, supra note 138, at 3074, 3076.
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lege and that “in this case, of course, no claim of executive privilege
could lie because of the interest of the committee in determining
whether the documents contained evidence of misconduct by execu-
tive branch officials.”’4? Ultimately, the committee narrowed the fo-
cus of its request to “predicate” documents relating to the decision to
begin an investigation, rather than to any documents produced after
the investigation had begun, and the DOJ produced those
documents.14®

This complex and protracted dispute ultimately produced little
significant precedent for the issue at hand. The documents produced
in the original EPA investigation related to civil, rather than criminal,
investigations, and the EPA produced the documents in response to
specific allegations of improper conduct, rather than allegations of
prosecutorial inaction. The only documents produced from criminal
files—those relating to Rita Lavelle—were similarly produced in re-
sponse to specific allegations of departmental misconduct and were
limited to whether the DOJ had initiated the prosecution solely for
the purpose of frustrating the congressional investigation. As a result,
the lengthy investigations provide little precedent for congressional
investigation of prosecutorial inaction. Nor do they provide signifi-
cant precedent for congressional access to documents from open
criminal investigative files.

10. The Navy Shipbuilding Claims

A rare instance in which Congress actually subpoenaed docu-
ments from an open criminal investigative file is not listed by any of
the CRS memoranda. In 1984, the Subcommittee on Administrative
Practice and Procedure of the Senate Judiciary Committee issued a
subpoena to the Assistant Attorney General of the Criminal Division
to appear and produce documents relating to three investigations of
alleged false shipbuilding claims against the Navy.14® In response to
subpoenas from the Senate committee, the Criminal Division pro-
vided information from two of the three files from which documents
had been requested, with the exception of material that was prohib-
ited from release by Rule 6(e) of the Federal Rules of Criminal Proce-

147 Letter from Peter W. Rodino, Jr., Chairman of the House Committee on the
Judiciary, to William French Smith, Attorney General of the United States (Nov. 8,
1984), reprinted in H.R. ReP. No. 99435, supra note 138, at 3090, 3092.

148 Id. at 3106.

149  See Congressional Subpoenas of Department of Justice Investigative Files, 8 Op. Off.
Legal Counsel 252 (1984). .
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dure.15¢ With respect to the redacted grand jury material, the
assistant attorney general stated that he would seek a motion from the
court to permit disclosure of the Rule 6(e) materials.’! He declined
to release DOJ documents from the third investigation on the ground
that it was still pending before an active grand jury, but he offered to
make the documents available to the committee as soon as the case
had been closed.!52

On the day following the appearance by the Assistant Attorney
General, the Senate subcommittee issued a new subpoena to the At-
torney General to produce a long list of documents from the remain-
ing open criminal investigation file.15® In response to the subpoena,
an opinion by OLC reiterated the DOJ’s policy of not disclosing infor-
mation from open criminal investigative files.!5* The opinion con-
cluded that “the serious concerns for the integrity of the investigative
and prosecutive process that underlie the legal principles discussed
above have vivid application to the current matter.”'® The opinion
conceded, however, that there were exceptions to the general policy
against disclosing matters from open criminal investigative files. First,
the DOJ might release some material if it does “not implicate any of
the constitutional or pragmatic problems” discussed above.!5¢ Sec-
ond, it conceded that “privilege should not be invoked to conceal evi-
dence of wrongdoing or criminality on the part of executive
officers.”'57 Thus, the opinion recommended a document-by-docu-
ment review of the file to determine if any of the documents should
be disclosed to Congress.!?® Finally, the opinion concluded that, even
though documents not protected by Rule 6(e) could not be withheld
without a presidential assertion of privilege, the DOJ could withhold
the documents demanded by the subpoena “without the formal asser-
tion of a [privilege] claim on the basis that additional time is neces-
sary to determine whether a claim should be made.”!%® The opinion
reasoned that such an exception to the general rule governing asser-
tion of the privilege was necessary because

150 Fep. R. Crim. P. 6(e) (prohibiting disclosure of matters occurring before a
grand jury).

151 Id. at 256.

152 Id.

153 Id. at 257.

154 Id

155 Id. at 267.

156 Id.

157 Id.

158  See id. at 267-68.

159 Id. at 269.



2002] OPEN CRIMINAL INVESTIGATIONS 1403

inherent in the constitutional doctrine of executive privilege is the
right to have sufficient time to respond to review subpoenaed docu-
ments in order to determine whether an executive privilege claim
should be made. If the Executive Branch could be required to re-
spond to a subpoena (either judicial or congressional) without hav-
ing adequate opportunity to review the demanded documents and
determine whether a privilege claim would be necessary in order to
protect the constitutional prerogatives of the President, the Presi-
dent’s ability effectively to assert a claim of executive privilege would
be effectively nullified. . . . Thus . . . the right to withhold docu-
ments for a time sufficient to make a determination whether to as-
sert privilege is an element of executive privilege itself, and it is a
justifiable basis upon which to withhold documents.16°

There is no subsequent record of any further dispute about the
documents demanded in this matter. Justice Department officials
contacted about this question recalled that no documents from the
open file were produced.

11. The Iran-Contra Investigation

In January 1987, both the House and Senate created special com-
mittees to investigate the Iran-Contra scandal. In addition to investi-
gating the scandal itself, both committees looked into the “Meese
Inquiry,” the investigation led by Attorney General Edwin Meese that
allegedly tipped off the National Security Counsel staff to the sensitiv-
ity of this issue and permitted them to destroy a number of relevant
documents.161

Both Iran-Contra committees obtained DOJ documents concern-
ing this preliminary investigation and interviewed the DOJ employees
who participated in the investigation, including Attorney General
Meese. The Meese Inquiry, however, was not an active criminal inves-
tigation. Indeed, one of the most significant criticisms of the Meese
Inquiry was that it was conducted not by experienced Criminal Divi-
sion prosecutors but by high-level officials from other parts of the
DQJ, including the OLC. Thus, this part of the Iran-Contra investiga-
tion should be characterized not as a review of open criminal investi-
gation files, but rather as an investigation into alleged misconduct by
senjior department officials that permitted high-level officials in the
White House to destroy relevant documents and otherwise evade re-

160 Id.

161 See House SELEcT CoMmM. To INVESTIGATE COVERT ARMS, TRANSACTIONS WITH
IraN & SENATE CoMM. ON SECRET MILITARY ASSISTANCE TO IRAN AND THE NICARAGUAN
OPPOSITION, REPORT OF THE CONGRESSIONAL COMMITTEES INVESTIGATING THE IRAN
ConNTrA AFFAIR, H.R. Rep. No. 100433 (1987).
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sponsibility for their illegal activity. Moreover, the Meese investigation
itself was long over and could not be characterized as an open inquiry.

12. The Rocky Flats Environmental Crimes Plea Bargain

In June 1992, the Subcommittee on Investigations and Oversight
of the House Committee on Science, Space, and Technology began to
investigate a plea bargain entered into by the DOJ with Rockwell In-
ternational Corp., which had acted as the manager and operating con-
tractor at the Department of Energy’s Rocky Flats Nuclear Weapons
Facility.'52 The plea bargain was the result of a five-year investigation
of possible environmental crimes at the Rocky Flats facility. The inves-
tigating subcommittee decided to investigate the matter because of
concerns about “the size of the fine agreed to relative to the profits
made by the contractor and the damage caused by inappropriate ac-
tivities” and the failure to indict any individuals in the case.163

The subcommittee heard testimony from the U.S. Attorney for
the District of Colorado, an assistant U.S. attorney from Colorado, a
DQJ line attorney from Main Justice, and an FBI field agent.164 It also
received a number of FBI field investigative reports and interview sum-
maries that were not subject to Rule 6(e) of the Federal Rules of Crim-
inal Procedure.1%5 Initially, however, the witnesses under subpoena
refused, on the basis of written instructions from the acting head of
the Criminal Division, to answer questions concerning the internal de-
liberations in which decisions were reached about whom to prosecute
in the investigation.!®® In response to this refusal to provide informa-
tion, the subcommittee chair sent a letter to President George Bush
“requesting that he either personally assert executive privilege as the
basis for directing the witnesses to withhold the information or direct
DOJ to retract its instructions to the witnesses.”167

After the DOJ reiterated its position that disclosure would have
an adverse effect on departmental deliberations, the subcommittee
moved to hold the U.S. Attorney in contempt of Congress.168 Ulti-
mately, the DOJ and the subcommittee worked out an accommoda-

162  See Environmental Crimes at the Rocky Flats Nuclear Weapons Facility: Hearings Before
the Subcomm. on Investigations and Oversight of the House Comm. on Science, Space, and
Tech., 102d Cong. (1992) [hereinafter Rocky Flats Hearings]; see also Rozell, supra note
128, at 1112-15.

163  See 1993 CRS Memorandum, supra note 56, at 40.

164  Rocky Flats Hearings, supra note 162, vol. 1, at iii.

165  See id. vol. 1, at 389-1009, 1111-251.

166 Id. at 84.

167 1993 CRS Memorandum, supra note 56, at 41.

168 Id.
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tion under which DOJ employees agreed to testify concerning internal
deliberations with a promise of confidentiality from the committee.1%9
The DOJ testimony, however, related to closed investigations, and the
DOQJ did not disclose any documents from an open criminal case file.
Thus, this investigation provides no support for congressional access
to open files.

13. The Campaign Finance Investigation

The 1998 campaign finance investigation marked the first time
that Congress was able to obtain significant prosecutorial recommen-
dations in the midst of an active criminal investigation. Congress sub-
poenaed specific documents that set forth the facts uncovered in the
investigation in great detail and described possible theories of prose-
cution. Moreover, these documents were not the thoughts of a single
line attorney or investigator, but rather were authored by the Director
of the FBI, Louis J. Freeh, and the chief of the DOJ’s campaign fi-
nance task force. It is hard to imagine any more sensitive documents
in the context of a criminal investigation. Thus, it is hardly surprising
that the DOJ resisted disclosing the documents. Given the high politi-
cal stakes, it is similarly unsurprising that Chairman Dan Burton per-
sisted in his efforts to obtain the documents. In the process, the
combatants laid out their respective constitutional arguments con-
cerning Congress’s right to obtain the documents.

When the committee first requested the Freeh memorandum,
the Attorney General refused to produce the memorandum “based
principally on the longstanding Department policy on declining to
provide congressional committees with access to open law enforce-
ment files.”170 After the issuance of a subpoena for the Freeh memo-
randum, Attorney General Janet Reno and Director Freeh jointly
signed a letter declining to comply with the subpoena on the ground
that

[plublic and judicial confidence in the criminal justice process
would be undermined by congressional intrusion into an ongoing
criminal investigation. Access to the confidential details of an on-
going investigation would place Members of Congress in a position

169 See Mectings To Subpoena Appearance of Employees of the Department of Justice and the
FBI and To Subpoena Production of Documents from Rockwell International Corporation: Hear-
ings Before the Subcomm. on Investigations and Oversight of the House Comm. on Science,
Space, and Tech., 102d Cong. 1-3, 82-86, 143-51 (1992).

170 Letter from Janet Reno, United States Attorney General, to Dan Burton, Chair-
man, House Committee on Government Reform and Oversight (Dec. 4, 1997), re-
printed in H.R. Rep. No. 105-728, supra note 1, at 29, 30.
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to exert pressure or attempt to influence the prosecution of specific
cases, irreparably damaging enforcement efforts.17!

The letter also emphasized the potential impact on the willing-
ness of DOJ lawyers to provide candid and confidential advice and
recommendations, the danger that the memorandum could provide a
“roadmap” of the investigation for the benefit of potential defendants,
and the potential damage to the reputation of individuals who might
be mentioned in the memorandum but who would never be the sub-
ject of a prosecution.!”? Finally, the letter argued that notwithstand-
ing the committee’s effort to cite precedent for such a subpoena, it
was “unprecedented for a Congressional committee to demand inter-
nal decisionmaking memoranda generated during an on-going crimi-
nal investigation.”173

The Attorney General and Director Freeh wrote a similar letter to
Chairman Burton in response to his request for a copy of the Charles
LaBella memorandum.!”* The letter cited both the 1941 Jackson
opinion and the 1986 OLC opinion and restated the arguments dis-
cussed above.1” In addition, the letter noted that both the LaBella
and Freeh memoranda relied heavily on information obtained by a
grand jury during a criminal investigation, which is protected by Rule
6(e) of the Federal Rules of Criminal Procedure.”6 Although the
committee’s subpoena had expressly excluded such material from the
scope of its request, the Attorney General and FBI Director argued
that the Rule 6(e) information contained in the memoranda was
“closely intertwined with other material.”177

These views were reiterated in a subsequent letter from Attorney
General Reno to Chairman Burton, in which the Attorney General
offered to accommodate the committee’s needs by providing “a confi-
dential briefing on appropriate portions of the LaBella memorandum

171 Letter from Janet Reno, United States Attorney General, and Louis J. Freeh,
FBI Director, to Dan Burton, Chairman, House Committee on Government Reform
and Oversight (Dec. 8, 1997), reprinted in H.R. Rep. No. 105-728, supra note 1, at 38,
38.

172  Id., reprinted in H.R. Rep. No. 105-728, supra note 1, at 38, 38-39.
173 Id. at 39.

174 See Letter from Janet Reno, United States Attorney General, and Louis J.
Freeh, FBI Director, to Dan Burton, Chairman, House Committee on Government
Reform and Oversight (July 28, 1998), reprinted in H.R. Rep. No. 105-728, supra note
1, at 45-47.

175 Id., reprinted in H.R. Rep. No. 105-728, supra note 1, at 47.
176 Id., reprinted in H.R. Rep. No. 105-728, supra note 1, at 47.
177 Id., reprinted in H.R. Rep. No. 105-728, supra note 1, at 47.
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after I have had an opportunity to evaluate it fully.”?”® Notwithstand-
ing the conclusions of the 1986 OLC memorandum, however, the let-
ter did not indicate that the Attorney General was asserting a claim of
executive privilege or that she would ask the President to assert such a
claim.

Chairman Burton did not accept the Attorney General’s analysis
of Congress’s right to compel production of the two memoranda.
The committee justified its need for the Freeh and LaBella memo-
randa on the ground that the memoranda would

enable the Committee to assess, on one hand, the strength of their
recommendations to the Attorney General and, on the other hand,
will hopefully provide the Committee with some insight into the rea-
sons that the Attorney General continues to reject these recommen-
dations. In the event that the Attorney General has identified some
loophole in the statute that enables her to resist the appointment of
an independent counsel contrary to the evident purpose of the In-
dependent Counsel Act, this Committee will be able to recommend
legislative changes to eliminate that loophole. Thus, the subpoena
of the two memoranda represents an exercise of its basic oversight
responsibilities.17?

In particular, the committee emphasized the failure of the Attor-
ney General to obtain a formal presidential claim of executive
privilege:

The Attorney General has raised a number of objections to produc-

ing the subpoenaed documents. The objections have consisted

solely of an enunciation of general Department policy against pro-

viding investigative materials to Congress, and an explanation of
that policy, and the Attorney General has not asserted any claim of
privilege in response to the Committee’s subpoena. The Attorney

General’s response to the Committee’s subpoena is wholly inade-

quate. The Committee has issued a lawful subpoena, and the Attor-

ney General has not made a claim of privilege in response. Rather,

she has simply refused to comply with the subpoena.180

The committee also invoked the 1986 OLC opinion as support
for its conclusion that the only basis for refusing to comply with a
proper committee subpoena would be a “properly-invoked claim of
executive privilege.”’81 As a result, the committee concluded that

178 Letter from Janet Reno, United States Attorney General, to Dan Burton, Chair-
man, House Committee on Government Reform and Oversight (Aug. 4, 1998), re
printed in HR. Rep. No. 105-728, supra note 1, at 83, 84.

179 H.R. Rep. No. 105-728, supra note 1, at 10.

180 Id. at 15.

181 Id. at 16 & n.40.
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“even if the Department’s policy concerns were well-grounded (which
. . . they are not), there would be no legal basis for the Attorney Gen-
eral’s refusal to comply.”182

The Burton Committee also specifically responded to the policy
objections raised by the DOJ to justify non-disclosure of the Freeh and
LaBella memoranda. First, the committee argued that it was not at-
tempting to influence the decision whether to prosecute a particular
person. Rather, the committee argued, it was merely attempting to
ensure that

those decisions are made by a conflict-free prosecutor as required
by the Independent Counsel Act. If Congress cannot obtain infor-
mation regarding how the Attorney General is interpreting and ap-
plying the Independent Counsel Act, it would be unable to ensure
that the Attorney General is complying with the recusal provisions
of the Independent Counsel Act as Congress intended, or, if neces-
sary, make legislative changes to express congressional intent more
forcefully.182

The committee argued that it had “a history of assisting, not ham-
pering, the Department’s investigation.”!8* The committee also em-
phasized that it had refrained from publicly releasing subpoenaed
documents, even though it asserted the right to do so, and that it had
permitted the DOJ to redact all grand jury information protected by
Rule 6(e) of the Federal Rules of Criminal Procedure.!8% Although
the committee conceded that “the Department’s concerns are not
groundless,” it concluded that “the Committee’s legitimate oversight
needs simply outweigh those concerns.”186

In addition, the committee argued that the DOJ’s “claim that the
Committee’s interest in the memoranda will have a chilling effect on
the Attorney General’s advisors is unconvincing.”'®? The committee
noted that despite the leaking of the Freeh memorandum to the me-
dia, the public discussion of Director Freeh’s candid advice had not
had any chilling effect on LaBella’s “even more frank assessment of
the Department’s work.”188 Finally, the committee argued that it was
“far more likely that the Attorney General’s refusal to consider the

182 Id. at 16.
183 Id. at 17-18.
184 Id. at18.
185 Id. at 19.
186 Id. at 18.
187 Id. at 19.
188 Id.
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recommendations of her close advisors will have a chilling effect on
their willingness to offer such advice in the future.”18°

The committee also rejected the DOJ’s concern that production
of the Freeh and LaBella memoranda would offer suspects in the cam-
paign finance investigation a “roadmap” to the DOJ’s investigation,
which would allow them to evade prosecution.!®® The committee ar-
gued that such concerns were unfounded because it had permitted
Rule 6(e) material to be redacted from the memoranda and because
Congress had, in numerous cases, “received this type of information
without harming the prosecution of targeted individuals.”19? The
committee made the unusual argument that, if the memoranda had
“contained such valuable prosecutorial information,” the DOJ would
not have allowed them to be leaked to the press, and that, in any
event, the committee was prepared to take the necessary steps to en-
sure that sensitive information would not be released to the public.192

The committee also took the Attorney General and FBI Director
Freeh to task for claiming that it was “unprecedented for a Congres-
sional committee to demand internal decisionmaking memoranda
generated during an ongoing criminal investigation.”?®3 The commit-
tee argued that not only was the statement “clearly false” but that it
was “common for congressional committees to demand this type of
information,” and that “the Department has frequently complied with
precisely these types of demands.”?94

Finally, the Committee concluded its analysis by discussing a
number of the precedents that had been described in the earlier CRS
memoranda. In those cases, the committee argued,

congressional committees investigating malfeasance or nonfeasance
by the Department of Justice have received a wide array of informa-
tion, ranging from internal Department documentary evidence to

. testimonial evidence from Department officials. Such oversight by
Congress has uncovered serious instances of wrongdoing within the
Department, and has made possible the prosecution of criminal sus-
pects when otherwise the Department would not have pursued such
cases.195

189 Id

190 Id. at 19-20.

191 Id. at 19.

192 Id. at 20.

193 Id. (quoting Letter from Janet Reno, United States Attorney General, and
Louis J. Freeh, FBI Director, to Dan Burton, Chairman, House Committee on Govern-
ment Reform and Oversight, supra note 171, rejmnted in H.R. Rep. No. 105-728, supra
note 1, at 38, 39).

194 Id. at 20.

195 Id. at 20-21.



1410 NOTRE DAME LAW REVIEW [voL. 77:5

Ultimately, the political context in which the dispute arose deter-
mined which side would prevail. Attorney General Reno’s conclusion
that it would be impossible to seek a presidential assertion of execu-
tive privilege severely limited the ability of the DOJ to protect the
Freeh and LaBella memoranda. The failure to obtain a presidential
assertion of privilege galvanized committee members in support of
Chairman Burton’s efforts to obtain the documents. It also left the
Attorney General vulnerable to a citation for contempt of Congress.
As a result, the DOJ had little choice but to produce redacted versions
of the memoranda for selected committee members. Although Con-
gress did not receive the full memoranda, this marked the first time
that Congress had access to such significant prosecutorial documents
in the midst of an ongoing criminal investigation.

D. Conclusions That May Be Drawn from the Historical Record

The historical record makes it clear that Congress has conducted
oversight of the DOJ on many occasions. Most of these investigations
involved allegations of investigative or prosecutorial misconduct by
DOJ officials. Most of the investigations did not require disclosure of
pre-decisional deliberative material from the DQOJ’s criminal files. On
a number of occasions, however, Congress has obtained such delibera-
tive material from closed files, in spite of the DOJ’s reluctance to dis-
close such records. In the face of a congressional subpoena, the DOJ
has withheld such material only if it was protected by Rule 6(e) of the
Federal Rules of Criminal Procedure or if the President asserted a
claim of executive privilege.

On the other hand, Congress seems generally to have been re-
spectful of the need to protect material contained in open criminal
investigative files. There is almost no precedent for Congress attempt-
ing to subpoena such material, and even fewer examples of the DOJ
actually producing such documents. Aside from the documents pre-
pared by a non-lawyer that were voluntarily disclosed during the Tea-
pot Dome investigation, there is no evidence that the DOJ had ever
disclosed, prior to an indictment, material from an open criminal in-
vestigative file until the campaign finance investigation. The disclo-
sure of the Freeh and LaBella memoranda, even in the limited form
in which it took place, could create a novel and dangerous precedent
for the DOJ. By subpoenaing these sensitive prosecutorial memo-
randa, and by insisting upon disclosure in the absence of a presiden-
tial assertion of executive privilege, Congress has crossed a previously
unbreached barrier and established a potential basis for future con-
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gressional committees to force disclosures from open criminal investi-
gative files.

This precedent is particularly significant because so many execu-
tive privilege disputes with Congress are resolved on the basis of the
perceived legitimacy of each branch’s claim based on past practice.
Although the accommodation process between Congress and the ex-
ecutive branch is conducted in a highly political atmosphere, the ar-
guments made by each side are grounded in legal doctrine and rely
heavily on past experience.!9¢ Often, the executive branch is able to
persuade Congress that a particular request is illegitimate based on
the representation that such information has never previously been
provided to Congress. Conversely, Congress’s determination to ob-
tain information is steeled if it finds instances in which similar infor-
mation has been provided in the past. Congress’s reaction is to
conclude that if the agency has produced such information before, it
can certainly produce it again, and the resistance must be based upon
the desire to cover up something that Congress would clearly want to
see. Thus, the campaign finance precedent may lead to other in-
stances in which Congress may feel justified in demanding informa-
tion from open criminal investigative files,97 and it may again press
the DOJ to the point of a contempt of Congress vote. At that point,
unless the political circumstances permit the rare presidential asser-
tion of privilege, the DOJ would be forced to disclose the documents,
at least in some form, and another precedent would have been set. At
some point, the weight of precedent could become so powerful that
Congress might routinely be able to obtain information from open
criminal investigative files. Therefore, it is important to supplement
the examination of past precedents with constitutional analysis of the
issues surrounding the disclosure of such material, in order to deter-
mine whether the approach taken by the DOJ sufficiently safeguards
the criminal investigation process from improper congressional
influence.

III. TRADITIONAL ANALYSIS OF PRIVILEGE DiSPUTES BETWEEN
CONGRESS AND THE DEPARTMENT OF JUSTICE

The resolution of executive privilege disputes between Congress
and the DOJ has generally proceeded on the same principles applied

196 See, e.g., H.R. Rep. No. 105-728, supra note 1, at 6-8, 15-24.

197 Indeed, by some accounts, it has already had this effect, as the Senate Judiciary
Committee has joined Chairman Burton’s committee in pursuing information from
open criminal investigative files. SeeJim Oliphant, Target: Reno, LEGaL TiMEs, June 19,
2000, at 1.
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to the resolution of other executive privilege disputes between Con-
gress and the executive branch. In this conflict, each branch has in-
herent constitutional rights and privileges. When such inherent
constitutional powers come into conflict, resulting disputes are nor-
mally resolved by balancing the potential impact on the constitutional
prerogatives of each branch. In order to explain how this has tradi-
tionally been accomplished in the context of executive privilege dis-
putes with Congress, this Section first analyzes the constitutional
prerogatives of each branch and then examines how the conflict be-
tween these inherent constitutional powers has been resolved.

A.  Congress’s Inherent Constitutional Authority To Investigate and
Compel Production of Documents

Congress’s authority to investigate and compel the production of
documents derives not from any express grant of investigative power,
but rather from the general grant of legislative authority set forth in
Article I, Section 1 of the Constitution: “All legislative Powers herein
granted shall be vested in a Congress of the United States, which shall
consist of a Senate and House of Representatives.”!9® The implied
power to investigate is based on the principle that, in order to legislate
effectively, Congress must be able to investigate and study the subjects
of possible legislation.!?® On the basis of this general grant of legisla-
tive authority, Congress, from its very first decade, has investigated a
wide variety of issues that might have warranted legislative action.2%0

The Supreme Court looked to this extensive history of congres-
sional investigations when it expressly recognized Congress’s constitu-
tional authority to subpoena witnesses and documents in McGrain v.
Daugherty.2°! In McGrain, the Court stated that, like the executive,
both houses of Congress “possess not only such powers as are ex-

198 U.S. ConsrT. art. I, § 1. See generally CONGRESS INVESTIGATES: A DOCUMENTED
History 1792-1974 (Arthur Schlesinger, Jr. & Roger Bruns eds., 1975) [hereinafter
ConNGRress INVESTIGATES] (discussing congressional investigations); ERNEST J. EBERLING,
CONGRESSIONAL INVESTIGATIONS: A STUDY OF THE ORIGIN AND DEVELOPMENT OF THE
Power OF CONGRESs To INVESTIGATE AND PunisH FOR ConTEMPT (Octagon Books
1973) (1928) (outlining the extent of congressional investigatory power in the wake
of the Teapot Dome scandal); Joun C. GraBow, CONGRESSIONAL INVESTIGATIONS: Law
AND PracTice (1988) (analyzing the extent of congressional inquiry practice).

199 See Lours FisHER, CoONSTITUTIONAL CONFLICTS BETWEEN CONGRESS AND THE
PresIDENT 184 (1985).

200 See CONGRESs INVESTIGATES, supra note 198; Grasow, supra note 198, at 4-5;
James M. Landis, Constitutional Limitations on the Congressional Power of Investigation, 40
Harv. L. Rev. 153, 168-94 (1926).

201 273 U.S. 135, 174 (1927).
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pressly granted to them by the Constitution, but such auxiliary powers
as are necessary and appropriate to make the express powers effec-
tive . . . .”202 The Court then analyzed the investigative practices of
legislatures in the United States and Great Britain and concluded that
in “actual legislative practice power to secure needed information by
such means has long been treated as an attribute of the power to legis-
late.”202 Based upon this longstanding legislative practice, the Court
concluded that “the power of inquiry—with process to enforce it—is
an essential and appropriate auxiliary to the legislative function.”204
As previously discussed, McGrain itself dealt with an investigation of
the DOJ growing out of the Teapot Dome scandal of the 1920s. The
Court noted that, in the wake of allegations of oil company payoffs to
officials in the Harding administration, Congress became concerned
about “various charges of misfeasance and nonfeasance in the Depart-
ment of Justice” and that these charges were “investigated to the end
that the practices and deficiencies which, according to the charges,
were operating to prevent or impair its right administration might be
definitely ascertained and that appropriate and effective measures
might be taken to remedy or eliminate the evil.”2%5 In particular, the
investigation was directly related to Congress’s legislative authority by
virtue of proposed legislation to remove litigation authority from the
DOJ and place it in the control of a special counsel to be appointed by
the President.2%6 Thus, the Court made it clear that the investigation
was not designed to rouse the DOJ from inaction to take prosecutive
steps against particular defendants, but rather to determine whether
Congress should pass specific legislation to remedy identified
problems.

The precedents cited by the Court emphasized this link between
the investigative power and the power to legislate. For example, in
Wilckens v. Willet,°7 the New York Court of Appeals ruled that the
House of Representatives had the power to compel the attendance in
testimony of witnesses because it “is a necessary incident to the sover-
eign power of making laws; and its exercise is often indispensable to
the great end of enlightened, judicious and wholesome legislation.”208
Similarly, in People v. Keeler,°® the New York Court of Appeals ruled

202 Id. at 173.

203 Id. at 161.

204 Id. at 174.

205 Id. at 151.

206 Id.

207 40 NY. (1 Keyes) 521 (1864).

208 McGrain, 273 U.S. at 165 (quoting Wilckens, 40 N.Y. (1 Keyes) at 525).
209 2 N.E. 615 (N.Y. 1885).
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that the power to compel testimony “may be indispensable to intelli-
gent and effectual legislation to ascertain the facts which are claimed
to give rise to the necessity for such legislation . . . .”21® The McGrain
Court expressly distinguished Kilbourn v. Thompson,2!1 which held that
neither house of Congress possesses a “general power of making in-
quiry into the private affairs of the citizen” and that an inquiry that
relates to “a matter wherein relief or redress could be had only by a
judicial proceeding” is not within the legislature’s authority.212 The
McGrain Court concluded: that Kilbourn “contained no suggestion of
contemplated legislation; that the matter was one in respect to which
no valid legislation could be had”; and that the matter was the subject
of a bankruptcy proceeding still pending in court.2!® Thus, Kilbourn
did not resolve the question whether Congress could compel testi-
mony in the context of an investigation related to specific proposed
legislation. McGrain, therefore, does not lend support to the proposi-
tion that Congress has a free-standing right to investigate, and Kil-
bourn stands for precisely the opposite conclusion. Indeed, the
McGrain Court expressly recognized that “neither house is invested
with ‘general’ power to inquire into private affairs and compel disclo-
sures, but only with such limited power of inquiry as is shown to exist”
to support its legislative function.214

The distinction between Congress’s power to investigate in aid of
its legislative function and the absence of authority to investigate for
other purposes was emphasized in Watkins v. United States.?'® In that
case, a witness was subpoenaed to appear before a subcommittee of
the House Committee on Un-American Activities. The witness, an of-
ficial of organized labor, testified concerning his association with the
Communist Party. He refused, however, to answer questions request-
ing that he identify persons who were formerly associated with the
Communist Party.2'6 As a result of this refusal to testify, the House
cited the witness for contempt of Congress, and the U.S. Attorney
prosecuted the witness for contempt. The witness appealed his crimi-
nal conviction, and the Supreme Court reversed the decision of the
court of appeals and overturned the conviction.2!? The Court empha-

210 McGrain, 273 U.S. at 166 (quoting Keeler, 2 N.E. at 624).
211 103 U.S. 168 (1880).

212 Id. at 190, 193, quoted in McGrain, 273 U.S. at 170.

213 McGrain, 273 U.S. at 171.

214 Id. at 173-74.

215 354 U.S. 178 (1957).

216 Id. at 185.

217 Id. at 216.
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sized that Congress’s investigatory power, although broad, was subject
to clear limitations:

The power of Congress to conduct investigations is inherent in the
legislative process. That power is broad. It encompasses inquiries
concerning the administration of existing laws as well as proposed
or possibly needed statutes. It includes surveys of defects in our so-
cial, economic or political system for the purpose of enabling the
Congress to remedy them. It comprehends probes into Depart-
ments of the Federal Government to expose corruption, ineffi-
ciency or waste. But, broad as is this power of inquiry, it is not
unlimited. There is no general authority to expose the private af-
fairs of individuals without justification in terms of the functions of
the Congress. . . . Nor is the Congress a law enforcement or trial
agency. These are functions of the executive and judicial depart-
ments of government. No inquiry is an end in itself; it must be re-
lated to, and in furtherance of, a legitimate task of the Congress.
Investigations conducted solely for the personal aggrandizement of
the investigators or to “punish” those investigated are
indefensible.218

In addition, the Court ruled that Congress’s investigatory power
is subject to the limitations imposed by the Bill of Rights:

The Bill of Rights is applicable to investigations as to all forms of
governmental action. Witnesses cannot be compelled to give evi-
dence against themselves. They cannot be subjected to unreasona-
ble search and seizure. Nor can the First Amendment freedoms of
speech, press, religion, or political belief and association be
abridged.®19

Indeed, the Court expressed a healthy skepticism of Congress’s
assertions of legislative purpose for a particular inquiry, particularly
when it might affect individual rights:

[TIThe mere semblance of legislative purpose would not justify an
inquiry in the face of the Bill of Rights. The critical element is the
existence of, and the weight to be ascribed to, the interest of the
Congress in demanding disclosures from an unwilling witness. We
cannot simply assume, however, that every congressional investiga-
tion is justified by a public need that overbalances any private rights
affected. To do so would be to abdicate the responsibility placed by
the Constitution upon the judiciary to ensure that the Congress
does not unjustifiably encroach upon an individual’s right to privacy
nor abridge his liberty of speech, press, religion or assembly.220

218 354 U.S. at 187.
219 Id. at 188.
220 Id. at 19899.
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On the basis of these principles, the Court ruled that the House
committee had not sufficiently specified how the questions pro-
pounded to the defendant were pertinent to a matter that was the
proper subject of legislative inquiry.22!

In addition, although Congress frequently justifies oversight hear-
ings on the ground that it has the responsibility to inform the public
on matters of public concern, the Supreme Court has ruled that the
informing function is not a necessary part of the legislative process.
In Huitchinson v. Proxmire222 Senator William Proxmire was sued for
libel arising out of one of his infamous “Golden Fleece” awards, de-
signed to bring attention to wasteful federal procurement.?2® Senator
Proxmire asserted Speech or Debate Clause immunity for the press
release that announced the award.??* The Court rejected the immu-
nity claim on the ground that “transmittal of such information by indi-
vidual members in order to inform the public and other members is
not a part of the legislative function or the deliberations that make up
the legislative process.”??> Thus, congressional oversight merely for
the purpose of informing the public is not an essential element of
Congress’s constitutional responsibility.

Notwithstanding the above limitations, however, Congress, as a
practical matter, rarely finds it difficult to find an adequate justifica-
tion for oversight hearings. Congress can find a legislative purpose
for virtually any oversight investigation, and the courts have not pre-
vented it from obtaining documents on the ground that there is no
legitimate legislative need for the investigation. Nevertheless, it will
be important to recall the limitations on Congress’s investigative au-
thority when it comes time to weigh congressional need for oversight
of open criminal investigations against the possible harms of such
oversight.226

B.  Power of the Executive Branch To Maintain the Confidentiality of
Internal Documents

The executive branch has inherent constitutional authority to
maintain the confidentiality of its own internal documents. As the Su-
preme Court noted in United States v. Nixon,?27

221 Id. at 214-16.

222 443 U.S. 111 (1979).

223 Id. at 118.

224 Id.

225 Id. at 133.

226  See discussion infra Part IV.
227 418 U.S. 683 (1974).
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There is nothing novel about governmental confidentiality. The
meetings of the Constitutional Convention in 1787 were conducted
in complete privacy. . . . Moreover, all records of those meetings
were sealed for more than 30 years after the Convention. . .. Most
of the Framers acknowledged that without secrecy no constitution
of the kind that was developed could have been written.228

When it began to operate under the new Constitution, the execu-
tive branch maintained that it had the right to preserve from public
disclosure documents relating to its internal deliberations.??® The
scope of this privilege has been the subject of rich and extensive schol-
arly literature.?®¢ The Supreme Court in Nixon indicated that the
right to preserve confidentiality of executive branch documents
flowed from the Constitution:

Whatever the nature of the privilege of confidentiality of Presiden-
tial communications in the exercise of Art. II powers, the privilege
can be said to derive from the supremacy of each branch within its
own assigned area of constitutional duties. Certain powers and priv-
ileges flow from the nature of enumerated powers; the protection of

228 Id. at 705 n.15 (citations omitted).

229 See 6 Op. Off. Leg. Counsel 751 (1982) (describing instances since the found-
ing of the Republic in which officials in the Executive Branch have refused to disclose
information or produce documents requested by Congress).

230  See, .., RAOUL BERGER, EXECUTIVE PRIVILEGE: A CONSTITUTIONAL MyTH (1974);
MAaRK J. RozeLL, EXECUTIVE PRIVILEGE: THE DILEMMA OF SECREGY AND DEMOCRATIC AC-
couNTABILITY (1994); Raoul Berger, Congressional Subpoenas to Executive Officials, 75
CoLum. L. Rev. 865 (1975); Jeffrey L. Bleich & Eric B. Wolff, Executive Privilege and
Immunity: The Questionable Role of the Independent Counsel and the Courts, 14 St. JoHN’s J.
LecaL CommENT. 15 (1999); Archibald Cox, Executive Privilege, 122 U. PA. L. Rev. 1383
(1974); Norman Dorsen & John H.F. Shattuck, Executive Privilege, the Congress and the
Courts, 35 Ouio St. LJ. 1 (1974); Rex E. Lee, Executive Privilege, Congressional Subpoena
Power, and Judicial Review: Three Branches, Three Powers, and Some Relationships, 1978 BYU
L. Rev. 231; Randall K. Miller, Congressional Inquests: Suffocating the Constitutional Pre-
rogative of Executive Privilege, 81 MinN. L. Rev. 631 (1997); Bernard Schwartz, Executive
Privilege and Congressional Investigatory Power, 47 CaL. L. Rev. 3 (1959); Peter M. Shane,
Legal Disagreement and Negotiation in a Government of Laws: The Case of Executive Privilege
Claims Against Congress, 71 MinN. L. Rev. 461 (1987); Peter M. Shane, Negotiating for
Knowledge: Administrative Responses to Congressional Demands for Information, 44 ApMin. L.
Rev. 197 (1992); Abraham D. Sofaer, Executive Power and the Control of Information:
Practice Under the Framers, 1977 Duke L.J. 1; Symposium, Executive Privilege and the Clin-
ton Presidency, 8 Wm. & Mary BiLL Rrts. J. 535 (2000); Symposium, United States v.
Nixon, 22 UCLA L. Rev. 1 (1974); Symposium, United States v. Nixon: Presidential
Power and Executive Privilege Twenty-Five Years Later, 83 MINN. L. Rev. 1061 (1999); Ir-
ving Younger, Congressional Investigations and Executive Secrecy: A Study in the Separation
of Powers, 20 U. Prrt. L. Rev. 7565 (1959); Joel D. Bush, Note, Congressional-Executive
Access Disputes: Legal Standards and Political Settlements, 9 J.L. & PoL. 719 (1993).
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the confidentiality of Presidential communications has similar con-
stitutional underpinnings.23!

The Nixon Court, however, concluded that the deliberative pro-
cess component of this privilege was not absolute.232 Rather, this pre-
rogative might come into conflict with the prerogatives of other
branches, including the judiciary’s need for information to accom-
plish its constitutional role in adjudicating cases.?33 Thus, although
the Court acknowledged that the President’s need to freely explore
alternatives in predecisional deliberations justified “a presumptive
privilege for Presidential communications,”?*4 and, even though the
“privilege is fundamental to the operation of Government and inextri-
cably rooted in the separation of powers under the Constitution,”23%
the privilege had to yield, in that case, to the “demonstrated, specific
need for evidence in a pending criminal trial.”?®6 Thus, the Court
required a balancing process in which a court adjudicating an execu-
tive privilege dispute must weigh the potential impact of disclosure on
the executive’s ability to carry out its constitutional functions against
the potential impact of nondisclosure on the ability of the judiciary to
carry out its own functions.2®?

This balancing approach was utilized again by the Court in Nixon
v. Administrator of General Services,®3® in which the Court considered the
validity of a statute that placed President Richard Nixon’s presidential
records at the disposal of the National Archives for review and possi-
ble public disclosure.??® President Nixon claimed that executive privi-
lege shielded these documents from review, and Congress responded
that it was constitutionally authorized to adopt a statute that would
provide for limited review and publication.?4° The Supreme Court de-
cided that in resolving whether the statute

disrupts the proper balance between the coordinate branches, the
proper inquiry focuses on the extent to which it prevents the Execu-
tive Branch from accomplishing its constitutionally assigned func-
tions. Only where the potential for disruption is present must we

231 Nixon, 418 U.S. at 705-06 (footnote omitted).

232 The Court did indicate that other possible bases for the privilege, such as “mili-
tary or diplomatic secrets,” might be absolute. Id. at 710-11.
233  See id. at 710 n.18, 711-12.

234 Id. at 708.

235 Id.

236 Id. at 713.

237 See id. at 711-12, 712 n.19.

238 433 U.S. 425 (1977).

239  See id. at 429.

240  See id. at 430-33.
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then determine whether that impact is justified by an overriding
need to promote objectives within the constitutional authority of
Congress.24

The Supreme Court used a similar balancing approach in analyz-
ing whether the President and his subordinates had immunity from
civil lawsuits for damages.?4? In subsequent cases, the D.C. Circuit has
continued to use the balancing approach of United States v. Nixon. For
example, in In re Sealed Case,?*® the court evaluated a claim of execu-
tive privilege made in response to a subpoena from the independent
counsel investigating Secretary of Agriculture Michael Espy.2¢¢ The
court distinguished between a general deliberative process privilege
that applied throughout the executive branch and a presidential com-
munications privilege that applied to the President and his close advi-
sors, and it ruled that a greater showing of need was required to
overcome the latter privilege.24> With respect to presidential commu-
nications, the D.C. Circuit ruled that, under Nixon, the President’s in-
terest in confidentiality of presidential communications could be
overcome by the judicial branch’s need for documents only if the par-
ties seeking the documents could prove “first, that each discrete group
of the subpoenaed materials likely contains important evidence; and
second, that this evidence is not available with due diligence else-
where.”?46 The court also noted that “the factors of importance and
unavailability are also used by courts in determining whether a suffi-
cient showing of need has been demonstrated to overcome other
qualified executive privileges, such as the deliberative process privi-
lege or the law enforcement investigatory privilege.”24” The D.C. Dis-
trict Court utilized a similar balancing approach in In re Bruce R.
Lindsey (Grand Jury Testimony),2*® which involved a subpoena from the
Independent Counsel Kenneth Starr in connection with the Monica
Lewinsky investigation.

241 Id. at 443 (citations omitted).

242  See Nixon v. Fitzgerald, 457 U.S. 731, 744-57 (1982) (holding that the Presi-
dent possesses absolute immunity from an implied right of action for civil damages);
Harlow v. Fitzgerald, 457 U.S. 800, 806-19 (1982) (holding that the President’s advi-
sors possess qualified immunity from similar civil actions).

243 121 F.3d 729 (D.C. Cir. 1997).

244  See id. at 734-36.

245  See id. at 736—40.

246 Id. at 754.

247 Id. at 755.

248 158 F.3d 1263, 1266-67 (D.C. Cir. 1998), cert. denied sub nom. Office of the
President v. Office of the Indep. Couns., 525 U.S. 996 (1998).
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By contrast, the courts have rarely ruled on the validity of asser-
tions of executive privilege in response to a congressional subpoena.
The Supreme Court has never directly addressed this question, and in
United States v. Nixon, the Court expressly disclaimed any intent to do
s0.24% The D.C. Circuit has confronted an executive-legislative privi-
lege dispute on only three occasions,?5? and it only reached the merits
in one of those cases. In Senate Select Committee on Presidential Campaign
Activilies v. Nixon,?>! the court considered a suit by the Senate Select
Committee on Presidential Campaign Activities to enforce its sub-
poena that directed President Nixon to make available to the commit-
tee tape recordings of specified conversations between President
Nixon and John Dean.?"? The district court had quashed the sub-
poena after weighing “the public interest protected by the President’s
claim of privilege against the public interests that would be served by
disclosure to the committee in this particular instance.”?53

The court of appeals utilized the same balancing test that had
provided the basis for its previous decision enforcing the special pros-
ecutor’s subpoena for President Nixon’s tapes.?’* The court de-
scribed this process as follows:

So long as the presumption that the public interest favors confiden-
tiality can be defeated only by a strong showing of need by another
institution of government—a showing that the responsibilities of
that institution cannot responsibly be fulfilled without access to
records of the President’s deliberations—we believed in Nixon v. Sir-
ica, and continue to believe, that the effective functioning of the
presidential office will not be impaired.253

In applying that balance, the court found it unnecessary to re-
solve whether Congress possessed a general oversight power, apart
from its legislative power, that might support its claim for the tapes.256
The court reasoned that the House Judiciary Committee was already
in possession of the tapes and the Senate committee’s “need for the
subpoenaed tapes is, from a congressional perspective, merely cumu-
lative.”257 As a result, the court concluded that

249  See United States v. Nixon, 418 U.S. 683, 712 n.19 (1974).

250  See Sealed Case, 121 F.3d at 739 n.10.

251 498 F.2d 725 (D.C. Cir. 1974).

20 Seeid. at 726.

Voodd. at 728.

"1 Id at 729-31; see also Nixon v. Sirica, 487 F.2d 700, 716~18 (D.C. Cir. 1973).
235 Senalte Select Comm. on Presidential Campaign Activities, 498 F.2d at 730.

236 See id. at 732,

257 Id.
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[t]he sufficiency of the committee’s showing of need has come to
depend, therefore, entirely on whether the subpoenaed materials
are critical to the performance of its legislative functions. There is a
clear difference between Congress’s legislative tasks and the respon-
sibility of a grand jury, or any institution engaged in like functions.
While factfinding by a legislative committee is undeniably a part of
its task, legislative judgments normally depend more on the pre-
dicted consequences of proposed legislative actions and their politi-
cal acceptability, than on precise reconstruction of past
events . . . .258

Thus, the court focused on the specific.source of Congress’s need
for the documents and whether there were alternative methods for
satisfying that legislative need.259

In United States v. AT&T Co.,2%° the DOJ brought an action to
enjoin AT&T from complying with a House subcommittee subpoena
issued in the course of investigating one of the national security wire-
taps.26! The subpoena requested AT&T to produce DOJ letters re-
questing AT&T assistance in carrying out the wiretaps.262 The DOJ
objected to the disclosures and began to negotiate with the subcom-
mittee chairman over an alternative means to satisfy the subcommit-
tee’s interest without damaging national security.263 After
negotiations broke down, the DOJ sued to enjoin AT&T from comply-
ing with the subpoena, and the committee chairman intervened as a
defendant.?54 Initially, the court of appeals suggested a possible settle-
ment of the dispute and refused to decide the case on the merits.265
When the case came back to the court after settlement talks failed, the
court, while refusing to dismiss the case on justiciability grounds,
again sent the case back to the parties to resolve through informal
settlement negotiations.26¢ The D.C. Circuit concluded, as it had in
its first hearing of the matter, that it remained inappropriate to re-
solve the dispute definitively:

Given our perception that it was a deliberate feature of the constitu-

tional scheme to leave the allocation of powers unclear in certain

situations, the resolution of conflict between the coordinate

258 Id.

259  See id. at 732-33.

260 567 F.2d 121 (D.C. Cir. 1977).

261 Id. at 122-23.

262 Id. at 123.

263 Id. at 123-24.

264 Id. at 124.

265 See id.; see also United States v. AT&T Co., 551 F.2d 384, 395 n.18 (D.C. Cir.
1976) (oudining a possible settlement agreement).

266 ATET, 567 F.2d at 125-33.
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branches in these situations must be regarded as an opportunity for
a constructive wmodus vivendi, which positively promotes the func-
tioning of our system. The Constitution contemplates such accom-
modation. Negotiation between the two branches should thus be
viewed as a dynamic process affirmatively furthering the constitu-
tional scheme.267

Thus, instead of finally resolving the dispute over the subpoena,
the opinion suggested the contours of a proposed settlement and
urged the parties to negotiate on the basis of the court’s suggestion.258
Both parties later agreed to dismiss the case in 1978.269

As previously noted, in United States v. House of Representatives,27°
the district court dismissed an action brought by the DOJ for a declar-
atory judgment that Anne Gorsuch had acted lawfully in refusing to
comply with a House subpoena.?’? The court followed the lead of
earlier D.C. Circuit opinions refusing to allow pre-enforcement chal-
lenges of congressional subpoenas and invoked the doctrine of equita-
ble discretion to refrain from deciding the case on the merits.2’2 The
court concluded “[t]he difficulties apparent in prosecuting Adminis-
trator Gorsuch for contempt of Congress should encourage the two
branches to settle their differences without further judicial
involvement.”273

The case law on executive privilege establishes some useful guide-
lines about the nature of the executive branch’s interest in maintain-
ing the confidentiality of documents and the methodology used by
the courts in balancing that interest against the needs of the other
branches. First, with respect to documents needed in a criminal pro-
ceeding, the Supreme Court has recognized a presumptive privilege
for deliberative documents within the executive branch. More impor-
tantly, the Court has established a methodology for resolving the com-
peting claims of the executive and judicial branches. The courts must
weigh the potential impact on the ability of the executive branch to
perform its constitutional functions if documents are disclosed against
the impact on the ability of the judiciary to perform its functions if the
documents are withheld. Courts have shown no reluctance to decide
these questions in appropriate cases where documents have been de-

267 Id. at 130 (footnotes omitted).

268 See id. at 131-33.

269 See ROzZELL, supra note 230, at 95-96.

270 556 F. Supp. 150 (D.D.C. 1983).

271  See id. at 153.

272  See id. at 152 (citing, inter alia, Sanders v. McClellan, 463 F.2d 894, 899 (D.C.
Cir. 1972); Ansara v. Eastland, 442 F.2d 751, 754 (D.C. Cir. 1971)).

273 Id. at 153.
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manded from the executive branch and executive privilege has been
asserted. In performing the balancing test, the courts have looked to
the specific factual context presented by the dispute and have ordered
disclosure only where there was a clearly demonstrated need for the
documents in the judicial proceeding that could not be met through
some alternative. \

With respect to disputes between the executive branch and Con-
gress, the D.C. Circuit has played the principal role in defining the
contours of the privilege. First, it has recognized the assertion of ex-
ecutive privilege against Congress and has rejected congressional
claims that Congress has the unilateral right to obtain any documents
it deems necessary to its own business. Second, the court has utilized
a methodology similar to the resolution of judicial-executive privilege
disputes, in which the court balances the need of the executive
branch to maintain the confidentiality of the documents against the
needs of Congress to obtain the subpoenaed documents. Third, the
court has refrained from becoming involved in how to strike that bal-
ance in individual cases or even in providing significant guidelines on
how individual cases should be resolved. Instead, the court has en-
couraged both branches to negotiate with each other to reach a com-
promise over disputed issues of disclosure. Indeed, in the usual
executive-legislative branch dispute, informal resolution performs a
much better job of balancing the respective needs of the executive
branch and Congress than a court would be able to do in the context
of a judicial proceeding.?74

1. How the Executive Branch Implements These Principles When
It Asserts Executive Privilege

President Nixon was the first President to promulgate a directive
on the subject of executive privilege.2”> President Reagan updated
this memorandum in 1982, and this memorandum remains the prin-
cipal executive branch statement on the assertion of executive privi-
lege against Congress.?’¢ The Reagan memorandum states that the
executive branch might find it necessary to withhold documents in

274  See Peterson, supra note 22, at 625-31.

275 See Memorandum from Richard Nixon, President of the United States, for the
Heads of Executive Departments & Agencies on Establishing a Procedure To Govern
Compliance with Congressional Demands for Information (Mar. 24, 1969), reprinted
in H.R. Rep. No. 99435, pt. 2, at 807 (1986).

276 See Memorandum from Ronald Reagan, President of the United States, to the
Heads of Executive Departments & Agencies on Procedures Governing Responses to
Congressional Requests for Information (Nov. 4, 1982), reprinted in H.R. Rep. No. 99-
435, pt. 2, at 1106 (1986).
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order to protect “the confidentiality of national security secrets, delib-
erative communications that form a part of the decision-making pro-
cess, or other information important to the discharge of the Executive
Branch’s constitutional responsibilities.”?77 Although the memo
warns that “[l]egitimate and appropriate claims of privilege should
not be thoughtlessly waived,” it admonishes that “good faith negotia-
tions between Congress and the Executive Branch have minimized the
need for invoking executive privilege, and this tradition of accommo-
dation should continue as the primary means of resolving conflicts
between the branches.”278

The memorandum also sets forth a detailed procedure for the
assertion of privilege. First, the memorandum requires that all con-
gressional requests for information be complied with “as promptly
and as fully as possible” unless executive officials determine that dis-
closure would raise a substantial issue of executive privilege.2”® The
memorandum specifies that if the head of an executive department or
agency believes that compliance with a subpoena raises a substantial
question of executive privilege, he must notify and consult with the
assistant attorney general for the OLC and the counsel to the Presi-
dent.?8° The memo requires the department head, the Attorney Gen-
eral, and the counsel to the President to consult with one another and
review the potential executive privilege claim to determine whether
the requested documents could be released or whether some compro-
mise might be reached with Congress.?8! If these executive officials
determine that a claim of privilege should be asserted, they are re-
quired to present the issue to the President for a final decision on
whether to invoke executive privilege.?®2 The memo explicitly warns
that to “insure that every reasonable accommodation is made to the
needs of Congress, executive privilege shall not be invoked without
specific presidential authorization.”282

The procedures established by the Reagan memorandum are
based upon the principle that the interests of Congress and the execu-
tive branch must be evaluated every time the President asserts execu-
tive privilege to withhold documents demanded by a congressional
subpoena. The memorandum rejects categorical assertions of privi-
lege and emphasizes the importance of resolving each dispute

277 Id., reprinied in H.R. Rep. No. 99435, at 1106.
278 Id., reprinted in H.R. Rep. No. 99435, at 1106.
279 Id., reprinted in H.R. Rep. No. 99-435, at 1106.
280 Id., reprinted in H.R. Rep. No. 99435, at 1107.
281 Id., reprinted in H.R. Rep. No. 99-435, at 1107.
282 Id., reprinted in H.R. Rep. No. 99435, at 1107.
283 Id., reprinted in H.R. Rep. No. 99-435, at 1106.
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through the accommodation process. Moreover, by having the Presi-
dent strike that balance himself, the memorandum limits substantially
the number of occasions on which executive privilege will be asserted.
Thus, although the memorandum generally allows for the assertion of
privilege, it makes it very difficult to assert the privilege in any particu-
lar case.

During the Clinton administration, White House Counsel Lloyd
N. Cutler issued a memorandum to all executive branch general coun-
sels on the subject of executive privilege that supplements the earlier
Reagan memorandum.?®* The Cutler memorandum discusses asser-
tions of executive privilege to protect “the confidentiality of delibera-
tions within the White House, including its policy councils, as well as
communications between the White House and executive depart-
ments and agencies.”?85 In this context, the memorandum also states
that in “circumstances involving communications relating to investiga-
tions of personal wrongdoing by government officials, it is our prac-
tice not to assert executive privilege, either in judicial proceedings or
in congressional investigations and hearings.”?8¢ In addition, the
memorandum states that executive privilege must always be weighed
against the competing government interests favoring disclosure, in-
cluding the judiciary’s need to obtain relevant evidence and Con-
gress’s need for facts relating to legislative or oversight purposes.287
The Cutler memorandum also sets forth procedures for handling po-
tentially privileged White House documents, which require agencies
receiving requests for any document created in the White House to
treat such documents as presumptively protected by executive privi-
lege and to inform the White House that it has received a document
request that would cover the White House document.288 Like its Rea-
gan predecessor, the Cutler memorandum states that if release of the
document would pose a substantial question of executive privilege,
the White House counsel should consult with the DOJ and other af-
fected agencies in order to determine whether to recommend that the
President invoke executive privilege.28° Although, in contrast to the

284 See Memorandum from Lloyd N. Cutler, Special Counsel to the President, to
All Executive Department and Agency General Counsels on Congressional Requests
to Departments and Agencies for Documents Protected by Executive Privilege (Sept.
28, 1994), http://www.house.gov/refor/oversight/finance/privilege/letters/
9_28_94.html (last visited Apr. 26, 2002).

285 Id

286 Id

287 Id

288 Id.

289 Id.
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Reagan memorandum, the Cutler memorandum does not expressly
state that only the President may assert executive privilege, it does em-
phasize that “executive privilege belongs to the President, not individ-
ual departments or agencies.”2%

The Cutler memorandum was later supplemented by a memoran-
dum from Cutler’s successor as counsel to the President, Abner J.
Mikva.2°! Mikva’s memorandum clarifies that, although the Cutler
memorandum refers to general principles applicable to all claims of
executive privilege, the policies set forth in the Cutler memorandum
were intended to “apply to congressional requests to departments and
agencies for documents reflecting intra-White House decisions . . . or
communications between the White House . . . and a department or
agency.”?°?2 The Mikva memorandum explains that the Cutler memo
“did not address other contexts in which issues of executive privilege
arise.”?%% Based upon this clarification, it seems clear that the Cutler
memorandum was intended to be limited to instances in which execu-
tive branch departments or agencies received requests for documents
involving the White House, a branch of privilege procedure generally
known as third-party practice. Thus, the prevailing statement on pres-
idential assertions of executive privilege remains the 1982 Reagan
memorandum.

By ensuring that executive privilege may only be invoked by the
President, the Reagan memorandum dramatically limits the number
of instances in which executive branch agencies may withhold docu-
ments in response to a congressional subpoena. As a practical matter,
this policy, in the great majority of instances, ensures that the accom-
modation process among Congress and the executive agencies will ef-
fectively balance the respective needs of the executive branch and
Congress with respect to the production of sensitive documents. As I
have explained at length elsewhere, the back and forth negotiations
that characterize congressional requests for executive branch docu-
ments help to filter out both congressional claims that are not based
on a substantial need for the documents and executive branch privi-
lege claims that are not grounded in a true assessment of the adverse

290 Id.

291 See Memorandum from Abner J. Mikva, Counsel to the President, to All Execu-
tive Branch Department and Agency General Counsels on Follow-Up Guidance on
Responding to Congressional Requests to Departments and Agencies for Documents
That May Be Subject to Executive Privilege Claims (Nov. 10, 1994) (on file with
author).

292 Id.

293 Id
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impact on the executive branch if the documents are disclosed.2?* Be-
cause of the high political costs associated with the assertion of execu-
tive privilege, Presidents will rarely be inclined to make a formal
privilege invocation.

The impact of such an assertion of privilege is, however, signifi-
cant. In 1984, following the Gorsuch controversy, the OLC opined
that it would be unconstitutional to prosecute an executive branch
official who asserted a claim of executive privilege on instructions
from the President.2%> Based upon this memorandum, the OLC later
determined that a formal assertion of executive privilege would have
the effect of immunizing an executive branch official from prosecu-
tion for contempt of Congress.2% In the absence of a formal claim of
executive privilege, however, an executive branch official withholding
a subpoenaed document could be subject to a contempt of Congress
citation and subsequent criminal prosecution. Thus, in the absence
of such a formal assertion of privilege, a determined congressional
committee has the power to coerce compliance with the subpoena
and disclosure of the document. Given the difficulty in obtaining a
presidential assertion of privilege,27 this means that Congress has sub-
stantial power to compel the disclosure of confidential executive
branch documents, including those contained in open criminal inves-
tigative files.

This is precisely what happened in the battle over the Freeh and
LaBella memoranda. The Burton committee requested the memo-
randa, and, initially, the DOJ resisted disclosure on the basis of its
tradition of withholding information from open criminal investigative
files. Ultimately, however, the negotiations over an accommodation
of the congressional request collapsed, and the Burton committee
subpoenaed both documents. Given the President’s legal and politi-
cal troubles at the time, the Attorney General was unable to request a
formal assertion of executive privilege over the memoranda, and the
Burton committee moved to hold the Attorney General in contempt
of Congress.2%8 In its report to the full House seeking a contempt of
Congress resolution, the Burton committee specifically noted that the
Attorney General had failed to seek a presidential assertion of privi-
lege and argued that her decision to withhold the Freeh and LaBella
memoranda without a claim of privilege constituted contempt of Con-

294  Sez Peterson, supra note 22, at 625-31.

295 8 Op. Off. Legal Counsel 101, 142 (1984).
296 Sez 10 Op. Off. Legal Counsel 68, 91 (1986).
297 See Peterson, supra note 22, at 625-31.

298 See H.R. Rep. No. 105-728, supra note 1, at 1.
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gress.2%® Faced with the possibility of a contempt of Congress vote by
the full House, Attorney General Reno had no choice but to disclose
the memoranda (with Rule 6(e) material redacted) to the Burton sub-
committee. If this breach of the wall that has previously surrounded
open criminal investigative files were enlarged by subsequent congres-
sional investigations, there would be a significant risk of improper
congressional interference in prosecutorial decision making. The
next Part of the Article explores why this would be constitutionally
problematic and how the doctrine of privilege should be modified in
order to take account of this concern.

IV. EvaLuaTING CONGRESS’S RIGHT To OBTAIN INFORMATION FROM
OprEN CrRIMINAL INVESTIGATION FILES

The final question to be answered is whether congressional re-
quests for information from open criminal investigative files should be
treated any differently from other congressional oversight of the DOJ.
Congressional committees have maintained that there should be no
distinction and that Congress has a right to obtain information from
open criminal investigations whenever it has a legislative need for
such information.?*® The DOJ has regularly asserted that information
in open criminal investigative files needs special protection, but it has
never asserted executive privilege itself without an individualized pres-
idential instruction to protect this type of material.**! In order to
evaluate this question, it is necessary to weigh Congress’s need for
such material against the impact on the executive branch if it is re-
quired to disclose such material. In addition, when evaluating Con-
gress’s need, it is appropriate to determine whether congressional
access to such material creates the potential for improper aggrandize-
ment of Congress’s authority.

A.  Does Congress Ever Have a Need for Documents from Open
Criminal Investigations?

It would not be difficult to identify legitimate congressional inter-
ests in obtaining information from the DOJ. Congress has an obvious
legislative interest in evaluating statutes that are enforced by the DQJ,
and information on how those statutes are being enforced is relevant
to this legislative inquiry. For example, in the case of the campaign
finance investigation, Congress’s interest in evaluating whether the

299  See id.
300 See id. at 17-24.
301  See discussion supra Part IIL.B.1.
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current campaign finance laws adequately accomplish their stated
purpose would be aided by information concerning the prosecutions
brought by the DO]J under the current statute. Moreover, informa-
tion about investigations of government officials would have been rel-
evant to legislative deliberations about extending the Independent
Counsel Act. Such information would help Congress to determine
whether the current laws are adequate and, if found wanting, how
they should be amended.

It is somewhat more difficult, however, to identify whether access
to open criminal investigative files is necessary to accomplish this pur-
pose. The vast majority of the information in which Congress would
be interested should be contained in already closed files, which
greatly exceed the number of open criminal investigations. Moreover,
it is unlikely that information contained in open investigative files
would provide information that is different in kind from that which is
contained in closed files. Finally, even if open criminal investigative
files contained information of a different kind, if Congress were fore-
closed from obtaining such information, the bar would not be perma-
nent. Rather, Congress’s right to obtain such information would
merely be delayed until such time as the file was closed or the case
had reached a sufficiently advanced stage that the concerns about
congressional access were minimized.?02 Thus, at least with respect to
Congress’s use for the purpose of legislation, its need for information
from criminal investigative files could be substantially satisfied without
access to open investigations.

Congress might assert, however, that it has a legitimate right to
obtain information for the purpose of oversight of the current opera-
tions of the DO]J. Such information may be relevant to appropriations
issues, including whether the investigating divisions are adequately
funded, or simply to determine whether the DOJ is performing its
statutory duties properly. As a general rule, Congress has asserted the
right to investigate whether agencies of the executive branch are ade-
quately performing their assigned function, and the executive branch
has not resisted such inquiries. General oversight of executive branch
operations takes place in front of congressional committees on a daily
basis. The question that is raised here, however, is whether there is
anything special about the criminal investigative process that sets it
apart from other permissible subjects of congressional oversight. That
question will be analyzed in Section B below.

302 See discussion infra Part IV.E.1.
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B.  The Legitimacy of Congressional Oversight of Open
Criminal Investigations

This Section will argue that there are, in fact, important differ-
ences that set apart open criminal investigations from other permissi-
ble subjects of congressional inquiry. To some extent, every
congressional oversight investigation of the executive branch involves
the potential for interfering with the manner in which the executive
branch has chosen to execute the laws. Such interference, although it
may be questioned from a policy perspective as inefficient and unin-
formed legislative micro-management, does not raise constitutional
concerns that warrant categorical restrictions on Congress’s ability to
demand information.

With respect to open criminal investigative files, however, Con-
gress’s oversight and its potential influence upon the criminal investi-
gative process raise much more serious constitutional concerns. As
will be detailed much more fully below, the decision to prosecute a
particular criminal case has been protected from interference by ei-
ther the judicial or legislative branches. The need to preserve execu-
tive branch prosecutorial discretion is based not simply upon the idea
that the executive branch must have freedom in order to perform its
job properly, but, more fundamentally, upon the perception that giv-
ing either the judicial or legislative branches influence over the deci-
sion to prosecute would concentrate too much authority in the hands
of one branch.

The Constitution creates a division of authority in which all three
branches must participate before a person is incarcerated for a crime.
The legislature must pass a law of general applicability that defines
which activity will be regarded as criminal and specifies a punishment,
but it may not play a role in enforcing that law. As the Supreme Court
noted almost 200 years ago: “It is the peculiar province of the legisla-
ture to prescribe general rules for the government of society; the ap-
plication of those rules to individuals in society would seem to be the
duty of other departments.”® The executive branch is vested with
the authority to identify which individuals should be prosecuted for
violating criminal statutes, and the judicial branch must determine
the guilt or innocence of the individual selected for prosecution by
the executive. The division of authority for legislating, prosecuting,
and adjudicating matters of criminal liability ensures that no person
may be subjected to the ultimate coercive power of the state through
the action of only one or two branches of the federal government.

303 Fletcher v. Peck, 10 U.S. (6 Cranch) 87, 136 (1810).
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Thus, divided authority acts as an important protection against arbi-
trary punishment.

The Supreme Court implicitly recognized this point in United
States v. Hudson & Goodwin,?%4 in which the Court held that the fed-
eral courts have no authority to punish common-law crimes against
the United States.?%> Hudson & Goodwin involved an indictment for
criminal libel of the President and Congress based upon an article
published in a Connecticut newspaper.3%6 Although no federal statute
made libel a criminal offense, the common law recognized libel as a
crime.307 The Supreme Court held,

If it may communicate certain implied powers to the general Gov-
ernment, it would not follow that the Courts of that Government
are vested with jurisdiction over any particular act done by an indi-
vidual in supposed violation of the peace and dignity of the sover-
eign power. The legislative authority of the Union must first make
an act a crime, affix a punishment to it, and declare the Court shall
have jurisdiction of the offence.308

This point is also supported by the rule of lenity, which requires
courts to construe ambiguities in criminal statutes to the benefit of
criminal defendants.3%® The rule of lenity, like Hudson & Goodwin,
ensures that Congress, and not the courts, will define the crime, and it
also protects defendants against arbitrary and discriminatory applica-
tion of the law by prosecutors.?1® The rule thus embodies separation
of powers principles in dividing authority among the three branches.

The Constitution itself implements this policy of divided author-
ity over criminal prosecutions in several individual provisions, begin-
ning with Article III’s guarantees of judicial independence. The
Article III incidents of office ensure that neither the President nor
Congress will be able to influence, at least directly, the judiciary’s deci-
sions on individual cases. Similarly, the Bill of Attainder Clause pro-

304 11 U.S. (7 Cranch) 32 (1812).

305 Id. at 32-34.

306 Id. at 32.

307 Id.

308 Id. at 34.

309 See WiLLiaM N. ESKRIDGE, JR. ET AL., LEGISLATION AND STATUTORY INTERPRETA-
TION 362 (2000).

310 Id. ButseeDan M. Kahan, Lenity and Federal Common Law Crimes, 1994 Sup. Crt.
Rev. 345 (arguing that the rule of lenity has been applied erratically in the federal
courts and that it should be abandoned by the federal courts). Professor Kahan has
proposed elsewhere that the values the rule is designed to protect could be accommo-
dated if the Department of Justice promulgated regulations stating precisely how
criminal statutes would be applied. See Dan M. Kahan, Is Chevron Relevant to Federal
Criminal Law?, 110 Harv. L. Rev. 469 (1996).
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hibits Congress from imposing individual punishment; this power is
reserved to the judicial branch after the initiation of a prosecution by
the executive.

This constitutional division of authority has been developed by
the courts in several different areas. First, the courts have refused to
assume the authority to initiate prosecutions over the objection of the
executive branch. Second, congressional influence over the decision
to prosecute is even more constitutionally troubling than involvement
of the judicial branch. As a result, oversight that gives the Congress
the ability to influence executive branch decisions on whom to prose-
cute should be viewed with great suspicion, and Congress’s legitimate
oversight concerns are outweighed by the danger that Congress will
impermissibly interfere with the decision to prosecute.

C. The Restraints on Judicial Interference with Prosecutorial Discretion

The courts have traditionally refused to interfere with the execu-
tive branch’s exercise of the authority to designate who will be prose-
cuted for violations of criminal statutes. The courts have imposed, of
course, limitations on how the executive branch exercises
prosecutorial discretion,3!! but they have merely imposed a check on
the executive’s prosecutorial authority to prevent its use in a constitu-
tionally impermissible manner; they have not assumed the authority
to order the initiation of a prosecution on their own. The Supreme
Court has spoken in broad terms about the scope of the executive
branch’s authority over the decision to prosecute. In United States v.
Nixon,?'? the Court announced in sweeping dictum that “the Execu-
tive Branch has exclusive authority and absolute discretion to decide
whether to prosecute a case . . . .”313 In other cases, the Court has
deferred to the executive branch’s authority over prosecutorial deci-
sions and, in particular, has acknowledged the authority of the Attor-
ney General to act as the exclusive representative of the United States

311 For example, the Supreme Court has prohibited selective prosecution based
upon political speech or the race of the defendant. Ses, e.g., Wayte v. United States,
470 U.S. 598, 608 (1985); United States v. Batchelder, 442 U.S. 114, 124-25 (1979);
Oyler v. Boles, 368 U.S. 448, 456 (1962); Yick Wo v. Hopkins, 118 U.S. 356, 373-74
(1886). In addition, the Court has prohibited the selection of individuals for prosecu-
tion based upon personal animus or retaliatory motives. See Blackledge v. Perry, 417
U.S. 21, 25-29 (1974); North Carolina v. Pearce, 395 U.S. 711, 723-26 (1969).

312 418 U.S. 683 (1974).

313 Id. at 693.
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in court litigation.3'4 In Heckler v. Chaney,2'® the Supreme Court ad-
dressed the question of prosecutorial discretion in the context of an
administrative enforcement action.316 In Heckler, the action at issue
was the failure of the Food and Drug Administration to evaluate the
use of lethal injections as a method of capital punishment.317 Al-
though the drugs in question had been tested for other medical pur-
poses, they had not been “approved for use in human executions.”38
Under the statute at issue in that case, the Court broadly upheld the
prosecutorial discretion of the executive and stated that “an agency’s
decision not to prosecute or enforce, whether through civil or crimi-
nal process, is a decision generally committed to an agency’s absolute
discretion.”!® The Court went on to note that

an agency’s refusal to institute proceedings shares to some extent
the characteristics of the decision of a prosecutor in the Executive
Branch not to indict—a decision which has long been regarded as
the special province of the Executive Branch, inasmuch as it is the
Executive who is charged by the Constitution to “take Care that the
Laws be faithfully executed.”2¢

On the other hand, the Court recognized, at least in dictum, Con-
gress’s right to make most administrative actions judicially reviewable
“[i]f it has indicated an intent to circumscribe agency enforcement
discretion, and has provided meaningful standards for defining the
limits of that discretion . . . .”32! Thus, although the Court hinted that
Congress could authorize the courts to take a more active role in di-
recting the application of prosecutorial discretion in administrative
cases, it never suggested that such authority would extend to criminal
cases in which a person could be deprived of his liberty.

The leading lower court case on the scope of prosecutorial discre-
tion is United States v. Cox.3?2 In Cox, an en banc panel of the Fifth
Circuit reversed a district court order that a U.S. Attorney prepare
and sign an indictment that a grand jury had voted to return.®2?® The

314 See United States v. San Jacinto Tin Co., 125 U.S. 273, 278-86 (1888); Confisca-
tion Cases, 74 U.S. (7 Wall.) 454, 456-59 (1869); The Gray Jacket, 72 U.S. (5 Wall.)
370, 371 (1866).

315 470 U.S. 821 (1985).

316 Id. at 823.

317 Id. at 824.

318 Id. at 823.

319 Id. at 831.

320 Id. at 832.

321 Id. at 834.

322 342 F.2d 167 (5th Cir. 1965) (en banc) (plurality opinion), cert. denied, 381
U.S. 935 (1965).

323 Id. at 172.
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plurality opinion explained the scope and origin of prosecutorial dis-
cretion as follows:

The executive power is vested in the President of the United States,
who is required to take care that the laws be faithfully executed.
The Attorney General is the hand of the President in taking care
that the laws of the United States in legal proceedings and in the
prosecution of offenses, be faithfully executed. The role of the
grand jury is restricted to a finding as to whether or not there is
probable cause to believe that an offense has been committed. The
discretionary power of the attorney for the United States in deter-
mining whether a prosecution shall be commenced or maintained
may well depend upon matters of policy wholly apart from any ques-
tion of probable cause. Although as a member of the bar, the attor-
ney for the United States is an officer of the court, he is nevertheless
an executive official of the Government, and it is as an officer of the
executive department that he exercises a discretion as to whether or
not there shall be a prosecution in a particular case. It follows, as an
incident of the constitutional separation of powers, that the courts
are not to interfere with the free exercise of the discretionary pow-
ers of the attorneys of the United States and their control over crim-
inal prosecutions.324

Although they believed that the U.S. Attorney could be required
to sign the indictment, even the dissenters in Cox conceded that “once
the indictment is returned, the Attorney General or the U.S. Attorney
can refuse to go forward.”325

Similarly, in Pugach v. Klein,32¢ a district court refused to order a
U.S. Attorney to prosecute a particular individual for violation of fed-
eral wiretap laws because it was

clear beyond question that it is not the business of the Courts to tell
the United States Attorney to perform what they conceive to be his
duties.

Article II, Section 3 of the Constitution, provides that “[the Presi-
dent] shall take Care that the Laws [shall] be faithfully executed.”
The prerogative of enforcing the criminal law was vested by the Con-
stitution, therefore, not in the courts, nor in private citizens, but
squarely in the executive arm of the government.327

324 Id. at 171 (footnotes omitted); see also id. at 182-83 (Brown, ]., concurring)
(discussing justification for prosecutorial discretion); id. at 190-93 (Wisdom, J., con-
curring) (same).

325 Id. at 179 (Rives, Bell, and Bell, JJ., concurring in part, dissenting in part).

326 193 F. Supp. 630 (S.D.N.Y. 1961).

327 Id. at 634.
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Other courts have agreed that the decision whether to bring a
prosecution is entirely within the discretion of the executive
branch.528

D. The Restraints on Congressional Influence over Prosecutorial Discretion

If the courts have no constitutional role to play in the selection of
individuals for prosecution then, a fortiori, Congress has no constitu-
tional authority to participate in the selection of individuals for prose-
cution. As a constitutional matter, Congress is far more powerful and
subject to political whim.3?® The framers acknowledged that the
highly political nature of the legislature might give rise to potential
abuses of power. As James Madison argued in Federalist No. 48,

[iln a representative republic, where the Executive magistracy is
carefully limited in both the extent and duration of its power; and
where the legislative powers exercised by an assembly, which is in-
spired by a supposed influence over the people with an intrepid
confidence in its own strength; which is sufficiently numerous to
feel all the passions which actuate a multitude; yet not so numerous
as to be incapable of pursuing the objects of its passions, by means
which reason prescribes; it is against the enterprising ambition of
this department, that the people ought to indulge all their jealousy
and exhaust all their precautions.320

The framers worried, in particular, about the potential of the leg-
islature to usurp the judiciary’s authority to determine individual guilt

328 Seg e.g., Smith v. United States, 375 F.2d 243 (5th Cir.), cert. dended, 389 U.S.
841 (1967). In Smith, the court of appeals upheld the dismissal of a Federal Tort
Claims Act (FTCA) suit against the United States for failure to prosecute individuals
who the plaintiff alleged were interfering with and injuring the plaintiff’s business.
Id. at 248. In holding that the prosecutor’s decision not to bring a criminal case was
protected by the discretionary function exception of the FTCA, the court held that

[t]he President of the United States is charged in Article 2, Section 3, of the
Constitution with the duty to “take care that the laws be faithfully exe-
cuted . . ..” The Attorney General is the President’s surrogate in the prose-
cution of all offenses against the United States. The discretion of the
Attorney General in choosing whether to prosecute or not to prosecute, or
to abandon a prosecution already started, is absolute . . . . This discretion is
required in all cases.
Id. at 24647 (citations omitted); see also Goldberg v. Hoffinan, 225 F.2d 463, 464-65

(7th Cir. 1955) (concluding that the judicial review of an exercise of administrative
discretion by an executive officer is beyond the power of the court).

329 See THE FEDERALIST No. 78, at 522-23 (Alexander Hamilton) (Jacob E. Cooke
ed., 1961).

330 Id. No. 48, at 333-34 (James Madison).
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or innocence.?3! Thomas Jefferson expressed concern that the legisla-
ture “has accordingly in many instances decided rights which should
have been left to judicial controversy.”332

The framers’ deep suspicion of legislative involvement in individ-
ual guilt or innocence was incorporated into the Constitution in the
form of the clause that expressly prohibits bills of attainder.332 In strik-
ing down a legislative action as a violation of the Bill of Attainder
Clause, the Supreme Court noted that

[t]hose who wrote our Constitution knew well the danger inherent
in special legislative acts which take away the life, liberty, or prop-
erty of particular named persons because the legislature thinks
them guilty of conduct which deserves punishment.334

Justice Powell’s concurrence in INS v. Chadha®®® echoes this lan-
guage: “The Framers were well acquainted with the danger of subject-
ing the determination of the rights of one person to the ‘tyranny of
shifting majorities.” ”336

Congress is capable of using the oversight process to insert itself
improperly into the adjudication of an individual’s case. For example,
in Pillsbury Co. v. FIC3?37 the Fifth Circuit considered Pillsbury’s chal-
lenge to a Federal Trade Commission (FTC) order on the ground
that extensive oversight questioning of FT'C commissioners had de-
prived it of due process.?®® After the filing of an FTC complaint
against Pillsbury, a Senate committee conducted hearings at which it
examined the Chairman of the FTC and several members of his staff,
including the general counsel who later became Chairman of the
Commission himself and who wrote the final opinion from which
Pillsbury appealed.32® During the hearings, the FTC witnesses were
questioned specifically about the Pillsbury case.?4® Based upon this
extensive questioning, the court concluded that the hearings “consti-
tuted an improper intrusion into the adjudicatory processes of the
Commission and were of such a damaging character as to have re-

331 JId. at 337.

332 THoMAS JEFFERSON, NOTES ON THE STATE OF VIRGINIA 195 (J.W. Randolph ed.,
1853) (1787).

333 See U.S. Const. art. 1, § 9, cl. 3.

334 United States v. Lovett, 328 U.S. 303, 317 (1946).
335 462 U.S. 919 (1983).

336 Id. at 961 (Powell, J., concurring).

357 354 F.2d 952 (5th Cir. 1966).

338 Id. at 954.

339 Id. at 955-62.

340 Id
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quired at least some of the members in addition to the chairman to
disqualify themselves.”341

The court acknowledged that Congress asserted no direct author-
ity over the Commission and that the commissioners may have been
able to ignore the senators’ views, but it concluded that it could not
“shrug off such a procedural due process claim merely because the
officials involved should be able to discount what is said and to disre-
gard the force of the intrusion into the adjudicatory process.”?42 In so
finding, the court concluded that its holding would not create “any
adverse effect upon the legitimate exercise of the investigative power
of Congress.”343

Recent scholars suggest that the framers were right to worry
about the highly political nature of Congress and the potential for
abuse of power, particularly when Congress acts by committee in an
oversight capacity. Congressional committees are not subject to “veto
gates,”344 the procedural obstacles that restrain action by the full Con-
gress.245 Not only may committees act quickly without these procedu-
ral constraints, but in many committees, subpoena authority is
delegated to the committee chair, who may decide to subpoena docu-
ments on his own. The freedom of congressional committees to act
without significant restraints has led several commentators to term
them “engines of rent-seeking,” that are unrepresentative of the entire
body.346

In the oversight context, the committee structure often leads to
investigations purely for political purposes rather than for the pur-
pose of gathering information on potential problems and creating
legislative solutions.?4’ For example, David Mayhew has argued that
committee oversight involves two salient characteristics: (1) “particu-
larism,” or a narrow focus on issues that will create special benefits for

341 Id. at 963.

342 Id. at 964.

343 Id.

344  See McNollgast, Legislative Intent: The Use of Positive Political Theory in Statutory
Interpretation, Law & ConTEMP. PrOBS., Winter/Spring 1994, at 3, 16-21.

345 These include the constitutional requirements of bicameral passage and pre-
sentment to the President, the formal legislative rules by which each house binds
itself, and the informal rules that can block legislative action. Sez ESKRIDGE ET AL.,
supra note 309, at 68-70.

346 Id. at 71; see Kenneth Shepsle & Barry Weingast, Legislative Politics and Budget
Outcomes, in FEDERAL BUDGET PoLicy N THE 1980s, at 343 (Gregory Mills & John
Palmer eds., 1994); Barry R. Weingast & William J. Marshall, The Industrial Organiza-
tion of Congress; or, Why Legislatures, Like Firms, Are Not Organized as Markets, 96 J. PoL.
Econ. 132 (1988).

347 See ESKRIDGE ET AL., supra note 309, at 206.
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a limited class of people; and (2) on issues of a broader interest, inac-
tion or only symbolic action that seeks to make a statement without
actually accomplishing anything.34¢ This view of committee action
suggests that committees are unlikely to pay attention to particular
prosecutions for the purpose of truly reforming the statutory structure
and are much more likely to do so in order to promote narrow politi-
cal interests. Those political interests could gravely prejudice the in-
vestigation of particular individuals.

The danger of congressional oversight of open criminal investiga-
tions is that Congress will seek, through the disclosure of deliberative
documents or the compelled testimony of DOJ attorneys, to influence
the course of an ongoing investigation. Congressional management
or manipulation of the criminal investigation process raises many of
the same concerns that are reflected in the Bill of Attainder Clause
and the Pillsbury case. By influencing the course of an investigation,
Congress could prompt the indictment of an individual for a criminal
offense. That the individual would still have the right to a criminal
trial in federal court is no cure for the impermissible interference by
Congress in the prosecutorial selection process. Defendants have the
right to argue their case before both a judge and a DOJ that are free
from congressional influence. These checks protect individual liberty
and ensure that individuals will not be subjected to criminal punish-
ment, including possible incarceration, unless both the executive
branch and the judicial branch concur in a determination that the
defendant has committed a crime. Congressional influence over the
course of an open investigation could remove one of those checks, to
the detriment of individual liberty. Former Attorney General Civiletti
captured this problem nicely in a 1993 speech to the Heritage
Foundation:

Imagine a scenario, if you would, in which an individual is targeted
for investigation into alleged violations of federal criminal law. This
individual is not a lawyer, but believes his actions were proper under
the law, and so attempts to persuade the prosecutor not to indict.
This kind of situation occurs daily for prosecutors.

Now, imagine that our hapless individual, to be heard by the
prosecutor, has to shout over the loud protestations of Members of
Congress urging indictment of this very individual; or that Members
of Congress are standing ready to chastise the prosecutor if no in-
dictment is brought. To imagine such a scenario is to understand
why congressional involvement in prosecutorial decisions can be
perilous to civil liberty.349

348 See Davip MayHEW, CONGRESS: THE ELECTORAL CONNECTION 134—40 (1974).
349 Civiletti, supra note 50, at 5-6.
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Thus, Congress’s best argument for why it needs information
from open criminal investigative files is precisely the reason why it
should not have access to it. The only reason why Congress needs
information from open files, as opposed to the information that it
could collect from investigations that have been closed, is to assess the
current performance of the DOJ. The process of evaluating current
performance necessarily creates congressional pressure to change the
direction of the DQOJ’s investigation if Congress judges it to be insuffi-
ciently aggressive. This attempt to influence prosecutors to prosecute
more aggressively in particular cases is precisely the kind of influence
that Congress is not supposed to wield over the criminal investigation
process.

Chairman Burton’s distinction, in the context of the campaign
finance investigation, that his committee was not attempting to influ-
ence the decision whether to prosecute a particular individual, but
merely attempting to ensure that “those decisions are made by a con-
flictfree prosecutor as required by the Independent Counsel Aet,”350
is a distinction without a difference. Seeking to force the appoint-
ment of an independent counsel is as much an interference in the
prosecutive process as seeking to force an indictment. Certainly from
the perspective of the target of an investigation, such congressional
influence would be at least as frightening.

Neither is it an answer to this concern to say that congressional
oversight of executive agencies always involves the risk of congres-
sional influence over executive branch functions that Congress could
not constitutionally perform itself. It is true that the subjects of con-
gressional oversight frequently include executive branch activity that
Congress could not itself perform. For example, Congress frequently
reviews the work of the Department of Treasury in regulating the na-
tional economy, work that neither Congress nor its agents could un-
dertake.?5! Indeed, Congress may conduct oversight regarding the
enforcement actions taken by the Department of Treasury against
those who violate the nation’s banking laws. Yet, while these investiga-
tions might run the risk of influencing (perhaps improperly) the
course of investigations against individual investigative targets, they do
not pose the same risk to individual liberty that would be created by
congressional influence over a criminal investigation. The Bill of At-
tainder Clause and the other expressions of the framers’ concern

350 H.R. Rep. No. 105-728, supra note 1, at 17.

351  Se¢ generally Bowsher v. Synar, 478 U.S. 714 (1986) (holding that Congress may
not assign to its agent, the Comptroller General, executive responsibilities under the
Graham-Rudman-Hollings Deficit Reduction Act).
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about legislative involvement in criminal investigations suggest that
there is a special danger in congressional interference with the investi-
gation of a particular individual for a crime.

Similarly, it is no defense to congressional interference to point
out that it is permissible for Congress to remove direct presidential
authority over at least some kinds of investigations. In Morrison v. OI-
son,?52 the Supreme Court upheld the constitutionality of the inde-
pendent counsel provisions of the Ethics in Government Act, which
established a mechanism for independent investigations of high level
executive branch officials.2%3 The Court concluded that the Constitu-
tion did not require that the President be able to control every federal
prosecution.??* At about the same time, several scholars pointed out
that, as an historical matter, neither the President nor the Attorney
General always retained control over the criminal investigation pro-
cess.355 The historical record demonstrates, however, that “while indi-
viduals played a role in starting the prosecution process, they did not
control the prosecutions once begun,” and the executive retained the
right to refuse to proceed with a prosecution.?*¢ Moreover, freedom
from presidential control is not the same as the imposition of congres-
sional influence. Indeed, the purpose of the Independent Counsel
Act was to remove politics as a factor in the investigation of high level
executive branch officials by authorizing criminal investigations in
which the prosecutor would be independent from both the President
and Congress. Neither Morrison nor the history of independent prose-
cutions supports the conclusion that Congress may permissibly influ-
ence the course of a criminal investigation.

The concern about potential congressional influence over with a
criminal investigation is substantial reason by itself to preclude con-
gressional oversight of an open criminal investigation. When coupled
with the other arguments traditionally marshaled by the DOJ to op-
pose disclosing material from open criminal files, the argument

352 487 U.S. 6564 (1988).

353 Id. at 659-69.

354 Id. at 696. .

355 See Susan Low Bloch, The Early Role of the Attorney General in Our Constitutional
Scheme: In the Beginning There Was Pragmatism, 1989 Duke L.J. 561 (recounting the
development of the Attorney General and its impact of that history on modern consti-
tutional conflict over executive control); Harold J. Krent, Executive Control over Crimi-
nal Law Enforcement: Some Lessons from History, 38 Am. U. L. Rev. 275, 285-310 (1989).

356 Krent, supra note 355, at 296. Professor Krent also quotes Chief Justice Mar-
shall as noting while presiding over a trial that “[t]he usage in this country, has been
to pass over, unnoticed, presentments on which the [United States] attorney does not
think it proper to institute proceedings.” Id. (quoting United States v. Hill, 26 F. Cas.
315, 316 (C.C.D. Va. 1809)).
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against congressional access becomes truly compelling. These other
arguments include, first, the potential harm created by disclosing to
potential defendants a roadmap of the prosecution’s case. Indeed,
the DOJ has worried that potential defendants might utilize the ser-
vices of friends in Congress to obtain discovery of prosecution materi-
als that would not otherwise be available through the criminal
discovery process.3®? In addition, disclosure of material from open
criminal files risks potential embarrassment of innocent parties who
may nevertheless have been subject to investigation. Finally, disclo-
sure from open investigative files could risk disclosing informants and
other confidential sources and methods of investigation.

E. Defining a Per Se Privilege for Information in Open Criminal
Investigation Files

When arrayed together with the problems created by congres-
sional influence over an investigation, these concerns present a com-
pelling case for a per se privilege against disclosure to Congress of
information from open criminal investigation files. It is difficult to
imagine any instance in which Congress’s interest in determining
whether the DOJ is adequately investigating particular individuals
could overcome the powerful reasons to resist such disclosure. Given
the strong and consistent balance in favor of nondisclosure, it should
be unnecessary for the Attorney General to seek formal presidential
approval before asserting a privilege against enforced disclosure of
these materials to Congress. As previously noted,3%8 the principal pur-
pose for requiring presidential assertion of privilege before withhold-
ing documents in response to a congressional subpoena is to enable
the President to evaluate the need of Congress for the information
against the potential negative impact on the executive branch that
would flow from the disclosure of the information to Congress. In
this case, however, because there is no instance in which Congress’s
need for information from an open criminal investigation could out-
weigh the negative effects of disclosure of such information, presiden-
tial evaluation and balancing of the interests involved is unnecessary.
An additional reason for insisting upon a presidential assertion of ex-
ecutive privilege is to discourage the executive branch from abusing
the privilege and withholding important information from Congress.
As Jong as it is necessary for the President to assert the claim, political
pressures will work to minimize the occasions on which it is as-

357 See H.R. Rep. No. 99-435, supra note 138, at 124-32.
358  See supra text accompanying notes 283-84.



1442 NOTRE DAME LAW REVIEW [voL. 77:5

serted.%® In the case of congressional demands for information from
open criminal files, however, there is no reason to discourage the as-
sertion of privilege. Indeed, there is every reason to encourage the
nondisclosure of such information.

In practical effect, the retention of the requirement in the Rea-
gan memorandum that only the President may authorize the assertion
of privilege serves only to enable Congress to obtain information to
which it should not be entitled. As long as this requirement is re-
tained, Congress will use it, as it did in the campaign finance investiga-
tion, to coerce disclosure from the DOJ. If, however, the President
were to amend the Reagan memorandum to permit the Attorney Gen-
eral to withhold any information contained in an open criminal inves-
tigative file, the Attorney General’s hand would be strengthened in
any disclosure dispute with Congress. Presumably, the DOJ would
then apply its current policy of refusing to prosecute an executive offi-
cial who asserts a claim of executive privilege pursuant to presidential
order to the Attorney General’s decision to withhold information
from open criminal files. Thus, Congress would lose the ultimate
weapon of a contempt of Congress prosecution, and Congress would
be unable to coerce the disclosure of documents as it did with respect
to the Freeh and LaBella memoranda.

1. Limitations on the Privilege for Materials from Open Criminal
Investigation Files

The first question concerning the potential scope of a privilege
for materials in open criminal investigation files is whether the privi-
lege would cover open files at every stage in the investigation and
prosecution of a crime, all the way through a final appeal, or whether
the protection would stop at some point short of the final resolution
of the case. Because the principal concern that warrants separate
treatment for open criminal files stems from the potential for Con-
gress to influence the selection of individuals for prosecution, it is not
necessary to protect criminal investigative files through the entire trial
and appeal. Indeed, the critical moment for the purpose of this pol-
icy would appear to be the time of indictment, when an individual is
selected by the DOJ for prosecution. Prior to that point, congres-
sional oversight might influence the decision whether to bring a crim-
inal charge. At the time of indictment, the DOJ has made its choice to
proceed with a prosecution, so the concern over congressional influ-
ence lessens considerably.

359 See Peterson, supra note 22, at 628-31.
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This is not to say, however, that there are no concerns that may
warrant the assertion of privilege over materials in a still-open, but
postindictment, criminal file. The disclosure of deliberative materials
may have the effect of inhibiting prosecutors from setting forth their
views in a full and frank manner. The file may still contain leads and
references to innocent third parties, the disclosure of which would be
harmful to such persons. Moreover, the disclosure of a criminal file
after indictment, but before trial, may provide defendants with a
roadmap of the prosecution’s case. All of these factors may warrant
an assertion of privilege if Congress’s need for disclosure is not strong.
At this stage, however, the assertion of privilege would more appropri-
ately be handled in the context of the usual balancing test that is ap-
plied to internal deliberative executive branch documents, including
the requirement that the President assert privilege before the docu-
ments are withheld. Furthermore, limitation of the privilege to pre-
indictment investigations minimizes the impact on Congress’s investi-
gative authority. Congress need not wait until the final resolution of a
criminal appeal, a process that may take years.

Such a limitation on the per se privilege for open criminal investi-
gation files is also consistent with the history of how disputes between
Congress and the DOJ over disclosure of criminal investigative infor-
mation have been resolved. At least until the campaign finance inves-
tigation dispute, the few instances in which the DOJ has disclosed to
Congress information from open criminal files have involved cases
that had proceeded beyond the indictment stage.®6° Indeed, virtually
all of the disclosures in this group came while cases were pending on
appeal, a time when disclosure of roadmap information is of no con-
cern to the prosecution because its case has already been presented at
trial. Thus, the historical record of dispute resolution suggests that
the dividing line proposed under this approach in fact coincides with
the time when the protection of open criminal files is most important.

The second question that must be considered about the scope of
a per se privilege is whether there is any specialized showing of con-
gressional need that might overcome the per se privilege. At the very
least, Congress should be able to obtain such material for use in an
impeachment proceeding, either because the evidence in the file di-
rectly implicates the President or another executive branch official or
because the file shows wrongdoing by the Attorney General or an-
other DOJ official that would warrant impeachment.®¢1 Once the im-
peachment process has begun, Congress has plenary authority to

360 See discussion supra Part 1B.1.
361 See Peterson, supra note 22, at 630.
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obtain whatever information it needs to complete its investigation,
and it therefore seems to be generally recognized that executive privi-
lege will not shield even the President from producing documents re-
lating to an impeachment inquiry.362

An exception to the per se privilege might apply even in some
instances in which Congress could identify specific alleged wrongdo-
ing by DQJ officials that fell short of an impeachable offense. This
exception would acknowledge that Congress has a much stronger and
constitutionally appropriate interest in investigating malfeasance by
DOJ officials than it does in investigating the mere failure to prose-
cute a particular individual or even set of individuals. This limitation
on the scope of the per se privilege would also be consistent with past
executive branch practice. As previously noted, the DOJ has, on a
number of occasions, stated that executive privilege should not be in-
voked in order to protect evidence of affirmative executive branch
misconduct.?63 This exception is, however, not easy to define and ap-
ply in concrete cases. If defined broadly, for example, it might in-
clude such allegations as favoritism towards certain investigative
targets, an exception that would be so broad as to swallow the per se
privilege entirely. Moreover, congressional investigators are remarka-
bly creative when it comes to identifying nominally legitimate motives
for farreaching investigations. Thus, it is important to define care-
fully what types of information would be available to Congress under
this exception.

First, it would seem clear that Congress should be able to obtain
information relating to allegations that the DOJ was systematically vio-
lating the rights of individuals under investigation. This type of
prosecutorial and investigative misconduct does not involve allega-
tions of prosecutorial inaction, but rather the overzealous use of
prosecutorial powers. Therefore it does not raise the concerns, dis-
cussed earlier, about congressional coercion to force the prosecution
of a particular individual. This form of the exception would prevent
the DOJ from covering up such wrongdoing by keeping a file open for
an indefinite period so as to frustrate congressional efforts to expose
the alleged misconduct.

On the other hand, mere allegations that DOJ prosecutors are
improperly failing to prosecute particular individuals would not be

362 See FISHER, supra note 199, at 204-05; Cox, supra note 230, at 1436-37. A num-
ber of Presidents have acknowledged that Congress has plenary authority to obtain
documents in connection with an impeachment proceeding. See 1 JaMEs D. RICHARD-
SON, MESSAGES AND PAPERS OF THE PRESIDENTs 195 (1899) (Washington); 4 id. at 435
(Polk); 7 id. at 362 (Grant).

363  See supra note 157 and accompanying text.
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the type of misconduct that would allow immediate congressional
oversight during the pendency of an investigation. This would be true
even if Congress alleged that the failure to prosecute was based on
favoritism or bias in favor of particular targets of investigation. In or-
der to obtain DOJ documents from ongoing criminal investigations,
Congress should be required to show that the DOJ has violated some
express legal prohibition, such as, for example, the laws against brib-
ery of public officials. If Congress were able to investigate on the basis
of allegations of favoritism, then any investigation would be fair game
for the oversight committees. Allegations of some kind of favoritism
almost always accompany congressional requests for criminal investi-
gation documents.364

Moreover, in order to overcome the DOJ’s per se privilege, Con-
gress would have to identify specific allegations of wrongdoing, rather
than simply assert the need to sift through open files for some evi-
dence of departmental misconduct. This requirement would be de-
signed to prevent Congress from influencing mere non-prosecution
under the pretext of investigating wrongdoing. Thus, in order to es-
tablish an exception to the per se rule, Congress would have to have
some substantial evidence of the type of affirmative misconduct (and
not mere prosecutorial inaction) that would warrant an exception to
the rule. Such a rule is not uncommon as a prerequisite to discovery
of government files in administrative law cases,?¢> and should be
strictly enforced in this context to make certain that congressional in-
vestigators do not use pretextual allegations to justify the investigation
of mere failures to prosecute particular individuals.

2. How To Implement the Per Se Privilege for Information in
Open Criminal Investigation Files

The DOJ could implement the recommendations set forth above
by proposing to the President a revision of President Reagan’s memo-
randum on executive privilege.?®®¢ The amended memorandum
should restate the general procedures for assertion of executive privi-

364 Such allegations were, of course, formed the core of Congress’s campaign fi-
nance investigations. See discussion supra Part I1.C.13.

365 SeeRichard McMillan, Jr. & Todd D. Peterson, The Permissible Scope of Hearings,
Discovery, and Additional Factfinding During Judicial Review of Informal Agency Action, 1982
Duke L.J. 333, 370-71.

366 This proposed executive order should not only set forth the President’s in-
structions on how to claim a per se privilege, but should also incorporate the instruc-
tions concerning protection of White House documents contained in the Cutler and
Mikva memoranda issued subsequent to the Reagan memorandum. See supra notes
275-97 and accompanying text.
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lege, including the requirement that claims of privilege other than
those to which the per se privilege would apply must be presented to
the President on a case-by-case basis for the President’s decision
whether to assert the privilege. With respect to the issue discussed
here, however, the memorandum should be amended to state that the
President directs the Attorney General to withhold from Congress any
material contained in an open criminal investigative file prior to the
indictment of the person who is the subject of the investigation or
until such time as the file is closed without indictment. After the sub-
ject of an investigation has been indicted or the file has been closed,
the information in the criminal files should be subject to the same
procedures as other confidential executive branch information; it may
be withheld from Congress if the President decides to assert privilege
over those particular documents. The revised order should also state
that the per se privilege would not apply in response to demands aris-
ing out of a legitimate congressional impeachment investigation or
other investigation in which Congress has provided adequate grounds
to believe that the files may contain information of affirmative depart-
mental misconduct. Based upon this executive order, the Attorney
General would be able to protect the confidentiality of open criminal
investigative files, under the limited circumstances described here,
without the need to obtain a presidential assertion of privilege in re-
sponse to every congressional subpoena. The OLC should then make
it clear, in advance of any dispute over a specific file, that the immu-
nity from contempt of Congress that normally applies to an executive
official who refuses to produce documents based upon the President’s
claim of executive privilege would equally apply to the Attorney Gen-
eral when she withholds documents in response to the President’s
general direction to withhold documents from open criminal investi-
gative files. Such a revision to the Reagan memorandum on executive
privilege would prevent undue congressional influence over the selec-
tion of individuals for prosecution, while preserving Congress’s right
to investigate affirmative misconduct by DOJ officials.

Needless to say, the revision to the Reagan memorandum and any
subsequent guidance from the OLC should take place prior to the
initiation of a specific dispute over disclosure of DOJ documents.
Once a specific dispute has begun, any action to revise the memoran-
dum can be too easily characterized as a pretext to protect the docu-
ments at issue in that particular case. At that point, as a political
matter, it becomes difficult, if not impossible, to change the general
structure governing disclosure of executive branch documents to Con-
gress. Such general changes should be made in advance of the need
to apply the changes to be effected by the revised memorandum.



2002] OPEN CRIMINAL INVESTIGATIONS 1447

CONCLUSION

In the recurring battles between Congress and the executive
branch over congressional access to executive branch information,
precedent and the perception of precedent play important roles in
determining the final outcome of the disputes. In these conflicts,
where the judiciary is unlikely to intervene to adjudicate a dispute,
determination and resolve are everything. If Congress can point to
instances in which it has obtained similar information, its resolve to
obtain the same kind of documents inevitably stiffens. Conversely, if
the executive branch can point to a long history of principled refusals
‘to disclose certain kinds of documents to Congress, its case is greatly
strengthened, and Congress is much more likely to retreat from its
document demands. In the context of this negotiation environment,
the disclosure (even though in redacted form to a limited group of
recipients) of the Freeh and LaBella campaign finance memoranda
creates a precedent that may develop into wider and more frequent
congressional demands for information from open criminal investiga-
tive files.

If Congress were to obtain frequent access to such files, impor-
tant separation of powers principles would be breached, with disas-
trous consequences for individual liberty. The framers created a
federal criminal justice system in which all three branches must act
before an individual may be incarcerated for a crime. Congress’s role
is carefully limited to the passage of statutes of general applicability.
The executive’s role in this constitutional structure is to identify indi-
viduals who deserve to be brought before the judicial branch for an
adjudication of guilt. If Congress were permitted to conduct active
oversight of open criminal investigations with access to documents
from the investigative files, it would inevitably influence prosecutorial
decisions that ought to be made without congressional interference.

In order to prevent this from occurring, the President and the
DOJ should reassert the traditional position of the DOJ that Congress
may not have access to open criminal investigative files. In order to
implement this position in a meaningful way, the President should
amend President Reagan’s memorandum on assertions of executive
privilege against Congress to instruct the DOJ to assert privilege in
response to congressional demands for any information from an open
criminal investigative file. Congress’s legitimate needs can be accom-
modated by limiting this per se privilege to the pre-indictment phase
of the investigation; congressional demands for information from
post-indictment files or closed investigations can adequately be han-
dled under the existing procedures for the assertion of privilege on a
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case-by-case basis. In addition, the revised presidential memorandum
should make it clear that the per se privilege should not be asserted in
response to demand for use in a legitimate impeachment investiga-
tion or with respect to a congressional investigation of affirmative
wrongdoing by DOJ officials. In this way, the constitutional preroga-
tives of both branches can be protected, and the protections built into
the criminal prosecution process can be preserved.
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