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Reconciling the NLRA and IRCA:
Gan an Undocumented Worker
Receive Back Pay?

by Rarbara J Fick

PREVIEW of Untted States Suprome Conrt Cascs, pages 199-202, © 2002 Amenican Bar Assoctatian

Barbara ). Fick is an assaciute
professor of law at Notre Dame
Law School in Notre Dame, Ind ;
lick. 1@nd.cdu
or (219) 631-38641.

Editor's Note: The respondent’s
bricef in this case was not available
by PREVIEW's deadline

Issur
Can an undocumented worker, fired
in violation of the National Labor
Relations Act (NLRA). receive a
back-pay award 10 compensate for
losses suffered as a result of the ille-
gal discharge?

FActs
In May 1988, Hoffman Plastic
Compound. Ine. (Hoffiman), hired
Jose Castro to wark as a com-
pounder in its California plant,
which manufactures polyvinyl chlo-
ride pellets Prior to emploving
Castro, Hoffman examined docu-
ments presented by Castro to verify
his eligibility for emplovment within
the United States. Unbeknownst to
Hoffman, Castro’s documents were
fraudulent and he was not, in fact,
authorized to work.

During December 1988, the United
Rubbecer, Cork, Linoleum and Plastic
Warkers of America began an orga-

199

nizing drive at Hoffman’s plant.
Castro beeame involved in the orga-
nizing campaign and distributed
union authorization cards to other
workers. Hoffman interrogated the
employvees concerning their union
detivitivs, and, having identified the
union leaders, it laid off all the
emplovees, including Castro. who
had engaged in organizing activitics.

Unfair labor practice charges were
filed with the National Labor
Relations Board (the NLRR or
Board), alleging that the interropga-
tion and lavoffs violated §§ S(a)(1)
and (3) of the NLRA Alter a hear-
ing. the NLRB found that tloffman
had violkated the statute and ordered
the employer to reinstate the laid-
off emplovees and make them whole
for lost earnings.

Subsequently, a compliance hearing
was held before an adniinistrative
law judge (ALD for purposes of
computing the amount of hach payv

{Conrtinued on Page 200)

HOPFMAN PLASTIC COMPOIIND,
INC, V. NATIONAL LABOR
RFIATIONS BOARD
DOCKET No. 00-1593

ARGUMENT DATE:
Javuary 15, 2002
Fros: Toe DistricT

of CoLuMmBIA CIRCUIT

The National Labor
Retations Act prohibits
firing cmployees because
they have engaged in
union organizing activi-
ties. The Immigration
Reform and Control Act
prohibits knowingly hir-
ing aliens who are not
authorized to work in the
United States. This case
presents un apparent con-
flict hetween the objec-
tives of the NLRA (the
prevention and remedia-

tion of unfair labor prac-
tices) and the IRCA (the
denial of employment to

undocumented aliens)
based on an award of
back pay to an undocu-
mented worker who was
fired because of his union
organizing activitics.




owed to the discriminatees, includ-
ing Castro. At the hearing, Castro
testified that he was a Mexican
national who had used fraudulent
documentation to obtain his
cmplovment. Accordingly, the ALJ
recommended that Castro be denied
both reinstatement and back pay.

Upon review ol the AL decision,
the NLRB upheld the denial of rein-
statement, finding that a reinstate-
ment order would foree the employ-
cr to violate the Immigration
Reform and Control Act (IRCA) by
knowingly hiring an undocumented
alien. On the issuc of buck pay,
however, the Board reversed the
ALJ and applied the “after-acquired
evidence” rule limiting the amount
of hack pay to the period from the
date of the illegal layoff to the date
when the employer learned of
Castro’s status as an undocumented
worker. Hotfman Plastic Com-
pound, Inc.. 326 NLRB 1060
(1998).

Hoffman filed a petition for review
of the hoard’s order with the U.S.
Clourt of Appeals for the District of
Columbia Circuit, contesting the
awird of back pay to Castro on the
grounds that such awards were pro-
hibited by the Supreme Court’s rul-
ing in Sure-Tan. Inc. ©. NLRB, 467
U.S. 883 (1984), and dre contrary to
the statutory policies expressed in
the IRCA

A divided panel of the D.C. Circuit
upheld the board’s decision.
Hotfman Plastic Compound, Inc. ©.
NLRB, 208 ¥ 3d 229 (D.C. Cir.
2000). Tioffman filed a petition for a
rehearing en hanc, which the court
granted. Upon rehearing, the major-
ity of the court again upheld the
Board'’s decision, finding that the
limited award of back pay to Castro
appropriately effectuated the NLRAs
policy of preventing and remediat-
ing unfair labor practices without

infringing upon the purposes hehind
IRCA. Hatfman Plastic Compound,
Ine, v. NLRB, 237 I'3d 039 (D.C.
Cir. 2001).

Hoffman filed a petition for writ of
certiorari with the Supremce Court,
which the Court granted. 1530
L.Ed.2d 804, 122 S.Ct. 23 (2001).

CIASE ANALYSIS
The arguments in this case are pri-

marily focused on the Interpretation
of a single sentence from u previous
Supreme Court decision dealing
with the application of the NRLA to
undocumented workers. In Sure-
Tun, the Court held that extending |
the protections of the NLRA to
undocimented workers was consis-
tent with the purpuses of hath the
NLRA and the immigration Jaw As
to the former, protecting undocu-
mented workers prevents the cre-
ation of a subelass of emplovees
whose substundard working condi-
tions would undermine worker soli-
darity and impede collective bar-
gaining. As to the latter statuee, if
undocumented workers were not
protected, employers would have an
incentive to hire illegals in order to
undermine union organizing cfforts,

The Sure-Tun Court also held that
the employers conduct—reporting
its undocumented workers to the
INS in retaliation for their support
of the union—coerced these
cmployees in the exereise of their
vight to join a union, in violation of
the NLRA.

Lastly, the Court addressed the
seope of the ramedy for the viola-
tion. As a resuft of the emplover’s
all to the INS, the undecumented
workers were voluntarily deported
to Mexico. The board issued a con-
ventional remedial order providing
for reinstatement and bach pay,
which was to be determined at a
compliance hearing On review of

the hoard’s decision and order, the
Seventh Circuit Conrt of Appeals
held that the reinstatement order
was subject to the condition of the
employees’ lawlul re-entry into the
1).S. Moreover, given the employeey’
current unavailability for work as a
result of their deportation, it was
possible that the deported diserimi-
natees would receive no back pay,
which the court felt would be incon-
sistent with the remedial purposces
of the NLRA. Therelore, it andered
pavment of six months’” back pay,
which it estimaced would have been
the period of time the employees
wnuld have cscaped INS detection
had the employer nat illegally
turned them in. The Supreme Court
reversed the Seventh Cireuit's
award of back pay, finding it specu-
latve and not “sufficiently tailored
to the actual, compensable injurics
suffered by the discharged cmploy-
ees.” 107 U.S at 901, In remanding
the case to the board for a compli-
ance proceeding to specifically cal-
culate the amount of back pay
owed, if any, the Court noted

Nonctheless, as the Court of
Appeals recognized, the imple-
mentation of the Board's tradi-
tional remedies ar the compli-
ance proceedings must be con-
ditioned upon the emplovees’
legal readmittance to the
United States In devising
remedies for unfar tabor prac-
tices, the Board is obliged to
take into account another
equally important
Congressional objective—to
wit, the objective of deterring
unanthorized immigration that
is embodiced in the INA
{Immigration and Nationality
Act]. By conditioning the offers
of reinstatement on the
employees’ legal re-entry, o
potential contlict with the INA
is thus avoided. Similarly, in
computing back pay, the
emplinvees must be decmed
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“unavailable” for work (and

the acerual of back pay there-

Jore tolled) during any period

sehen they were not lawsfully

entitled to be present and

employed in the United States.
467 U.S. at 902-03 (emphasis
added).

Hoffman argues that this italicized
sentence from the Sure-Tan opinion
plainly states that an award of back
pay to undocumented warkers for
any period of time when they are
not fegally entitled to work is pro-
hibited. Since the Supreme Court
has already conclusively settled this
issue, it was inappropriate for the
board and the D.C. Circuit to award
any back pav to Castro, who was
not legally authorized to work in the
United States during the back-pay
petiod.

The board counters that this single
sentence cannot he read ina vacu-
unt but must be interpreted in light
of the context ol the Sure-Tun case.
This sentence was part of the
Court’s remand order, giving direc-
tion to the board to take into
aceount the specifie factual circum-
stances of the case (i.e., the depor-
tation status of the discriminateces)
in the compliance proceedings. The
remedial order needed to be erafted
S0 as not to create an incentive for
the diseriminatees to illegally re-
enter the U.S. in order to claim
hack pay. Thus, the Court empha-
sized that the bach-pav amount
must be toled until the employees
legally re-entered

Mareover, the Sure-Tan Court
rejected the employer's argument in
that case that the immigration laws
prohibit the award of anv back pay
to undocumenced workers The
Court “generally approved of the
Board's original coursc of action in
this case by which it ardered the
conventional remedy of reinstate-
ment and back pay.” and remanded

American Bar Association

PR SN

for a compliance hearing to deter-
mine “the period of time these pas-
ticular ecmployces might have con-
tinued working hefore apprehension
by the INS.” 467 U S. at 902
Therefore, the Court's decision in
Sure-Tan is not dispositive of the
question raised by this case. Indeed
in a subscquent casc (INS ©. Lopes-
Mendosa, 468 U.S. 1032, 1047-
48(198+4)) the Court had oceasion
to explicate its halding in Sure-Ton,
observing that

in Sure-Tun, Inc. ©. NLRB, 467

U.S. 883 (1984), the Court

coticluded that an employer

cun be guilty of an unfair labor

practice in his dealings with

an alien notwithstanding the

alien’s illegal presence in this

country. Retrospective sane-

tions against the employer

mav accordingly be imposed

by the National Labor

Relations Board to further the

public poliey against unfair

labor practices But while he

maintains the status of an ille-

pal alien, the employee is

plainly not entitled to the

prospective relicf—reinstate-

ment and continued emplov-

ment—that probably would be

granted to other victims of

similar unfair labor practices.

lloffman responds that cven if Sure-
Tan does not prohibit back pay, nei-
ther the NLRA nor the IRCA pro-
vide for back pay in this case. Under
the NLRA, an award of back pay
must he tailored o the actual loss
suffered by the employvee Since an
undocumented worker is not legally
cntitled to employment, he has not
suffered any legal harm when he is
deprived of employment The reme-
dial purposes of the NRLA can be
achieved through the imposition of
the cease-und-desist order and the
notice-posting requircment.

IRCA makes it illegal both to hirc
undocumented workers and to usc

2m

fraudulent documents to obtain
employment. Thus, the immigration
law clearly prevented Castro

from obtaining emplovment, which
logically means it prevents the
award of back pay for such illegal
emplovment.

The board, on the other hand,
argues that the award of back pay is
consistent with the NLRA and does
not undermine the purposcs of
IRCA. The propriety of back-pay
awards under the NRLA is governed
hy three principles. First, back pay
restores the discriminatece to the
position he would have been in
absent the illegal employer conduct.
[lad Hotfman not violated the NLRA
by illegally laving off Castro. he or
she would have continued working
and earning wages. In order to
restore the status quo ante, this
continuation in carning wages nust
be recognized.

Second, in determining the appro-
priate back-pay amount, the
emplovee’s wrongdoing becomes rel-
evant. Thus, employment-related
misconduet can result in an award
of less than the full amount of back
pay. The board accounted for
Castro’s misconduct in using fraudu-
lent documents by applying the
after-acquired evidence rule, a rule
that received the Supreme Court’s
blessing in McKennon @ Nashville
Banner Publishing (Co.. 513 U.8.
J32 (1995). In MceKennon, the

Sourt held that the employer’s dis-
covery of emplovee misconduct,
after the emplover had discharged
the emplovee allegedly in violation
of the Age Discrimination in
Emploviment Act, does not consti-
tute a defense to an otherwise illegal
discharge but can limit the amount
of back pay. If an emplover can
prove that the emplovee’s subse-
quently discovered misconduet
would have caused the emplover to
firc the employce, the back-pay

(Continued on Page 202)



amount is limited to the period of
time from the date of the illegal dis-
charge to the date when the
emplover discovered the evidenee of
the emplovee’s misconduct. In this
case, the Board, consistent with
McKennon, limited the amount of
Castro’s back pay to the period of
time from his illegal layvoff to the
date when the employer discovered
he had used fraudulent documents.

Third, in devising remedies, the
board is required to talke into
account other congressional objec-
tives as expressed in other federal
laws, Thus, the hoard must aceom-
maodate the immigration laws when
fashioning remedies under the
NLRA. IRCA makes it unlawtul for
an emplover to “knowingly™ hire
iltegal alicns or to fail to comply
with the employment-verification
requirements. In this case, Hoffman
checked Castro’s documents (there-
by complving with employment ver-
ification) and did not “know" Castro
was illegal until he had testified at
the compliance hearing. Thercfore
Hoffman could not violate {RCA
vntil it knew Castro was illegal,
which is the exact date used by the
Board to cut off the award of bick
pay Moreover, nothing in [RCA
expressly prohibits the board from
awarding back pay to illegal aliens.
Indeed the IRCA's legislative history
indicates thut Congress did not
intend to limit the remedial powers
of the board. Thus, the board's lim-
ited award of back pay doces not
conflict with the purposes of IRCA.

Lastly. Hoffman argues that IRCA
makes it a crime for an individual to
obtain employment using fraudulent
documents. Any award of back pay
to Castro, in light of his criminal
activity in gaining employment, is
clearly contrary to the express pro-
visions of IRCA,

The board. in response, cites to the
Supreme Court’s decision in ABF

Frewghe System <. NLRB, 310 U.S
317 (1994), in which the Court
rejected the emplover's argument
that the employee's perjury should
preelude an award of back pay. The
Court emphasized that the board
has the primary responsihility and
broad discretion for devising reme-
dies to effectuate the policies of the
NLRA. Thus, balancing Castro’s mis-
conduct against Hoffman’s is the
responsibility of the board. which it
carried out by limiting the back-pay
award pursuant to the after-
acquired evidence rule. Moreover.
what 1RCA eriminalizes is the usc of
fraudulent documents: Castro could
he proseented for fraud, but not for
the fact that he was employed.

SIGNIFICANCE
Undocumented aliens are easy tar-
gets for employer exploitation in
wiagies, hours, and working condi-
tions. They are understandably
reluctant to complain o govern-
ment agencies charged with enfore-
ing workplace standards. Although
Sure-Tan made clear that these
workers have the right under the
NLRA to join unions, emplovers can
casily undermine that right if they
can fire those workers with mone-
tarv impuniry. Morcover, the
American labor movement has indi-
cated that one of its organizing pri-
orities is among low-wage, recent
immigrant workers. Given recent
events, even lawfully admitred
aliens are somewhat wary of dealing
with government agencies, and
threats to call che INS can create
anxiety cven for legal residents.
Thus, emiployers faced with union-
organizing drives among their immi-
grant workforce may deeide, based
on a cost-hencfit analvsis, thac it
pays to violate the NLRA when ane
can do so without incurring mone-
tary liahility

On the other hand, one of the
strongest incentives for illegal entry
into the U.S. is economic—the hope

58]
o
9]

of ubtaining employment at a higher
wage level than is available in one's
native land. IRCA was designed to
address that incentive by placing on
employers the burden to verify eligi-
bility and by eriminalizing an
employer's knowing employment of
illegal aliens. Awarding back pay to
an alien who is not legally autho-
rized to work arguably undercuts
IRCA's attempt to remove the
economice incentives for illegal
immigration, thus encouraging ille-
gal immigration.
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Relations Board
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