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the Court upheld the suppression of evidence obtained through an
illegal wiretap.The final vote was 7-2, with McReynolds and Suther-
land dissenting, but at the conference vote Cardozo passed. 27 5

Two major voting rights cases also involved interesting changes
of position between conference and final decision. In Lane v.
Wilson, 27 6 the Court invalidated an Oklahoma statute that was de-
signed to preserve the scheme of African-American disfranchise-
ment that the Court had invalidated in Guinn v. United States. 27 7 In
Guinn, a unanimous Court had invalidated the Oklahoma constitu-
tion's "grandfather clause," which exempted from the state's liter-
acy test for the suffrage those descended from persons qualified to
vote before 1866. The clause was a transparent attempt to deny
the right to vote on the basis of race, and the Court struck it down
as a violation of the Fifteenth Amendment. A special session of the
Oklahoma legislature responded by enacting a statute requiring
that persons who were eligible to vote but for the grandfather
clause had to register to vote within a twelve day window in 1916
or be forever disfranchised. Lane was among those otherwise eligi-
ble, but for reasons that were disputed he was not registered dur-
ing the 1916 window. When the county registrars refused to enroll
him in 1934, he claimed that this deprived him of rights secured by
the Fifteenth Amendment. 2 78

The final vote in Lane was 6-2, with McReynolds and Butler dis-
senting. At the conference, however, both Stone and Butler record
Hughes as voting with the dissenters. 2 7 9 Indeed, though Butler's
notes of the conference are difficult to decipher, it appears that
Hughes embraced the state's theory of the case completely. Butler
records Hughes as invoking the authority of the "Giles Case," 2 8 0 i.e.,

275 Stone OT 1937 Docket Book; Butler OT 1937 Docket Book; Roberts OT 1937
Docket Book; Brandeis OT 1937 Docket Book. Brandeis has an illegible notation in
Cardozo's voting column.

276 307 U.S. 268 (1939). Douglas took no part in the decision.
277 238 U.S. 347 (1915).
278 307 U.S. at 269-72.
279 Stone OT 1938 Docket Book; Butler OT 1938 Docket Book. Roberts OT 1938

Docket Book contains no record of the conference vote. Butler records Reed as vot-
ing both to affirm and to reverse. Reed OT 1938 Docket Book records the vote as 6-
1 to affirm, with Butler alone in dissent and Hughes not voting. At the same time,
however, he records the disposition as "Reversed."

280 Butler OT 1938 Docket Book.
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Giles v. Harris, 28
1 which the majority opinion expressly held was not

controlling.282 Hughes argued that the plaintiff "Can't recover be-
cause he didn't pursue stat to [illegible]." 28 3 By this he presumably
meant, as Frankfurter summarized the argument in his majority
opinion, "that the state procedure for determining claims of dis-
crimination must be employed before invoking a federal judi-
ciary." 2 84 But here again the Court concluded that "[t]o vindicate
his present grievance the plaintiff did not have to pursue whatever
remedy may have been open to him in the state courts." 285 Finally,
Hughes appears to have found the statute in question unproble-
matic because it was facially neutral. Butler records him as stating
that it was "applicable to negroes and whites alike."286 Here again,
the opinion that Hughes ultimately joined rejected this argu-
ment. 28 7 The Chief Justice appears to have acquiesced in the major-
ity's judgments on each of the three principal issues presented by
the case.

Finally, United States v. Classic,288 a case handed down in the wan-
ing days of Hughes's tenure, upheld the convictions of Louisiana
Commissioners of Elections under the Enforcement Act of 1870 for
fraudulently tabulating the results of a Democratic primary election
for Congress. At the conference, Black passed, and Hughes did not
participate. All of the other justices voted to reverse. 28 9 But between

281 189 U.S. 475 (1903) (denying relief to African-Americans seeking an order re-
quiring voting registrars in Montgomery, Alabama to enroll their names on the vot-
ing lists of the county).

282 307 U.S. at 267-69.
283 Butler OT 1938 Docket Book.
284 307 U.S. at 272.
285 307 U.S. at 274.
286 Butler OT 1938 Docket Book.
287 307 U.S. at 275-77.

288 313 U.S. 299 (1941). Hughes took no part in the decision.
289 Murphy OT 1940 Docket Book; Douglas OT 1940 Docket Book. Reed OT 1940

Docket Book contains no record of the conference vote. Hughes stated at the outset
of the discussion that, "As I was counsel in the Newberry case [Newberry v. United
States, 256 U.S. 232 (1921), holding that Congress had no power to regulate pri-
mary elections], I prefer to have it started by Justice Stone." Dickson at 834. Murphy
wrote in his entry that Hughes "did not vote." Roberts OT 1940 Docket Book re-
cords Hughes and Black as not voting, and everyone else voting to reverse. He has a
mark in the reverse column for Hughes, but it appears to be a crossed-out vote.
Stone OT 1940 Docket Book records the vote as unanimous, with both Hughes and
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the conference and the final decision, Black resolved his doubts in
favor of dissent, and Douglas and Murphy defected from the confer-
ence majority to join him on the grounds that the statute under
which the defendants had been convicted did not apply to primary
elections.2 90 A case that at conference seemed likely to produce una-
nimity was thus decided by the narrow margin of 4-3.

3. REASSIGNMENTS

After Justice Willis Van Devanter's retirement at the end of the
1936 Term, the number of reassignments per Term remained rather
small. What few transfers there were often resulted from a mid-Term
retirement, a recusal, a post-conference voting shift altering the
case's outcome, or a disagreement over rationale. During the 1937
Term, Roberts took two tax cases from Cardozo, 291 and also relieved
Black of a controversy over federal jurisdiction. 29 2 In addition, Bran-
deis took from Roberts a case in which the latter justice ultimately
did not participate. 29 3 The following year, McReynolds took two cases
from Frankfurter,29 4 and Stone took two more from the retiring

Black voting, but records no vote for himself. The Murphy and Roberts accounts cor-
roborate Douglas's notes of the conference. See David M. Bixby, The Roosevelt
Court, Democratic Ideology, and Minority Rights: Another Look at United States v.
Classic, 90 Yale L.J. 741, 797 (1981). On the return of Stone's first circulated draft,
Hughes wrote, "I think I should not take part." On the second he wrote, "Please
note that I took no part." Chief Justice Hughes, Returns of United States v. Classic,
Box 66, Harlan Fiske Stone MSS, Manuscript Division, Library of Congress.

290 Bixby at 799-803.
291 No. 48, U.S. v. Andrews, and No. 262, U.S. v. Garbutt Oil Co. Butler OT 1937

Docket Book; Stone OT 1937 Docket Book; Roberts OT 1937 Docket Book; Brandeis
OT 1937 Docket Book.

292 No. 274, St. Paul Mercury Indemnity Co. v. Red Cab Co. Butler OT 1937 Docket
Book; Stone OT 1937 Docket Book; Roberts OT 1937 Docket Book; Brandeis OT
1937 Docket Book.

293 No. 33, Helvering v. Bashford. Stone OT 1937 Docket Book; Roberts OT 1937
Docket Book. The initial conference vote was 5-4 to affirm, with Roberts, Hughes,
McReynolds, Sutherland, and Butler in the majority, and Brandeis, Stone, Cardozo,
and Black dissenting. Roberts later recused himself, and on a second vote Hughes
shifted camps to join the former dissenters, while Cardozo was absent.The ultimate
disposition was 5-3 for reversal, with McReynolds, Sutherland, and Butler dissent-
ing, and the ailing Cardozo taking no part. 302 U.S. 454 (1938).

294 No. 65, Fairbanks v. U.S., and No. 548, Smith v. The Ferncliff. Butler OT 1938
Docket Book; Stone OT 1938 Docket Book.
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Brandeis.295 Stone also assumed responsibility for two cases previously
assigned to colleagues who ended up dissenting. 296 No. 509, Driscoll v
Edison Light & Power Co., appears initially to have been assigned to
Frankfurter,29 7 but was ultimately written by Reed, with the former
professor instead writing a concurring opinion objecting to the major-
ity's rationale.2 98 And when the Court initially voted in October of
1938 to reverse the lower court in No. 14, Chandler v. Wise, the opin-
ion had been assigned to Brandeis. 299 The case was reargued in the
spring of 1939 after Brandeis had retired, however, and Hughes ulti-
mately wrote the opinion dismissing rather than reversing the case.3c

The 1939 Term recorded only three reassignments: one from
Reed to Douglas,30 one from Frankfurter to Douglas, 302 and one
from Murphy to Hughes. 3 03 And during Hughes's final Term as Chief
Justice, only five cases changed hands. Murphy took one case from
Hughes, 304 and he relieved Stone of another in which the latter ulti-
mately took no part.30 5 Stone reciprocated by taking a case from

295 No. 158, Pacific Employers Ins. Co. v. Industrial Accident Commission of
California, Butler OT 1938 Docket Book; Stone OT 1938 Docket Book; Nos. 252-256,
Joseph S. Finch & Co. v. McKittrick, Roberts OT 1938 Docket Book.

296 No. 339, Curry v. McCanless, initially was assigned to Butler, who ultimately
dissented with Hughes, McReynolds, and Roberts. Stone OT 1938 Docket Book. No.
372, Graves v. Elliott, initially was assigned to Hughes, who ultimately wrote a dis-
sent joined by McReynolds, Butler, and Roberts. Stone OT 1938 Docket Book. The
conference vote on January 14, 1939 was 4-3, with the eventual dissenters compris-
ing the majority. Cardozo had not yet been replaced by Frankfurter, and Brandeis,
who would soon retire, did not vote. Roberts OT 1938 Docket Book; Butler OT 1938
Docket Book; Stone OT 1938 Docket Book. The case was reargued in late April, after
both Frankfurter and Douglas had been confirmed, and the votes of the new jus-
tices changed the outcome. 307 U.S. 383 (1939).

297 Butler OT 1938 Docket Book.
298 307 U.S. 104, 122 (1939) (Frankfurter, J., concurring).
299 Stone OT 1938 Docket Book.
30 307 U.S. 474 (1939). Douglas OT 1938 Docket Book has no record of

reassignments.
301 No. 386, Dickinson Industrial Site, Inc. v. Cowan. Stone OT 1939 Docket Book;

Murphy OT 1939 Docket Book. Douglas's clerk records that "his concurring opinion
became opin. of Court." Douglas 0T 1939 Docket Book.

302 No. 384, Helvering v. Wood. Stone OT 1939 Docket Book.
303 No. 559, Helvering v. Price. Stone OT 1939 Docket Book.
304 No. 74, Stoner v. New York Life Ins. Co. Stone OT 1940 Docket Book.
305 No. 90, Benitez Sampayo v. Bank of Nova Scotia. Roberts OT 1940 Docket

Book.
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Murphy.306 Finally, Stone also took control of two cases that initially
had been assigned to McReynolds,307 but from which the latter ulti-
mately dissented along with Hughes and Roberts.30

4. CONCLUSION

In addition to the information that they provide about the Court's
deliberations in particular cases, the docket books of the late Hughes
Court justices teach us some larger lessons. First, the docket books
show that the few instances in which Hughes reassigned cases typi-
cally involved a mid-term retirement, a recusal, a post-conference
voting shift, or a disagreement over rationale. Second, they also illu-
minate the civil liberties views of Hughes and Cardozo. Cardozo pub-
licly dissented from a number of decisions reversing criminal
convictions,30 but his passing conference vote in Nardone v. United

306 No. 727, Shamrock Oil & Gas Corp. v. Sheets. Roberts OT 1940 Docket Book.
307 The first case was No. 27, Helvering v. Horst. Stone OT 1940 Docket Book;

Murphy OT 1940 Docket Book. The vote at the October 29, 1940 conference had
been 7-2 to affirm, with Black and Douglas dissenting. Stone OT 1940 Docket Book;
Murphy OT 1940 Docket Book; Roberts OT 1940 Docket Book. Roberts records, a
"Revote" on November 15, in which Stone, Reed, and Frankfurter changed their
votes, and Murphy passed. Roberts OT 1940 Docket Book; see also Stone 1940 OT
Docket Book. Murphy ultimately joined the new majority for dismissal. 311 U.S. 112
(1940). The second case was No.205, Helvering v. Eubank, in which a similar voting
pattern was observed. Stone OT 1940 Docket Book; Murphy OT 1940 Docket Book;
Roberts OT 1940 Docket Book. The vote at the October 29 conference was 5-4 to af-
firm, with Reed, Frankfurter, Douglas, and Murphy dissenting. A "Revote" was held
on November 15, where Black and Stone changed their votes to reverse. Stone re-
cords Murphy as again passing, while Roberts records him as holding to his original
vote to reverse. Roberts OT 1940 Docket Book; Stone OT 1940 Docket Book. In ei-
ther event, Murphy ultimately joined the majority to reverse. 311 U.S. 122 (1940).
Douglas OT 1940 Docket Book records that in these two cases "Dissenting opinion
by Stone, J. became opinion of Court."

3os Helvering v. Eubank, 311 U.S. 122, 125 (1940) (McReynolds, J., dissenting);
Helvering v. Horst 311 U.S. 112, 120 (1940) (McReynolds, J. dissenting).

30 See, e.g., Sgro v. United States, 287 U.S. 206, 212 (1932) (Stone and Cardozo
dissent from opinion holding search unconstitutional); Grau v. United States, 287
U.S. 124, 129 (1932) (Stone and Cardozo dissent from opinion holding search un-
constitutional); see also Palko v. Connecticut, 302 U.S. 319 (1937) (Cardozo writes
and Stone joins opinion holding that the Double Jeopardy Clause does not apply to
state criminal prosecutions); United States v. Murdock, 290 U.S. 389, 398 (1933)
(Stone and Cardozo dissent from opinion affirming that it was reversible error for
the trial judge to inform the jury of his view that the accused was guilty beyond a
reasonable doubt).
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States suggests that he was even less favorably inclined toward
claims of the accused than his published vote would appear to indi-
cate. And assuming that Butler's notes on the conference discussion
in Lane v. Wilson faithfully record the Chief Justice's remarks, Hughes
was less inclined to strong protections of voting rights than his vote
in the published opinion would suggest. His passing vote at the Can-
twell v. Connecticut conference and his dissenting conference vote
in Lanzetta v. New Jersey similarly complicate his civil liberties record
as reflected in the U.S. Reports.

The published decisions are not nearly as misleading concerning
the civil rights and civil liberties views of Cardozo and Hughes, how-
ever, as they are of those of McReynolds. Though he ultimately
joined majorities favoring such claims in many cases, at conference
he dissented from dispositions that he would publicly join in Cham-
bers v. Florida, Lanzetta v. NewlJersey, and Pierre v. Louisiana. In ad-
dition, at conference he passed in Thornhill v. Alabama, Lovell v.
Griffin, Weiss v. United States, and Smith v. Texas. Indeed, it seems
that late in his tenure, as the personnel of the Court changed and
he became increasingly isolated in his views, the aging and, as one
of his clerks charged, lazy310 Justice may not have been preparing
for conference as assiduously as he might have. He seemed to pass
more frequently at conference votes, and as he remarked when his
turn came to speak at the Consolidated Edison conference in 1939,
he had "nothing to say."

The docket books also reveal considerable fluidity between the
initial conference vote and the final vote on the merits among the
justices of the late Hughes Court. First, there were eight instances
of defection in major cases. McReynolds was responsible for 37.5%
of these, departing from passing conference votes in Erie, Moun-
tain Producers, and on the issue of the timeliness of ratification in
Coleman. Five other justices contributed one defection (12.5%)
each. Butler departed from a vote with the conference majority in
Gaines, as did Douglas and Murphy in Classic. Meanwhile, Stone
and Black abandoned passing conference votes in favor of pub-
lished dissents in Gobitis and Classic, respectively. Thus, three
(37.5%) of these defections were of the strong variety, and five
(62.5%) of the weak variety. Second, there were instances of

310 See Hutchinson & Garrow at 141-42, 189-92, 227.
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post-conference shifts that created majorities for a disposition for
which none had materialized at conference. Stone ultimately
broke a 4-4 conference deadlock in Rock Royal, while in Zerbst six
justices changed positions between the conference vote and the
final vote on the merits to transform a conference majority to af-
firm into a decision to reverse. Third, there was an instance of jus-
tices switching places between the 5-4 vote at the conference and
the 5-4 final vote on the merits that did not alter the Court's dis-
position of the relevant issue. It is difficult to know whether
McReynolds was acquiescing or defecting on the standing issue in
Coleman, because we do not know whether he changed his vote
before or after Roberts defected from the conference majority on
that issue. But though this trading of places changed the composi-
tion of the narrow majority, it did not alter the judgment. Fourth,
there were instances in which a focus on the conference vote is
not sufficiently nuanced to capture the texture of a case of acqui-
escence adequately. To be sure, Black and Reed changed their
conference votes concerning the disposition in Erie, but their con-
ference remarks indicate that they subscribed to much of the
broader rationale on which Brandeis's opinion ultimately rested.
Similarly, Black and perhaps Douglas and Stone did not persuade
their colleagues to overrule both Miles v. Graham and Evans v.
Gore in O'Malley, and they ultimately joined an opinion overruling
only the former case. But this acquiescence in rationale did not re-
quire any change in their conference votes regarding the case's
disposition.

The most common form of vote fluidity on the late Hughes
Court, however, was acquiescence. The thirty-four unanimous deci-
sions discussed here provide a rough indication of this: while
sixteen (47.1%) of these cases also were unanimous at conference,
eighteen (52.9%) were not. If we eliminate from this category
unanimous cases decided per curiam and without full opinion, the
respective percentages become even more striking. Of the thirty
unanimous cases decided by full opinion, twelve (40%) also were
unanimous at conference, while eighteen (60%) were not.3 11 This

311 If we also eliminate Hale v. Kentucky, which was decided per curiam with a full
opinion, the respective percentages become 37.9% and 62.1%.
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observation is consistent with earlier studies finding that
conformity voting is the most common form of vote fluidity.3 1 2

The frequency with which each of the justices acquiesced in the
views of the majority is worthy of note. The notoriously cantanker-
ous and disagreeable Justice McReynolds was actually the member
of the Court most likely to acquiesce in a decision in order to pro-
duce unanimity. Of the eighteen unanimous decisions discussed
here that were not unanimous at conference, McReynolds acqui-
esced in thirteen (72.2%). By contrast, Hughes acquiesced in seven
(38.9%), Butler and Roberts in four (22.2%) each, and Brandeis and
Stone in one (5.6%) each. Of the Roosevelt appointees, only the
courtly Stanley Reed, who acquiesced in two decisions (10.1%),
suppressed his dissenting conference votes to produce unanimity
in any of these cases. Of these thirty-two instances of acquies-
cence, twenty (62.5%) were of the strong variety and twelve
(37.5%) were of the weak variety.3 13

Acquiescence in non-unanimous cases was, understandably, less
common. Hughes, Stone, and Roberts each did so twice (20%), and
McReynolds, Butler, Cardozo, and Black once (10%) each. Of these

312 See, e.g., Maltzman & Wahlbeck, 90 Am. Pol. Sci. Rev. at 590-91 (finding that
justices were more likely to move from a dissenting conference vote to the majority
than to defect from the conference majority); Brenner & Dorff, 4 J.Theoretical Poli-
tics at 198 (finding that movement from conference minority to ultimate majority is
the most frequent type of vote fluidity); Brenner, 26 Am. J. Pol. Sci. at 389 (finding
that 68% of the cases in which there was vote fluidity resulted in an increase in the
size of the majority); Brenner, 24 Am. J. Pol. Sci. at 531, 534 ("justices are more likely
to switch from the minority or nonparticipation at the original vote to the majority
position at the final vote than to shift in the opposite direction ... . Clearly, some of
the justices, once they have lost at the original vote or failed to participate in that
vote, are willing to conform to the opinion of the court's majority and vote with
them at the final vote. Indeed, over three-quarters of the vote changes moved in a
consensus direction").

313 Six of McReynolds's thirteen acquiescences in ultimately unanimous cases
were strong (Lowden, Waterman, Pierre, Lanzetta, Chambers, and Falcone), while
seven were weak (Alabama Power, Duke Power, Mackay Radio, Ford Motor, Weiss,
Smith v. Texas, and Lovell). Hughes acquiesced strongly in three unanimous deci-
sions (Lowden, Waterman, and Lanzetta), and weakly in four (Darby, Opp, Cantwell,
and Pullman). Each of Butler's four acquiescences in unanimous decisions was
strong (Mackay Radio, Ford Motor, Pierre, and Lovell). Roberts acquiesced strongly
in three unanimous cases (Lowden, Waterman, and Falcone), and weakly in one
(Pullman). Brandeis's acquiescence in Barnwell Bros. was strong, as was Stone's in
Lanzetta. Reed's acquiescences in both Chambers and Perkins were strong. It is also
possible, though not certain, that Frankfurter acquiesced in Falcone.
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ten instances of acquiescence, only three (30%) were of the strong
variety and seven (70%) were of the weak variety.314 Thus, of these
forty-two instances of acquiescence in major cases decided by the
late Hughes Court,315 twenty-three (54.8%) were of the strong vari-
ety and nineteen (45.2%) of the weak variety. An examination of
the breakdown of these instances of acquiescence reveals an inter-
esting and previously hidden irony found in the juxtaposition of the
public and private conduct of the justices. Those who were most
frequently found in the dissenting column in the Court's published
reports were also those who most often acquiesced in the judg-
ments of their colleagues in major cases. During the 1939 and 1940
Terms, the justices most like to dissent were McReynolds (22%),
Roberts (18%), and Hughes (12%).316 Of the forty-two instances of
acquiescence in major cases, by contrast, McReynolds, who served
for approximately three and a half of the four Terms, was alone re-
sponsible for 33.3%, recording fourteen in all. Hughes, who served
for the entire period, accounted for nine (21.4%). Roberts, who
served for the entire period, accounted for six instances (14.3%),
while Butler, who served for only two full Terms, accounted for five
(11.9%). Stone, who served for the entire period, accounted for
three (7.1%), while Reed, who served for approximately three and
a half of the Terms, accounted for two (4.8%). Brandeis, who served
for about one and a half of the Terms, and Cardozo, who did not sit
for any cases argued after December of 1937, each acquiesced in
one (2.4%) of these cases - the same number in which Black acqui-
esced over four full Terms. No instances of acquiescence in these
cases were recorded for Sutherland, who served for only a little
over three months of the 1937 Term; Douglas, who served a little
over two of the Terms; Murphy, who served for about one and a

314 Hughes acquiesced strongly in Lane and weakly in Gerhardt. Stone acquiesced
weakly in Brush and strongly on the merits issue in Coleman. Roberts acquiesced
weakly in Fainblatt and strongly on the merits issue in Coleman. The acquiescences
of McReynolds in Thornhill, Butler in Carolene Products, Cardozo in Nordone, and
Black in Gobitis were all of the weak variety.

315 For reasons explained above, I exclude from this number the voting shifts of
Black and Reed in Erie, the acquiescence in rationale by Black and perhaps by Stone
and Douglas in O'Malley, and McReynolds's shift with respect to the standing issue
in Coleman.

316 C. Herman Pritchett, Divisions of Opinion among Justices of the U.S. Supreme
Court, 1939-1941, 35 Am. Pol. Sci. Rev. 890, 891 (1941).
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half of the Terms; and possibly Frankfurter, who served for approxi-
mately two and a half of the Terms. 317 The fact that McReynolds
was the late Hughes Court justice by far the most likely to acquiesce
in major decisions echoes Professor Saul Brenner's finding that on
the Vinson Court "extreme justices [were] most likely to be closer
to the mean at the final vote than at the original vote," because
"extreme justices are likely to lose more often at the original
vote." 3 18

317 Frankfurter may have acquiesced in Falcone, though the evidence from the
docket books is conflicting. See supro, n. 123.

318 Saul Brenner, Ideological Voting on the Vinson Court: A Comparison of Original
& Final Votes on the Merits, 22 Polity 157, 163 (1989). An examination of these
cases also provides some indication of the comparative success of the justices in
preparing opinions that would attract colleagues who had dissented or passed at
conference. There were eighteen major cases that became unanimous after a di-
vided conference vote. Of these, Stone (Barnwell Bros., Lowden, Darby, Falcone)
and Black (Waterman Steamship, Pierre, Smith v. Texas, Chambers v. Florida) each
wrote four (22.2%), Hughes (Ford Motor, Lovell, Perkins v. Elg) and Roberts (Mackay
Radio, Cantwell, Weiss) each wrote three (16.7%), Sutherland (Alabama Power,
Duke Power) wrote two (11.1%), and Butler (Lonzetta) and Frankfurter (Pullman)
each wrote one (5.6%). Neither Brandeis, Cardozo, Reed, nor Murphy was responsi-
ble for any of these decisions. This phenomenon can also be examined by looking at
the percentage of unanimous major opinions authored by a justice that were not
unanimous at conference. Here Sutherland (2/2), Roberts (3/3), Black (4/4), and
Frankfurter (1/1) all tied at 100%. Stone came next at 66.7% (4/6), while Hughes (3/
6) and Butler (1/2) each tied at 50%. The fraction for all other justices contained a
zero in either the numerator (McReynolds, Brandeis, Cardozo, Reed, Douglas, Mur-
phy) or the denominator (Brandeis, Cardozo, Murphy).

These data also should be viewed in light of divided major decisions in which the
author failed to increase the size of the conference majority. Excluding Hague, for
which there was no majority opinion, there were twenty-six such cases. Neither
McReynolds, Brandeis, Sutherland, Butler, Black, nor Murphy wrote any of these.
Hughes was the author of ten (38.5%) (Santa Cruz Fruit, Consolidated Edison, Fan-
steel, Currin, Electric Bond & Share, Bekins, Morgan II, Mountain Producers, Cole-
man, Gaines); Roberts wrote seven (26.9%) (Schneider, Sands, New Negro Alliance,
Lauf, Mulford, Tennessee Electric, Eisenberg); Stone wrote four (15.4%) (Columbian
Enameling, Apex Hosiery, Connecticut General, Classic); Reed wrote two (7.7%)
(Hood, Madden); and Cardozo (Palko), Frankfurter (Rowan & Nichols), and Douglas
(Sunshine Anthracite Coal) each wrote one (3.8%).

Finally, one should also consider cases in which the author of an opinion man-
aged to attract additional votes, but failed to achieve unanimity. Stone did so in
four of twelve such cases (Carolene Products, Gerhardt, O'Keefe, Fainblatt); Frank-
furter did so in three (O'Malley, Gobitis, Lane); and Brandeis (Erie), Sutherland
(Brush), Roberts (Nardone), Reed (Rock Royal), and Murphy (Thornhill) in one each.
Neither Hughes, McReynolds, Butler, Cardozo, Black, nor Douglas accounted for any
such cases.

2015 421



AMERICAN JOURNAL OF LEGAL HISTORY

The fact that the most senior justices - McReynolds, Hughes,
Roberts, Butler, and Stone - were those who most frequently ac-
quiesced in the conference majority's judgment in major cases also
indicates that newcomers to the late Hughes Court did not experi-
ence the kind of freshman effect with respect to voting fluidity that
some scholars have found on other Courts. The late Hughes Court
welcomed five freshman justices: Black, Reed, Frankfurter, Douglas,
and Murphy. As mentioned above, Reed acquiesced strongly in
Chambers and Perkins, and Black acquiesced weakly in Gobitis.
With the possible exception of Frankfurter, who may have acqui-
esced in Falcone, there were no other instances of acquiescence in
a major case by any of these freshman justices on the late Hughes
Court. 319

By contrast, the justices who remained from the early and mid-
dle years of the Hughes Court, many of whom were holdovers from
the Taft and/or White Courts, continued to aspire to the high rates

319 Further research will be necessary to determine whether the late Hughes
Court justices manifested greater degrees of vote fluidity or more of a freshman ef-
fect in nonsalient cases than are manifested in the cases examined here. Some stud-
ies of voting fluidity conclude that "justices were no more likely to change their
votes in important, or salient, cases than in those of lesser importance." Hagle &
Spaeth, 44 Western Political Quarterly at 124. See also Maltzman & Wahlbeck, 90
Am. Pol. Sci. Rev. at 589 (finding that "justices are not less likely to switch in salient
cases"); Brenner, Hagle, & Spaeth, The Defection of the Marginal Justice, 42 Western
Political Quarterly 409 (concluding that the defection of the marginal member of
the minimum winning coalition on the Warren Court is best explained not by the
importance of the case, but instead by that justice's ideological proximity to mem-
bers of the dissenting coalition and, secondarily, to that justice's relative lack of
competence). Other studies conclude that acquiescence was in fact more likely to
occur in cases that were not "salient." Dorff & Brenner, 54 J. Politics at 772, 773;
Brenner, Hagle, & Spaeth, 23 Polity 309. Compare Brenner, 24 Am. J. Pol. Sci. at 530
(finding that percentage of total vote switches was no greater in "nonmajor" than
in "major" cases, but that vote switches occurred in a higher percentage of
"nonmajor" cases); Brenner, 26 AM. J. POL. SCL at 389 (reaching similar conclusions
with a different data set). Similarly, Paul Freund reported that, "As far as I could
make out, [Cardozo's] disagreements [with the majority in conference] - this being
his first full term on the Court - derived from the fact that in New York he had been
accustomed to a rather different set of procedural rules and substantive rules inter-
meshed with procedure, so that some things which were decided one way in the
federal courts would have been decided differently in New York," and that this is
what may have accounted for the Justice's allegedly frequent changes of vote be-
tween the conference and the final vote on the merits. Freund, 26 Ohio St. L. J. at
227. This suggests the possibility that in some instances a greater degree of fresh-
man vote fluidity might be exhibited in less salient cases.
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of unanimity that their predecessors had achieved. Taft is famous
for his "consuming ambition" to "mass the Court" - to build una-
nimity so as to give "weight and solidity" to its decisions.3 2 0 The
Taft Court achieved unanimity in a remarkable percentage of its
cases. For the 1921-1928 Terms, 84% of the Court's published
opinions were unanimous; 32 1 taking into account all of its decisions
for the entirety of Taft's tenure, the unanimity rate was 91.4%.322
This rate of unanimity was in line with the rates achieved by the
White Court, on which McReynolds, Brandeis, and Hughes each
had served,32 3 and the attitudes formed under White and his pre-
decessors appear to have contributed to the persistence of this
phenomenon. Taft discouraged dissents, believing that most of
them were displays of egotism that weakened the Court's prestige
and contributed little of value. 32 4 As a consequence, he worked
hard to minimize disagreement, often sacrificing the expression of
his own personal views.325 Van Devanter shared Taft's distaste for
public displays of discord, and strongly lobbied his colleagues to
suppress their dissenting views. 3 2 6 Butler similarly regarded dis-
sents as exercises of "vanity" that "seldom aid us in the right devel-
opment or statement of the law," and instead "often do harm." 3 2 7

He therefore commonly "acquiesce[d] for the sake of harmony &

320 Alpheus Thomas Mason, William Howard Taft: Chief Justice 198 (Simon &
Schuster, New York, 1965); Alpheus Thomas Mason, The Supreme Court From Taft
to Warren 57 (L.S.U., Baton Rouge, 1958); Alpheus Thomas Mason, The Chief Justice
of the United States: Primus Inter Pares, 17 J. Pub. L. 20, 31-32 (1968).

321 Post, 85 Minn. L. Rev. at 1309.
322 Lee Epstein, Jeffrey A. Segal, Harold J. Spaeth, & Thomas Walker, The Supreme

Court Compendium: Data, Decisions, and Developments 147, 161 (C.Q., Washing-
ton, D.C., 1994).

323 Post, 85 Minn. L. Rev. at 1310.
324 Post, 85 Minn. L. Rev. at 1310-11, 1356; Mason, William Howard Taft at 198;

William Howard Taft to Harlan F. Stone, Jan. 26, 1927, Box 76, Harlan Fiske Stone
MSS, Manuscript Division, Library of Congress, quoted in Walter F. Murphy, Ele-
ments of Judicial Strategy 47 (Univ. of Chicago, Chicago, 1964).

325 2 Henry F. Pringle, The Life and Times of William Howard Taft 1049 (Farrar &
Rinehart, New York, 1939) (Taft "shrank from all dissents, including his own"); Post,
85 Minn. L. Rev. at 1311-12.

326 Urofsky, 1985 Sup. Ct. Rev. at 330; Post, 85 Minn. L. Rev. at 1318, 1340, 1341,
1343.

327 Henry J. Abraham, The Judicial Process 214-15 (Oxford, New York, 2d. ed.
1968); Murphy at 52; Post, 85 Minn. L. Rev. at 1340.
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the Court." 328 McReynolds and Sutherland expressed similar views,
and suppressed dissenting opinions accordingly.32 9 Even the "great
dissenters," Holmes and Brandeis, believed that dissents should be
aired sparingly, and often "shut up," as Holmes liked to put it, when
their views departed from those of their colleagues.330

Like Taft, Hughes "sought to present a united Court to the pub-
lic,"3 31 frequently suppressing his own views for the sake of una-
nimity. Hughes "believed that unanimity of decision contributed to
public confidence in the Court," and "[e]xcept in cases involving
matters of high principle, he willingly acquiesced in silence rather
than expose his dissenting views." 3 3 2 As he wrote on his return of
one of Stone's draft opinions, "I choke a little at swallowing your
analysis, still I do not think it would serve any useful purpose to ex-
pose my views."333 In his efforts "to find common ground upon
which all could stand," Hughes "was willing to modify his own

328 Post, 85 Minn. L. Rev. at 1341-43.
329 Post, 85 Minn. L. Rev. at 1341-44; James C. McReynolds to Harlan F. Stone,

Apr. 2, 1930, Box 76, Harlan Fiske Stone MSS, Manuscript Division, Library of Con-
gress, quoted in Corley, Steigerwalt, & Ward, 38 J. Sup. Ct. Hist. at 30; Murphy at
52-53.

3 Urofsky, 1985 Sup. Ct. Rev. at 327, 328, 330; Post, 85 Minn. L. Rev. at 1341-42,
1344-46, 1349-51; Mason, Taft to Warren at 58 ("For the sake of harmony staunch
individualists such as Holmes, Brandeis, and Stone, though disagreeing, would
sometimes go along with the majority"); Northern Securities Co. v. United States,
193 U.S. 197, 400 (1904) (Holmes, J., dissenting) ("I think it useless and undesirable,
as a rule, to express dissent"); Alexander M. Bickel, The Unpublished Opinions of
Mr. Justice Brandeis 18 (Belknap, Cambridge, Mass., 1957) ("Can't always dissent,'
[Brandeis] said....'I sometimes endorse an opinion with which I do not agree.")

33 Epstein, Segal, & Spaeth, 45 Am. J. Pol. Sci. at 365. See also O'Brien, Institu-
tional Norms, at 98.

332 David J. Danelski & Joseph S. Tulchin, eds., The Autobiographical Notes of
Charles Evans Hughes xxvi (Harvard, Cambridge, Mass., 1973).

333 Charles Evans Hughes to Harlan Fiske Stone, Nov. 4, 1939, accompanying
Chief Justice Hughes, Return of Sanford v. Commissioner of Internal Revenue, Box
65, Harlan Fiske Stone MSS, Manuscript Division, Library of Congress. On his return,
Justice Roberts wrote, "I do not agree; but as this is a mere question of construing a
tax statute, I shall say nothing unless somebody else 'hollers.' I'll let you know if I
want you to note a dissent." Justice Roberts, Return of Sanford v. Commissioner of
Internal Revenue, Box 65, Harlan Fiske Stone MSS, Manuscript Division, Library of
Congress. On his return, Justice McReynolds wrote, "Alas, no - Ten pages of added
confusion!" Justice McReynolds, Return of Sanford v. Commissioner of Internal Rev-
enue, Box 65, Harlan Fiske Stone MSS, Manuscript Division, Library of Congress. In
the end, however, neither of these justices dissented. The published opinion is
unanimous.
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opinions to hold or increase his majority; and if this meant he had
to put in some disconnected thoughts or sentences, in they
went." 3 3 4 And while Hughes dissented at a higher rate as Chief Jus-
tice than had White or Taft, he did so at a much lower rate than
would Stone, Fred Vinson, or Earl Warren.3 35

A variety of factors may have contributed to what Dean Robert
Post calls this "norm of acquiescence."33 6 Here I wish to highlight
just a few. First, the literature of the period illustrates among the
bench and bar a widely-held aversion to dissents as excessively
self-regarding, and as weakening the force of judicial decisions by
unsettling the law.337 This conviction found expression in Canon 19
of the American Bar Association's Canons of Judicial Ethics, which
exhorted judges not to "yield to pride of opinion or value more
highly his individual reputation than that of the court to which he
should be loyal. Except in cases of conscientious difference of opin-
ion on fundamental principle, dissenting opinions should be dis-
couraged in courts of last resort." Instead, "judges constituting
a court of last resort" were admonished to "use effort and self-
restraint to promote solidarity of conclusion and the consequent
influence of judicial decision."338 Taft was the chair of the

334 Danelski, The Influence of the Chief Justice, at 174.
335 In cases decided by written opinion, White dissented in 1.35%, Taft in 0.93%,

Hughes in 2.24%, Stone in 13.49%, Vinson in 12.44%, and Warren in 12.13%. S. Sid-
ney Ulmer, Exploring the Dissent Patterns of the Chief Justices: John Marshall to
Warren Burger, in Sheldon Goldman & Charles M. Lamb, eds., Judicial Conflict and
Consensus: Behavioral Studies of American Appellate Courts 53 (Univ. of Kentucky,
Lexington, Ky., 1986).

336 Post, 85 Minn. L. Rev. at 1344.

337 Post, 85 Minn. L. Rev. at 1344, 1348-49, 1354, 1356-57; Evan A. Evans, The
Dissenting Opinion - Its Use and Abuse, 3 Mo. L. Rev. 120, 123-26 (1938) (quoting
various criticisms of dissents made by members of the bench and bar); Alex Simp-
son, Jr., Dissenting Opinions, 71 U. Pa. L. Rev. 205, 205-06 (1923) quoting various
professional criticisms of dissenting opinions); William A. Bowen, Dissenting Opin-
ions, 17 Green Bag 690, 693 (1905) ("the Dissenting Opinion is of all judicial mis-
takes the most injurious"). See also Ulmer, Exploring the Dissent Patterns, at 50-51
("dissent diminishes the image of monolithic solidarity, which allegedly enhances
respect for the Court and obedience to its mandates.")

338 ABA Canons of Judicial Ethics, Canon 19 (1924), in Lisa L. Milord,The Develop-
ment of the ABA Judicial Code 137 (A.B.A., Chicago, 1992). In 1972, the American
Bar Association replaced the Canons with a Code of Judicial Conduct, which does
not contain a provision similar to Canon 19. Wahlbeck, Spriggs II, & Maltzman, 27
American Politics Quarterly at 508 n.1.
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committee that drafted the Canons, and Sutherland was a commit-
tee member before his appointment to the Court.339 Second, the
norm of acquiescence promoted a collegiality and reciprocity
among the justices that smoothed over potential conflicts and
avoided alienating colleagues whose support one might need in fu-
ture cases. 34 0 Third, during this period nearly all of the justices had
only one clerk rather than the four that justices typically have
today, and most of the justices wrote their own opinions.3 41 With
such comparatively limited resources at their disposal, the cost of
preparing a dissenting opinion was considerably higher.342

The unanimity rates of the early Hughes Court were remarkably
similar to those of the White and Taft Courts. For the 1930 Term
the rate was 89.2%; for the 1931 Term it was 82.7%; for the 1932
Term it was 83.9%; and for the 1933 Term it was 83.5%. Even during
the height of the Court's encounter with the New Deal, unanimity
rates remained robust: 85.9% for the 1934 Term; 82.1% for the frac-
tious 1935 Term; and 79.2% during the 1936 Term. With the

3 Post, 85 Minn. L. Rev. at 1284 n.55.
3 Post, 85 Minn. L. Rev. at 1345. See also Caldeira & Zorn, 42 Am. J. Pol. Sci. at

877; Murphy at 61 ("A Justice who persistently refuses to accommodate his views
to those of his colleagues may come to be regarded as an obstructionist. A Justice
whose dissents become levers for legislative or administrative action reversing judi-
cial policies may come to be regarded as disloyal to the bench. It is possible that ei-
ther appraisal would curtail his influence with his associates.")

s4 During this period, justices were authorized to employ a law clerk and a secre-
tary. Pierce Butler used each to perform the duties of a law clerk, and one of them,
John Cotter, wrote first drafts of most of Butler's opinions. The other justices, how-
ever, tended to employ only one law clerk, and to do their own drafting. See Barry
Cushman, The Clerks of the Four Horsemen, Part 1, 39 J. Sup. Ct. Hist. 386 (2014);
Barry Cushman, The Clerks of the Four Horsemen, Part II, 40 J. Sup. Ct. Hist. 55
(2015); Melvin I. Urofsky, Louis D. Brandeis: A Life 465 (Pantheon, New York, 2009).
Congress did not authorize the justices to hire two law clerks until 1941, though
most of them continued to employ only one clerk until 1946. See Artemus Ward &
David L. Weiden, Sorcerer's Apprentices: 100 Years of Law Clerks at the United
States Supreme Court 36-37 (N.Y.U., New York, 2006).

342 See Bradley J. Best, Law Clerks, Support Personnel, and the Decline of Consen-
sual Norms of the United States Supreme Court, 1935-1995 at 214, 232 (L.F.B., New
York, 2002) (finding "a positive, statistically significant relationship between the
number of law clerks on the Court and the frequency of dissenting and concurring
opinions"); Ley, Searles, & Clayton, 49 Tulsa L. Rev. at 112-13, 121 (concluding that
"the opportunity for cost-lowering effects of law clerks" is "significant to our under-
standing of the persistence of non-consensual norms").
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addition of the Roosevelt appointees beginning in the 1937 Term,
however, unanimity rates began a decline from which they would
never recover: 69.7% for the 1937 Term; 64% for the 1938 Term;
69.3% for the 1939 Term; and 71.5% for Hughes's last Term as Chief
Justice. And after Hughes departed the bench, it would be the ex-
ceedingly rare Term that would produce a unanimity rate exceeding
50%.343 The late Terms of the Hughes Court thus marked the death
throes of a longstanding set of institutional norms and practices,
and the inauguration of an era of "division and discord."34 4

One might be tempted to think that the dearth of instances of
acquiescence by the Roosevelt appointees is attributable to the
fact that they so often found themselves in the conference major-
ity. After Black replaced Van Devanter in August of 1937 and Reed
succeeded Sutherland in late January of 1938, the "liberal" wing of
the Court, earlier comprised by Justices Brandeis, Stone, and Car-
dozo, held a voting majority. As one observer put it in early Febru-
ary of 1938, "'the President now controls the Supreme Court.'" 3 4 5

The subsequent additions of Frankfurter, Douglas, and Murphy
served to solidify and augment that working majority. And it is true
that, with the exceptions of Reed in Chambers and Perkins v. Elg,
and the possible exception of Frankfurter in Falcone, the participat-
ing Roosevelt appointees were in the conference majorities of
every major unanimous decision rendered by the late Hughes
Court. In none of the remaining thirty-one unanimous cases was it
necessary for a Roosevelt appointee to acquiesce in order to make
a unanimous Court.

But when one examines the major cases in which unanimity was
not achieved, a different picture emerges. Of the thirty-nine such

343 Lee Epstein, Jeffrey A. Segal, Harold J. Spaeth, & Thomas Walker, The Supreme
Court Compendium: Data, Decisions, and Developments 247-49 (SAGE/CQ, Thou-
sand Oaks, Cal., 5 th ed. 2012).

344 Melvin I. Urofsky, Division and Discord: The Supreme Court Under Stone and
Vinson, 1941-1953 (Univ. of South Carolina, Columbia, S.C., 1997).

345 William E. Leuchtenburg, Franklin 0. Roosevelt's Supreme Court "Packing"
Plan, in Essays on the New Deal 74, 109 (Harold F. Hollingsworth & William F.
Holmes, eds., Univ. of Texas, Austin, Tex., 1969) (quoting Letter from Frank Gannett
to E.A. Dodd (Feb. 5, 1938)). Due to the fact that Cardozo did not participate in any
decisions after he became ill in December of 1937, this majority was not consoli-
dated until his replacement by Frankfurter in late January of 1939.
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cases in which Black participated,3 4 6 he joined the opinion of the
Court in only twenty-seven (69.2%). With the exception of Gobitis, in
which he weakly acquiesced, Black was in the conference majority in
each of these cases.34 7 As for the remaining cases, Black dissented
whole or in part six, 3 48 noted or wrote separate concurrences in
four,3 49 and concurred in part and dissented in part in one. 350 Reed
recused himself from a number of cases with which he had been in-
volved as Solicitor General, but he nevertheless participated in
twenty-seven non-unanimous major cases. 3

-
5 Of these he joined the

opinion of the Court in twenty-two (81.5%). In each of these cases
he was in the conference majority.3 5 2 Of the remaining cases he dis-
sented in three,3 53 concurred in one,35s and dissented in part and
concurred in part in one.3 55 Frankfurter participated in seventeen
such cases, and joined the majority opinion in fifteen (88.2%). In
each of these cases he was with the conference majority.35 6 In the
remaining two cases, Frankfurter noted his concurrence.357 Douglas

346 I exclude from this count Johnson v. Zerbst, which involved post-conference
vote fluidity on the part of so many justices that it is difficult to analyze in terms of
acquiescence and defection.

347 Polka; Nardone; Santa Cruz Fruit; New Negro Alliance; Lauf; Currin; Electric
Bond & Shore; Bekins; Tennessee Electric; Erie; Mountain Producers; Gaines; Mul-
ford; Eisenberg; Graves v. O'Keefe; Fainblatt; Schneider Hood; Sunshine Anthracite
Coal; Madden; Hague; O'Malley; Lane v. Wilson; Apex Hosiery; Rowan & Nichols;
Thornhill.

348 Connecticut General; Morgan II; Fansteel; Sands; Columbian Enameling;
Classic.

3 Carolene Products; Helvering v. Gerhardt; Rock Royal; Coleman.
3so Consolidated Edison.
sI exclude again from this number Johnson v. Zerbst, for the reasons stated in

n. 346, supro. It is worth noting, however, that Reed did not ultimately join the
opinion of the court in Zerbst, but instead noted a concurrence.

352 New Negro Alliance; Currin; Bekins; Gaines; Mulford; Eisenberg; Graves v.
O'Keefe; Fainblatt; Schneider; Hood; Sunshine Anthracite Coal; Rock Royal; Madden;
Hague; O'Malley; Coleman v. Miller; Lane v. Wilson; Apex Hosiery; Rowan & Nichols;
Thornhill; Gobitis; Classic.

3s3 Fonsteel; Sands; Columbian Enameling.

3 Erie.
3ss Consolidated Edison.
356 Mulford; Eisenberg; Fainblatt; Schneider; Hood; Sunshine Anthracite Coal;

Rock Royal; Madden; O'Malley; Lane v. Wilson; Apex Hosiery; Rowan & Nichols;
Thornhill; Gobitis; Classic.

3s7 O'Keefe; Coleman.
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participated in twelve such cases, and joined the Court majority in
nine of them (75%). In each of these cases he was in the conference
majority.35 8 He noted his concurrence in two others,359 and dis-
sented in one.3 60 Murphy participated in five such cases, and joined
the opinion of the Court in four of them (80%). In each of these
cases he was in the conference majority.3 6 1 He dissented in the re-
maining case.362

Thus, with the lone exception of Black's weak acquiescence in
Gobitis, of these thirty-nine non-unanimous major decisions in
which one or more of the Roosevelt appointees participated, not a
single one of the new justices changed his vote to join the majority
between the conference vote and the final vote on the merits.
Where they had cast dissenting votes in conference, they ex-
pressed their dissents in the U.S. Reports. And sometimes where
they had voted with the majority on the judgment in conference,
they would nevertheless note or publish a concurrence. As Profes-
sor David O'Brien has stated, unlike their liberal predecessors
Holmes and Brandeis, Justices Black and Douglas, among others,
"noted every dissent."3 63

The docket books of the justices of the late Hughes Court thus
help us to understand the reasons for the explosion of dissensus on
the Stone Court. Some scholars have attributed the decline of una-
nimity during Stone's tenure principally to the Chief Justice's tem-
perament and leadership style. Stone disdained false appearances
of consensus, preferring instead the full airing of opinions both in
conference and in the published reports. 364 Others have agreed

358 Schneider Hood; Sunshine Anthracite Coal; Madden; O'Malley; Apex Hosiery;
Rowan & Nichols; Thornhill; Gobitis.

3 Rock Royal; Coleman.
36 Classic.
361Apex Hosiery; Rowan & Nichols; Thornhill; Gobitis.
362 Classic.
363 O'Brien, Institutional Norms, at 93. This is, of course, a bit of an exaggeration.

See, e.g., Justice Black, Return of Warszower v. United States, 312 U.S. 342 (1941)
("I acquiesce"), and Justice Black, Return of Browder v. United States, 312 U.S. 335
(1941) ("I acquiesced"), Box 261, Hugo L. Black MSS, Manuscript Division, Library of
Congress. The author of the circulated opinion in each case was Justice Reed.

3 See, e.g., Walker, Epstein, & Dixon, 50 J. Politics at 379-84; Danelski, The Influ-
ence of the Chief Justice, at 171-72, 175; Mason, Harlan Fiske Stone at 575, 591,
608.

2015 429



AMERICAN JOURNAL OF LEGAL HISTORY

that these were significant factors, 3 65 but have pointed to addi-
tional factors that may have helped to contribute to the decline.
Among these are long-term changes in attitudes toward separate
opinions;3 66 a proportional reduction in the size of the Court's non-
discretionary docket and changes in the types of cases composing
that docket;3 67 and the influence of legal realism in emphasizing
the indeterminacy of legal materials, exposing the grounding of
legal principles in contestable social and political values, and in re-
vealing fault lines in legal liberalism.3 68

Still other scholars, however, have observed that a change "in
the propensity to dissent" appeared during the 1938 Term, "indi-
cating that the Court's norm of consensus was first challenged by
growing levels of dissent in the later years of the Hughes Court."3 6 9

This has inclined some to attribute the change in rates of dissent to
the appointment of several new justices "who had not been social-
ized in the traditions of consensus,"370 to the fact that some of
these justices who had formerly been law professors, who "are
more likely to write separate opinions than Justices who began
their careers in other professions,"37 ' and to the strained interper-
sonal relationships among the justices.372 As Robert Steamer put it,
the increase in dissensus was "a reflection of the fierce intellectual

365 Goldman at 337-39; Kelsh, 77 Wash. U. L. Q. at 178-79; Hendershot, Hurwitz,
Lanier, & Pacelle, Jr., 20 Political Research Quarterly at 9, 12; Robert J. Steamer,
Chief Justice: Leadership and the Supreme Court 266 (Univ. of South Carolina,
Columbia, S.C., 1986); Ley, Searles, & Clayton, 49 Tulsa L. Rev. at 106; Pritchett at
40; O'Brien, Institutional Norms, at 99, 103; Corley, Steigerwalt, & Ward, 38 J. Sup.
Ct. Hist. at 21, 27, 29-31, 32-35,47.

3 Kelsh, 77 Wash. U. L. Q. at 175-80.
367 Goldman at 337; Hendershot, Hurwitz, Lanier, & Pacelle, Jr., 20 Political

Research Quarterly at 9, 13; Corley, Steigerwalt, & Ward, 38 J. Sup. Ct. Hist. at 21-
22, 27-28, 47. Cf Walker, Epstein, & Dixon, 50 J. Politics at 364-70.

36 Ley, Searles, & Clayton, 49 Tulsa L. Rev. at 106; O'Brien, Institutional Norms, at
101, 103; Corley, Steigerwalt, & Ward, 38 J. Sup. Ct. Hist. at 21, 27-28, 47.

369 Hendershot, Hurwitz, Lanier, & Pacelle, Jr., 20 Political Research Quarterly at 8.
370 Ley, Searles, & Clayton, 49 Tulsa L. Rev. at 105; Goldman at 339. See also Cor-

ley, Steigerwalt, & Ward, 38 J. Sup. Ct. Hist. at 22, 23-24; Walker, Epstein, & Dixon,
50 J. Politics at 378, 385.

371 Ley, Searles, & Clayton, 49 Tulsa L. Rev. at 122. See also Corley, Steigerwalt, &
Ward, 38 J. Sup. Ct. Hist. at 22, 39-40; Walker, Epstein, & Dixon, 50 J. Politics at 385.

372 Goldman at 337; See also Corley, Steigerwalt, & Ward, 38 J. Sup. Ct. Hist. at
31-32; Walker, Epstein, & Dixon, 50 J. Politics at 374.
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independence" of the members of the Stone Court, most of whom
were also members of the late Hughes Court. "A spirit of compro-
mise was only minimally present as each justice insisted on main-
taining his own position."373Thus, Professor O'Brien has noted that
the decline in the Court's unanimity rate "began during the last
four years of the Hughes Court, coinciding with the arrival of FDR's
first five appointees (Black, Reed, Frankfurter, Douglas, and Mur-
phy). During the 1933 to 1936 terms, when the Court's composition
remained stable, the traditional norm of consensus prevailed. That
norm, however, began to fail to hold in the last four years of Hugh-
es's chief justiceship ... ."374 Professor O'Brien therefore concludes
that "too much weight has been given to [Stone's] influence and
too little to the impact of changes brought by FDR's other eight
appointees."37 5

To see how the docket books help to illustrate this point, con-
sider the following statistics. Of the seventy-two major cases that
the late Hughes Court decided by full opinion, the final vote on the
merits was unanimous in thirty (41.7%). Had one or more of the
Roosevelt appointees not acquiesced in the judgment of their col-
leagues, that number would have decreased only to twenty-seven
(37.5%) or twenty-eight (38.9%), depending upon which account of
Frankfurter's conduct in Falcone one credits. By contrast, had not
one or more of the justices of the Old Court acquiesced, that num-
ber would have decreased to twelve (16.7%).

A proper appreciation of the role of the Roosevelt appointees in
increasing dissensus, therefore, simultaneously recognizes the cor-
responding contribution made by the late Hughes Court's senior
members in retarding its public manifestation. Chief Justice
Hughes, Justice McReynolds, and Justice Butler were together the
justices responsible for the vast majority of instances of acquies-
cence on the late Hughes Court. When they left the bench, much of
the long tradition of acquiescence left with them. With their depar-
tures, the Court was left with a number of members who would
not yield to their colleagues. When they disagreed with another in
conference, that division would appear in the published reports.

7 Steamer at 266.
374 O'Brien, Institutional Norms, at 100-01.
37 O'Brien, Institutional Norms, at 103.
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A Court comprised by justices who shared greater ideological prox-
imity could thus display higher rates of dissensus than had its more
ideologically diverse predecessor.37 6 The seeds of public discord
were sown by the appointment to the Court of justices who dis-
dained the more compliant norms of their judicial forebears. Their
full flowering was held at bay only by the continued observance of
those norms by the last remnants of the Old Court.

376 The unanimity rates for the Stone Court were 60.9% for the 1941 Term, 49%
for the 1942 Term, 38.5% for the 1943 Term, 39.7% for the 1944 Term, and 42.5%
for the 1945 Term. Lee Epstein, Jeffrey A. Segal, Harold J. Spaeth, & Thomas Walker,
The Supreme Court Compendium: Data, Decisions, and Developments 225 (C.Q.,
Washington, D.C., 4th ed. 2006).
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