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We learned a lot of English legal history,
specifically, the feudal system created by
William the Conqueror. When William
conqguered England in 1066, he considered
himself the owner of all of the land in his
new realm. He granted large tracts to his
leading nobles in return for their pledge of
loyalty and assistance. In turn, the nobles
could grant portions of their land to lesser
nobles.  The enfeoffment procedure
usually included a visit to the land site
where the grantor gave the grantee a
clump of dirt to symbolize the transfer.
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There was also a document commemorating the transfer, which
eventually became known as a “deed.” Ownership of the land was called
“seisin.” Transfers were in the form of fee simple absolute (e.g., to John
Doe and his heirs) or a fee tail (e.g., to John Doe and the heirs of his body)
or a fee tail male (e.g., to John Doe and the male heirs of his body).

What fun! While the Common Law basically did a good job in developing
the law of Contracts and of Torts, it did not do a great job in developing
Real Property law, as we learned to our chagrin. The Common Law gave
us many esoteric notions resulting from the feudal system. We learned of
early trusts with the Quia Emptores statute as well as the Statute of Uses.
Who cannot fondly recall the Doctrine of Worthier Title and the Rule in
Shelley’s Case?

Most challenging of all was the Rule against Perpetuities with its Fertile
Octogenarian and Precocious Toddler hypotheticals. We all spent a lot of
time trying to master this rule. As Professor Casner said: “It is one thing
to put the rule in a nutshell and another thing to keep it there.” In one
case, Lucas v. Hamm, 56 Cal.2d 583 (1961), the California Supreme Court
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had a field day criticizing this rule. The court reviewed the words of
several scholars who called it a rule “that facilitates error” and a
“dangerous instrumentality.” Unfortunately for us, we did not cover this
case in class and were forced to think ourselves dense as we tried to master
this Rule. We should quiz each other on such matters at the next reunion.
We could bring our copies of the Moynahan book.
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We were lucky indeed to be one of the 38 classes to learn the basics of
Contract Law from Professor Edward Murphy. The Corbin and Simpson
hornbooks were also helpful. New notions such as freedom of contract,
consideration, peppercorns, the Law Merchant, the Statute of Frauds, the
Parol Evidence Rule, promissory estoppel, quantum meruit, and
substantial performance were covered. From Hadley v. Baxendale we
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learned there were limitations on the amount of damages a plaintiff could
recover. We learned about a significant mutual mistake of fact in the
famous “Peerless” case where there were two ships called “Peerless.” We
also learned the basics of Article 2 of the UCC from Professor Murphy in
person and through his article about facilitation and regulation in the
UCC. Other courses covered Article 3 (Negotiable Instruments) and
Article 9 (Secured Transactions). Most people who knew him would
agree that Murphy was among the best teachers anywhere. (See Volume
69, Issue 5 (1994) and Volume 71, Issue 4 (1996) of the Notre Dame Law
Review for not one, but two, issues devoted to Edward J. Murphy.)

The following photo is from the University of Notre Dame Archives is
included here courtesy of the Hesburgh Library.
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One of our oft repeated sayings related to Murphy’s class — “The cream
always rises to the top.” Some ascribe the first use of this to Joe Kennedy,
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but he cannot remember. In any event, it was a great line, no matter who
first said it.

Another Professor whom many would rank on a par with Murphy was
Father William Lewers, C.S.C, who taught us Torts. Lewers had taught
law at the University of Kentucky and the University of Illinois before
converting to Catholicism and becoming a Holy Cross priest.

We learned all about intentional torts from Lewers and from Prosser’s
hornbook. We can still recall the I. de S. et ux. case, where we learned
that physical contact is not a prerequisite for the tort of assault. Lewers
told us that Henry Il created the foundations for the English court system,
first covering crimes and then torts. King Henry was reputed to say to the
judges he appointed: “Go out and do justice according to the customs of
the people.”

One interesting phenomenon was that for many years, law students
everywhere were/are taught all about the merits of the Common Law in
Torts, Contracts and Real Property using the case method of instruction.
It is curious that the history of the U.S. from Colonial times to the middle
of the Nineteenth Century shows a strong antipathy to the Common Law.

We also learned that while a child could never be guilty of negligence, it
could be guilty of an intentional tort such as moving a chair the baby sitter
was about to sit on. This class also included Libel and Slander, self-
defense and the recaption rule. This was an interesting notion. One has
the right to use reasonable force to recover one’s property at the time of
the unlawful taking, but not thereafter, when a legal remedy is required.
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Dean O’Meara was one of the first law school deans to recognize a need
for a class in Professional Responsibility. When Professor John T,
Noonan first arrived, Dean O’Meara asked him to create and teach such a
course. In this class we had our first introduction to genius (as opposed
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to high intelligence). Years later, when Noonan was being vetted for a
judicial nomination, one lawyer at the Justice Department called him “one
of the five smartest guys in the world.” Dorsen, John T. Noonan,
Renaissance Man in the Catholic Tradition, 76 NOTRE DAME LAW
REV. 803 (2001). Noonan had a PhD in Philosophy as well as a law
degree from Harvard. Professor Noonan also authored a very significant
book called Contraception just before we all arrived at ND. We learned
of overzealous prosecutions, such as the Sacco and Vanzetti case, the
professional conduct rules, conflicts of interest, as well as attorney client
relations. As noted above, we did not have to spend time on advertising.

)
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Noonan went on from ND to teach at Berkeley and sit on the Ninth Circuit
Court of Appeals. Despite his busy “day jobs,” Noonan continued to write
scholarly books and articles on many subjects. One significant book he
published in 1972, Power to Dissolve, is a scholarly treatment of the
Catholic Church’s history on marital annulments. Tony Siemer and Joe
Kennedy used to discuss this work often. See Notre Dame Law Review,
Volume 76, Issue 3 (2001) for a complete bibliography of Noonan’s
writings. Indeed, when one looks at that list one would be hard pressed
to think of anyone who could have published more scholarly works than
that. Then one thinks of Thomas L. Shaffer, probably the world record
holder.

Trial Exams

There were trial exams midway through the first semester. This was good
training for the real thing at the end of this semester. We also learned to
love the Prescribed Form for answering exam questions. These exams
were “wake up” calls for virtually all of us. As hard as we had studied up
to this point, we realized that was not enough. O’Meara was right! One
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aspect of our exams that continued throughout our time at ND was that
each student received a random number to put on his exam answer sheets.
We were anonymous to the professors for exam purposes.

Miscellaneous Matters

Those students that spent most of the day in the law school got to know
some of the second and third-year students. Pete King, Jack Sandner,
Tom Curtin and Jim Seckinger were always willing to chat over coffee
breaks and give us advice. Jim, especially, was a natural teacher. It is
quite appropriate that he later joined the law faculty. Interestingly enough,
we do know that all four had illustrious careers.

Bob Greene has reminded us that the Student Bar Association presented
a film on how the courts were dealing with the issue of pornography. It
surprised (and indeed offended the delicate sensitivity of some) that this
movie spent so much time replaying examples of pornography.
Nevertheless, as dedicated students we persevered and watched it all.
Those not in attendance said they were sorry to have missed it.

Some students got involved in real legal issues right away. Ron Wietecha
was engaged to a young woman named GiGi whom he met during his
acting days. When he soon received a “Dear John” letter, Ron was
devastated. Furthermore, his fiancé refused to return the engagement ring.
His housemates (noted above) researched this situation and advised Ron
that he had a strong case to obtain his ring back. Ron, however, decided
to drop the matter. During the following summer Ron reconnected with
GiGi. The good news is that they got married. “Thank heaven for little
girls . . ..” The sad news is that Ron decided to drop out of law school.
Ron finally completed his legal education at Loyola University Law
School and continued his interest in acting and politics thereafter. He
became mayor of a small town in the suburbs of Chicago for many years
until his retirement.
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Social Activities

On the social side of things, the Student Bar Association hosted the Law
Ball each semester, giving wives and girlfriends an opportunity to meet
the other students and the faculty. These were well attended each
semester.

We had an informal touch football league each fall. Many teams had
interesting names such as the Tortfeasors and the Blackacre Braves. Matt
Dwyer fondly recalls that we had some exciting games. This was another
method for us to get to know each other as well as the upper classmen.

There were some interesting stories early on, including one concerning a
party hosted by Jim Starshak at his house on Colfax Avenue in South
Bend. Many of the single students, such as Matt Dwyer, Jeff Cavanaugh,
Tim McLaughlin, Joe Kennedy, Peter Kutcher, Joe Frantin and Scott
Atwell were in attendance. Tim McLaughlin recalls one particular
incident:

The event which forever bonded ‘69L. THE FIRST PARTY ON
COLFAX! A huge off campus party. Unheard of in the annals of
the University. No one had ever conceived of such an event, yet it
took place and that first party became "A Night to Remember".
Here's what | recall.

A great party for sure. Late in the evening, a group of us and
several female guests were hanging out front at Colfax. Some
Townies drove by and shouted something disrespectful. We
shouted back something disrespectful. Minutes later, the Townies
returned. Words were exchanged, then one Townie pulls and
shoots a gun. At that moment, the lona Classics scholar, the
black Irish son of a New York subway motorman, yes, the boy
from Grand Concourse in the Bronx, Joseph P. Kennedy, jumped
into action. Joe tackled the shooter, grabbed the gun, no doubt
saving lives. Other first year guys jumped into the fray, but it was
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Joe Kennedy, who led our defense. For that, we are forever
grateful. From that night on, 69L was as one. What a party!
What a night.

On a more pleasant note, our first party in the early weeks of this semester
saw the beginning of the love story of Scott and Patsy Atwell. This picked
up again a short while later when Patsy came to the infamous Colfax party.
Scott still recalls chatting with Patsy on the terrace of Jim’s second story.
Indeed, despite the excitement Patsy witnessed, their relationship must
have soon blossomed into love when Patsy invited Scott to attend the
Michigan State game that semester. (They would tie the knot shortly after
graduation.)

As we all got to know Joe Frantin better we discovered that he called his
mother “Rita,” instead of “Mom.” When Joe needed some additional
money for living expenses, he would always tell Rita to “send a bundle.”
One time Rita and his Aunt Josie drove out to South Bend for a visit. They
enjoyed meeting many of us. Joe has reported that when he was clearing
out his mother’s papers, he discovered “chits” that she had created each
time she sent him a “bundle.”

Lunch with Dean O’Meara

Ever mindful of our morale, Dean O’Meara hosted a weekly luncheon for
a small group of students to discuss how things were going. Brian Riordan
boldly set a precedent during his luncheon by ordering a cocktail. This
was a shock to virtually all of us. Since the Dean did not object to Brian’s
order, many of the rest of us did the same when our turn came.

Food

Those who stayed on campus for most of the day and night could eat in
the South Dining Hall or in the Huddle. There were some nice restaurants
in the area, but most were beyond the budgets of lowly students. One
could always get a good bowl of chili or a hamburger deluxe at Smitty’s,
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which was popular with Jim Starshak, Tim McLaughlin and Joe Kennedy.
There were also many fast-food chains to choose from, including
McDonald’s and Burger King, to name just a couple of the most
prominent.

Second Semester

Courses

As we continued our studies in Contracts we learned all about Article 2 of
the Uniform Commercial Code. There was also some overlap with Torts
as we learned about how the doctrine of strict liability developed. For
example, the “dangerous instrumentality” cases (belladonna, wild
animals, etc.) were relevant. Likewise, there were many cases
contributing to the “assault upon the citadel of Privity.” The development
of the Strict Liability theory gave us an interesting example of how the
common law grows. We also covered the tort doctrines of res ipsa
loquitur, attractive nuisance, last clear chance, assumption of the risk, and
the “reasonable man” standard. We spent a fair bit of time on Justice
Cardozo’s opinion in the famous Palsgraf case. We learned from Learned
Hand’s opinion in The TJ Hooper case that conformance to industry
standards may not necessarily suffice as a defense against a negligence
complaint. The topic of joint and several liability was also covered in
some detail. Modern notions such as Dram Shop Acts and comparative
liability were also studied.
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One final topic was “Sovereign Immunity.” The general rule under the
Common Law was that one could not sue the monarch or his/her

40



