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Named as an Indiana Super Lawyer in the area of litigation beginning in 2004, Michael 
Bishop concentrates his practice in the areas of mediation, arbitration, and probate and 
trust litigation. He is recognized by Best Lawyers in America in Alternate Dispute 
Resolution and Arbitration and Trust and Estate Litigation since 2006. In 2008, he was 
selected as a Member of the American Arbitration Association National Roster of 
Neutrals. Michael has an AV Peer Rating from Martindale-Hubbell.  
 
Michael received his Juris Doctorate from Indiana University Robert H. McKinney School 
of Law in 1980. Following graduation, he served as Law Clerk to the Honorable James 
E. Noland, United States District Court, Southern District of Indiana. Michael is a Fellow 
of the International Academy of Mediators, Fellow of the American College of Civil Trial 
Mediators, and Fellow of the National Academy of Distinguished Neutrals.  
 
Mr. Bishop is a member of the faculty of the Indiana Trial Advocacy College and is the 
Chair of the annual Advanced Civil Mediator Training course in Indiana. Michael was a 
founding member of the IBA Settlement Week in 1986. He served as Chair of the ISBA 
ADR Section, was a member of the Board of Directors for Indiana Continuing Legal 
Education Forum and is Past President to the Board of Directors for the Indiana Bar 
Foundation. Michael received the “Excellence in Continuing Legal Education Award” 
from ICLEF, its highest award of achievement for commitment to continuing legal 
education.  
 
Michael is also past President of the Sagamore American Inn of Court, where he 
continues to serve as one of the founding Benchers of the Inn. 
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Sam is a national mediator, consultant, speaker, trainer, and author on conflict, 
negotiation, and mediation. He has mediated more than 4,000 cases and tried dozens 
of jury trials to verdict. He is a partner at Bunger and Robertson. 
 
He works in legal and non-legal settings, and has an approach to conflict that 
encourages introspection and good health to complement internal and external business 
practices. 
 
You can order a copy of his book Positively Conflicted Engaging with Courage, 
Compassion and Wisdom in a Combative World on Amazon: 
 
https://www.amazon.com/Positively-Conflicted-Engaging-Compassion-Combative-
ebook/dp/B08TB79KBR 
 
In addition, Sam teaches negotiation at the Indiana University Maurer School of Law 
where he has been distinguished as outstanding adjunct faculty. He has taught 
hundreds of law students who practice around the world. 
 
Sam has mediated multi-party complex cases in areas including construction, personal 
injuries, contracts, professional liability, and diverse regulatory issues with some of the 
largest national and international law firms. 
 
He is a frequent speaker on negotiation and mediation. Sam consults and trains on 
conflict with legal and non-legal institutions. 
 
Sam has been recognized for his professional achievements in a number of forums, but 
only his family really cares. 
 
He has trained at the Harvard Program on Negotiation and the Strauss School of 
Alternative Dispute Resolution at Pepperdine University among other places. You can 
learn more on his website: 
 
https://www.samardery.com/ 
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Denise Page has been a mediator and arbitrator for the last 20 years and has been with 
The Mediation Group for fifteen years. She mediates personal injury, fire loss, 
construction, real estate, contracts and other business dispute cases. She also mediates 
sexual assault, employment, legal and medical malpractice cases and negligence claims 
against schools, nursing homes and corporate defendants. 
 
Denise has mediated two church bus accidents with a combined total of over 50 injury 
and death claims. She was selected as an arbitrator for the personal injury and death 
claims against the State of Indiana and other defendants resulting from the stage 
collapse at the Indiana State Fair. She has been named Lawyer of the Year for 2017 in 
arbitration by Best Lawyers. 
 
Denise has served as a speaker at seminars for lawyers, paralegals, insurance claims 
adjusters and for law school classes. She has taught law classes for Indiana Vocational 
Technical College and the adult program at Marian University. 
 
Her law practice began in 1977 with the law firm of Hilgedag, Johnson, Secrest & 
Murphy in the areas of business, real estate, personal injury, construction and family 
law. Later, with Meils, Zink, Thompson, Dietz & Page, she became an insurance defense 
lawyer while maintaining a plaintiff’s personal injury practice. Denise continued her 
career in litigation with Sheeks, Ittenbach & Page. 
 
A former professional singer, Denise writes humorous operas for children that have 
been performed in Australia and all over the United States by many colleges and opera 
companies, from the University of California to the University of Central Florida, and Ft. 
Worth Opera to Nashville Opera. In the past, she has been commissioned to write 
shows for the Indianapolis Children’s Museum Guild and has written and recorded 
children’s songs for the Indiana Coalition Against Domestic Violence. She also continues 
to write musicals for children. 
 
Volunteer work has included Child Advocates, Girl Scouts, Indianapolis Bar Association, 
her children’s schools and many activities at North United Methodist Church where she 
has been the director of the children’s choir, ages 5 -8, for over 30 years. 
 
Denise plays tennis several times a week and enjoys reading, singing, spending time 
outdoors and watching sports. Raised on the eastside of Indianapolis, Denise graduated 
from Howe High School, Indiana University and the University of Notre Dame Law 
School. She has two children and is married to opera conductor and Butler professor, 
James Caraher. 
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Ross concentrates his practice in the areas of mediation and arbitration, including complex multi-party disputes 
and early neutral evaluation, fact-finding, mini-trial judge, and ADR Training/CME. Additionally, he has experience 
with corporate and commercial litigation, insurance defense, and appellate law. 

Appellate Cases: 

Melton v. Stephens, 13 N.E.3d 533 (Ind.App. 2014); Presbytery of Ohio Valley, Inc. v. OPC, Inc., 973 N.E.2d 1099 (Ind. 
2012); Gill v. Evansville Sheet Metal Works, Inc., 970 N.E.2d 633 (Ind. 2012); Madison Capital Co., LLC v. S & S 
Salvage, LLC, 765 F.Supp.2d 923 (W.D.Ky. 2011), affirmed 507 Fed.Appx. 528 (6th Cir. 2012); Glotzbach v. Frohman, 
854 N.E.2d 337 (Ind. 2006); Research Systems Corp. v. IPOS Publicite, 276 F.3d 914 (7th Cir. 2002); Cahoon v. 
Cummings, 734 N.E.2d 535 (Ind. 2000); Mendenhall v. Skinner and Broadbent, 728 N.E.2d 140 (Ind. 2000); John A. 
Ackerman v. Northwestern Mutual Life Insurance Company, 172 F.3d 467 (7th Cir. 1999); Northwestern Mutual Life 
Insurance Company v. Stinnett, 698 N.E.2d 339 (Ind.App. 1998); Citizens National Bank of Evansville vs. Foster, 668 
N.E.2d 1236 (Ind. 1996); Meyers v. Furrow Building Materials, 659 N.E.2d 1147 (Ind.App. 1996); Koenig v. Bedell and 
Aetna Insurance Company, 601 N.E.2d. 453 (Ind.App. 1992); Ohio Valley Communications, Inc. v. Greenwell, 555 
N.E.2d 525 (Ind.App. 1990); Aetna Casualty & Surety Company v. Crafton, 551 N.E.2d 893 (Ind.App. 1990); Johnson 
v. Payne and National Insurance Association, 549 N.E.2d 48 (Ind.Ct.App. 1990); Carl Subler Trucking, Inc. v. Frank W. 
Splittorff, 482 N.E.2d 295 (Ind.App. 1985). 

Education: 

• Indiana University Robert H. McKinney School of Law  (J.D.) 
• Miami University  (B.A., cum laude) 
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• Indiana 
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Court Admissions: 

• U.S. Supreme Court 
• U.S. Court of Appeals for the Sixth Circuit 
• U.S. Court of Appeals for the Seventh Circuit 
• U.S. District Court for the Northern District of Indiana 
• U.S. District Court for the Southern District of Indiana 

Affiliations/Memberships: 

• Evansville Bar Association  
− Board of Directors (2014 - 2018) 
− Diversity Committee, member and past co-chair 

• Indiana State Bar Association 
• 7th Circuit Bar Association 
• Indiana Bar Foundation, fellow 
• Defense Trial Counsel of Indiana 
• Brooks American Inn of Court, past president and member 
• Registered Indiana Civil Mediator 
• Volunteer Lawyer Program 

Distinctions: 

• National Academy of Distinguished Neutrals (2015 – present) 
• Best Lawyers® 

− Mediation Law (2015, 2019-2020) 
− Alternative Dispute Resolution (2007, 2009 - 2016) 
− Litigation – Insurance (2020) 
− Product Liability Litigation – Defendants (2020) 
− “Lawyer of the Year," Litigation – Insurance in Indianapolis (2020) 

• Super Lawyers® 
− Top 50 Indiana Super Lawyers (2013 - 2016, 2018 - 2020) 
− Indiana Super Lawyers, Civil Litigation Defense (2005, 2007 - 2015) 
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Alyson’s practice primarily focuses on employment law matters, ranging from general employment legal 
consulting to non-compete, confidentiality, and employment discrimination litigation. 

Services: 

• Labor
• Employment

Education: 
• Indiana University Maurer School of Law  (J.D.)

− Merit Scholarship recipient 
− Dean's list 
− Indiana Journal of Global Legal Studies, 25 Ind. J. Global Legal Stud. 797, America’s Past-time and the Art 

of Diplomacy 
• Indiana University  (B.A., Highest Distinction)

− IU Hutton Honors College, General Honors 

Bar Admissions: 
Indiana 

Court Admissions: 

• Indiana Supreme Court
• U.S. District Court, Southern District of Indiana
• U.S. District Court, Northern District of Indiana

Articles: 

• Rudolph & St. Pierre: Anyone worried about attorney-client privilege in mediation?, The Indiana Lawyer
• Wildeman and St. Pierre: Case gives employer bright-line rule on ADA unpaid leave, The Indiana Lawyer

Federal Decisions: 
Gralia v. Edwards Rigdon Construction Co., 2020 WL 5913280 (Oct. 6, 2020) 
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Pete Schroeder has been recognized by his peers as an Indiana Super Lawyer honoree 
for his work in alternative dispute resolution (ADR), large loss subrogation and civil 
litigation from 2004 to 2020. Additionally, Pete was named an Indiana Super Lawyer 
Top 50 Lawyer honoree from 2016 to 2018 and in 2020 and 2021.   Pete was also 
selected to be included in the Indiana Best Lawyers 2020 list.  
Pete has conducted more than 3,200 mediations including business disputes, complex 
and multiple party construction disputes, significant insurance coverage and insurance 
priority disputes, as well as complex wrongful death, quadriplegia and paraplegia, large 
property loss, medical and legal malpractice, products liability claims and claims 
involving multiple parties. Pete has mediated throughout the Midwest and frequently 
travels to different states to conduct mediations. In cases where the number of parties 
exceeds 8, Pete and fellow firm mediator, Rick Norris, have conducted mediations in 
tandem. 
Pete is in the unique position to continue his litigation and trial practice while handling a 
robust mediation case load. In addition to his ADR work, Pete concentrates his practice 
in areas of commercial litigation, large loss subrogation and personal injury. His trial 
experience includes representing plaintiffs and defendants in motor vehicle accidents, 
fires and gas explosions, structural collapses, personal injury and wrongful death, 
professional malpractice and products liability. Pete has litigated products cases ranging 
from cranes, front-end loaders and large, industrial rack systems, to medical products, 
motor vehicles and manufacturing equipment. Pete has also litigated and mediated 
legal fee disputes and law firm dissolutions. 
Pete speaks at continuing legal education seminars on mediation and litigation. He 
began serving as the president of the Indianapolis Law Club in September 2019. He 
provides consultations on case evaluations and litigation strategy and has served as an 
expert witness in legal malpractice cases. 
An attorney of more than 40 years, Pete began his practice with the firm in 1981. 
Before that, he served a clerkship for Judge Eugene N. Chipman of the Indiana Court of 
Appeals in 1980 and 1981. 
Pete was born in Detroit, Michigan. For more than 40 years, he officiated college and 
high school wrestling and has volunteered as a junior high wrestling coach. Pete has 
been active in the local community, serving on various school boards and church 
commission 
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Positively Conflicted
Engaging with courage, compassion, 

And wisdom in a combative world.

ICLEF Advanced Mediation

July 29-30, 2021

POSITIVELY CONFLICTED



Sam Ardery ∙ Positively Conflicted 2

Conflict arises whenever opposing forces or desires 

collide and cannot be readily reconciled. 



The natural response to conflict

Sam Ardery ∙ Positively Conflicted 3

Why don’t you change so 

I’ll feel better?



Storm 

inside



Internal Conflict
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in life

Five things
Priorities we all juggle

1. Recreation

2. Belief system

3. Health/Wellness

4. Work/School

5. Social/Family



The justice

gene



The same thing or different?
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Fairness PrinciplesJustice
What an individual 

thinks is fair
System 

enforcement of 

fair

Moral tenets



3 Initial conflicts
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Clients MediatorsLawyers
Think in black and 

white
Advocate black 

and white
Explore the gray



Trust



Trust Equation

Sam Ardery ∙ Positively Conflicted 11

self-interest

Trust = credibility + reliability + vulnerability*

Source: David Maister, The Trusted Advisor, (New York, Free Press, 2000)

*intimacy instead of vulnerability



Fear



So afraid we call fear other things:

Sam Ardery ∙ Positively Conflicted 13

Stress Anxiety
Nervousness

Dread
Distress Concern

Discomfort Apathy
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4 most prominent fears of LOSING:

Survival Power     Esteem Comfort



Power



Forms and approaches

Positively Conflicted © Sam Ardery 2021 16

Kinds Imbalances Mediator 

responses

1 2 3



Radical 

Listening



1% chance 
you are 
wrong?

This Photo by Unknown Author is licensed under CC BY-NC

http://www.pngall.com/thinking-woman-png
https://creativecommons.org/licenses/by-nc/3.0/


Positively Conflicted
Fear it less. Do it better.

ICLEF Advanced Mediation

July 29-30, 2021

POSITIVELY CONFLICTED



Stay in touch

Blog Samardery.com

Instagram @samardery

LinkedIn Sam Ardery

Email sardery@lawbr.com
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EFFECTIVE JANUARY 1, 2021
Rule 8.3. Agreement to Mediate. 

Before beginning a mediation under this Rule, participants must sign a written Agreement to Mediate 
substantially similar to the one shown as Form A to these rules. This agreement must provide for confidentiality in 
accordance with Alternative Dispute Resolution Rule 2.11; it must acknowledge judicial immunity of the mediator 
equivalent to that provided in Alternative Dispute Resolution Rule 1.5; and it must require that all provisions of 
any resulting mediation settlement agreement must be written and signed by each person and any attorneys 
participating in the mediation.  

Persons participating in mediation under this Rule shall have the same ability afforded litigants under Trial Rule 
26(B)(2) of the Rules of Trial procedure to obtain discovery of the existence and contents of any insurance 
agreement under which any person carrying on an insurance business may be liable to satisfy part or all of a 
settlement under this Rule or to indemnify or reimburse for payments made to satisfy a settlement under this 
Rule.  

DISCUSSION:  

What is the remedy/enforcement right if non-compliance occurs after a request for the limits of liability (all limits 
of liability)?  Can you file a motion for preliminary determination as in a medical malpractice action under Trial 
Rule 12(D)? 

2021 Proposed Rules 
(COMMENTS WERE RECEIVED UNTIL 13:00 HOURS EDT MONDAY, APRIL 23) 

3
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Changes and Proposed Amendments 
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DISCUSSION: 

Why the change to the rule on arbitration from all arbitrations to non-binding? 

Input from Michael Bishop as to theses proposed changes: 

2.7(F), 3.4(F) and 8.6(B) – these all provide mediated settlement agreements or arbitration awards involving 
children or incapacitated persons are binding on the parties but only enforceable with court approval.  
Mediated settlement agreements in estates and trusts also require court approval to be enforceable.  See Ind. 
Code 29-1-9-1 et. seq. and 30-4-7-1 et. seq. 

3.3(B) – provides that unless otherwise agreed, the costs of arbitration shall be divided equally.  In commercial 
and employment arbitration, the arbitrator has the discretion to fee shift. 
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COA declines to create bright-line rule that 
evidence of medical bills is never admissible 
where plaintiff does not seek damages for 
medical bills; Preserving appellate 
arguments when mediation evidence is 
erroneously admitted by trial court 
 

Gladstone v. West Bend Mutual Insurance Company, 2021 Ind. App. LEXIS 85 (Ind. Ct. App. Mar. 24, 2021, trans denied.  

 Plaintiff was injured in an automobile accident, suffering injuries which required medical treatment.  
Tortfeasor’s insurer, with consent of Plaintiff’s UIM insurer/waiver of subrogation, paid its limits of liability.  Plaintiff 
proceeded to trial against his underinsured motorist carrier.  The jury awarded Plaintiff $0.00.  Plaintiff appealed, 
contending the trial court abused its discretion in admitting evidence regarding medical bills and settlement 
negotiations.  The Court of Appeals affirmed the trial court.   

Pre-trial Plaintiff sought to exclude evidence of medical billing records arguing Plaintiff was not seeking 
medical expenses as damages.  The UIM sought to include the evidence (including billed amounts and reductions).  
The trial court sided with West Bend, allowed the admission of billed medical amounts and reductions, and allowed 
Plaintiff to be questioned about the same (over Plaintiff’s objection).  The bills were $14,000.00 but had been reduced 
to just under $2,000.00. 

Also at trial, one of UIM insurer’s claims specialists testified.  When asked if the underinsured carrier had 
paid anything to Plaintiff for his bodily injuries, the claims specialist testified the carrier had tried to resolve the case 
and that Plaintiff had refused to accept the offer.  Plaintiff’s counsel objected to this testimony.  After a sidebar 
between counsel and the judge, Plaintiff’s counsel suggested the court declare the claims specialist a hostile witness.  
The judge agreed that this was an appropriate solution.  Plaintiff’s counsel did not ask for the judge to admonish 
the jury to disregard the comments of the claims specialist and did not request a mistrial. 

The issues on appeal were whether the trial court abused its discretion in admitting the evidence of paid 
medical bills/write-downs when Plaintiff opposed the introduction of medical bills altogether; and, whether Plaintiff 
was entitled to a new trial because of the admission of evidence regarding settlement negotiations? 

As to the medical bill evidence the Court noted the countervailing considerations presented by relevancy 
(Rule of Evidence 401) and probative harm/value (Rule of Evidence 403).   

11
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The Court rejected Plaintiff’s argument that evidence of medical bills is never relevant to the question of 
pain and suffering citing “common sense and experience . . . that a more serious injury generally brings with it 
greater medical expenses as well as greater pain and suffering” as well as a federal trial court case from Montana 
and a dissent from the Pennsylvania supreme court.  The Court summarized the relevancy issue as “If, in the 
estimation of one of the parties, the amount of medical bills does not accurately reflect the amount of pain and 
suffering, that party is free to counter it with other evidence and argument, . . . “ 

With respect to probative harm/value, the Court noted the general bias in favor of admissibility of evidence 
unless the party seeking exclusion shows the “risk of unfair prejudice substantially outweighs the probative value of 
the evidence.”  The Court concluded Plaintiff did not make the requisite showing and stated in a footnote that any 
failure by the Court in this regard could be harmless (not reversible) error because “[t]he jury heard evidence that 
Gladstone has already received $50,000.00 from (the tortfeasor), so it is entirely possible that the jury did, in fact, 
conclude that Gladstone was entitled to recover for his pain and suffering but that he had already been fully 
compensated.”  As to this issue, the Court “decline(d) . . . to create a bright-line rule that evidence of medical bills is 
never admissible in cases where they are not sought . . . “  

  As to the issue of the admission of evidence of settlement negotiations, the Court agreed with the Plaintiff 
that the claims specialist’s testimony that clearly indicated the Plaintiff had rejected a settlement offer from the 
Defendant should have been inadmissible pursuant to Rule 408.  However, in citing to Etienne v. State, 716 N.E.2d 
457 (Ind. 1999), the Court noted the proper procedure to correct a circumstance that may warrant a mistrial where 
inadmissible testimony is admitted is to request an admonishment and/or mistrial.  Because the Plaintiff did not 
request either, the Court concluded Plaintiff had waived the argument Plaintiff was entitled to a new trial.   

Thus, the Court affirmed the trial court.  

DISCUSSION: 

Admissibility options with respect to medical bills paid with write-downs and/or gross medical bills: 

1. Admit only the gross medical bills (Illinois and Kentucky); 

2. Admit both the medical bills paid with the write-downs and the gross medical bills (Stanley and Patchett); 

3. Admit only the gross medical bills, and post-judgment reduce the verdict by the amount of the write-
downs (Justice Rucker, Stanley); 

4. Do not admit either the gross medical bills or the medical bills paid with write-downs if Plaintiff does not 
seek to recover any medical bills as damages (outcome sought by Gladstone)  

Stanley v. Walker, 906 N.E.2d 852 (Ind. 2009).  Rule of Evidence 413 allows medical bill admission as prima facie 
evidence of reasonableness.  The collateral source statute found at Ind. Code 34-44-1-2 excludes evidence of 
benefits plaintiff has paid for and does not allow those benefits to reduce what a plaintiff may recover.  The court 
held, that despite the collateral source statute, evidence of discounted medical bills is admissible so long as 
insurance is not referenced. 
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Patchett v. Lee, 60 N.E.3d 1025 (Ind. 2016).  Extended the holding of Stanley to reimbursement by government 
payors (e.g., HIP or Healthy Indiana Plan). 

Since Stanley and Patchett some Plaintiffs have chosen to not introduce evidence of relatively low amounts of paid 
medical bills with write-downs to prevent juries from using the same as an anchor for the value of a case.  Until 
Gladstone, there was no appellate case addressing this issue.  Trial court treatment of this issue has varied 
[admission where there was a worker’s compensation lien – see Ind. Code 34-44-1-2(2); not put into evidence in 
TBI case with limited medicals]. 

Impact on cases that plaintiff’s counsel will take, negotiation and mediation of cases and trial?  Cases with 
significant injuries but low paid medicals (e.g., Medicare with 4 surgeries); cases where there is no insurance and 
the bills remain unpaid; significant injury/surgery cases (e.g., knee replacement) with high bills but low paid 
amounts) . . .  

Given standard of review on appeal is abuse of discretion does this help a plaintiff in those cases where the 
medical bills paid are low (e.g., Medicare) but the injuries may be significant?  Will a judge, in those cases, prevent 
the introduction of evidence of the amounts paid as not being reflective of the treatment received and the nature 
and extent of the injuries?  If so, will a trial judge’s decision in this regard stand on appeal given the standard of 
review is an abuse of discretion? 
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Admissibility of Settlement Agreement in 
further proceedings – Admissibility of 
documents produced in anticipation of 
mediation 
 

Berg v. Berg, 2021 Ind. LEXIS 409, 2021 WL 2658991 (Ind. Jun. 29, 2021) 

 Husband and Wife entered into a mediated settlement agreement (“Agreement”) as part of the proceedings 
to dissolve their marriage.  At a later date, Wife moved to correct error pursuant to Trial Rule 60(B), alleging that a 
stock account had been omitted from a balance sheet used at the mediation.  Wife attached several exhibits, 
including balance sheets prepared for the mediation and an affidavit in which Wife alleged that, had she learned of 
the existence of the account, she would not have agreed to the property disposition in the Agreement.  Wife sought 
to avoid the Agreement by alleging fraud, constructive fraud, misrepresentation, mutual mistake, or other 
misconduct.  Wife alternatively sought to enforce the Agreement by alleging Husband breached a warranty within 
the Agreement.  Husband moved to strike, challenging the admissibility of the evidence attached to Wife’s motion 
as it was evidence of what transpired at mediation.  

The trial court relying on the balance sheets and wife’s affidavit testimony of what transpired at mediation, 
found that fraud, constructive fraud, mutual mistake, or misrepresentation had occurred, and that Husband had 
breached the mutual warranty provision in the mediation settlement agreement.  Based on its findings, the trial 
court awarded Wife half the value of the account.  The Court of Appeals reversed concluding the evidence proffered 
by Wife was inadmissible.  The Court of Appeals also held that the Wife was estopped from enforcing the mutual 
warranty provision in the agreement against Husband 

The Indiana Supreme Court granted Wife’s petition for transfer and vacated the Court of Appeals opinion.   

The Court first addressed the issue of whether documents produced in anticipation of mediation should be 
excluded from the record pursuant to Rule of Evidence 408.  Wife argued the evidence should not be excluded 
under Rule 408 because the exchange of information regarding the martial assets occurred weeks before the actual 
mediation session.  The Court disagreed with this reading of the rules.  Instead, it held the balance sheet and 
evidence of statements Husband made to facilitate settlement should be excluded as they constituted admissions 
of fact, which established the “point from which the parties would have negotiated at the mediation itself.”  The 
Court reasoned the timing of the admissions of fact did not remove them from exclusion, so long as they were made 
for the purpose of reaching a settlement agreement.   

Next, the Court held the balance sheet was not discoverable outside of settlement negotiations, as the 
figures on the balance sheet reflected the parties positions as to the value of certain property for the purpose of 
negotiation.  The Court analogized the balance sheet was like the video in R.R. Donnelley & Sons Co. v. North Texas 
Steel Co., where the Court of Appeals found should have been excluded from the record because it was prepared 
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and “exchanged in the spirit of attempting to resolve the case through mediation.”  752 N.E.2d 112, 128-30 (Ind. Ct. 
App. 2001).  Therefore, the evidence proffered by Wife was not admissible pursuant to Rule 2.11 of the Rules of 
Alternative Dispute Resolution.  

The Court also found that challenging the validity of the mediated agreement was not a collateral matter.  
Thus, the exception in Rule 408(b) was inapplicable.  Rule 408(b) contains an exception that allows the admission of 
evidence “for another purpose,” which Indiana courts have found includes evidence used “in collateral matters 
unrelated to the dispute that is the subject of the mediation.”  See Horner v. Carter, 981 N.E.2d 1210, 1212 (Ind. 
2013).  The Court held that, like in Horner, Wife sought to change the Agreement itself; therefore, Rule 408 applied, 
without exception, and Wife’s proffered evidence was inadmissible to avoid the mediated agreement.   

Finally, the Court returned to the trial court holding and disagreed with the Court of Appeals when it found 
Wife could enforce the warranty against Husband.  Husband had argued, and the Court of Appeals agreed, that 
Wife was estopped from asserting a breach of the mutual warranty because Wife had also assumed responsibility 
for the assertions within the warranty, which proved to be untrue.  The Court determined such a conclusion would 
render the warranty meaningless holding the warranty could be enforced, as the parties had warranted “one to the 
other” that the assets were accurate.    

Although Wife’s evidence was not admissible to challenge the validity of the mediated agreement the 
evidence was held admissible in the collateral action to enforce the agreement and that the trial court had not 
abused its discretion in determining Husband breached the mediated settlement agreement.  The Court, thus, 
upheld the trial court’s award of half of the stock account to Wife.   

 In practical and ethical terms this case raises issues.  As the dissent to the Court of Appeals opinion pointed 
out there were no less than 10 exhibits showing discussions and communications in anticipation of mediation that 
included the stock account.  With this evidence, I wonder why the courts on appeal did not resort to an analysis like 
that found in Fire Ins. Exchange v. Bell, 643 N.E.2d 310 (Ind. 1994).  The “principal issue” identified by the Indiana 
supreme court in Bell was “whether and to what extent a party who is represented by counsel has the right to rely 
on a representation by opposing counsel during settlement negotiations.”  During settlement negotiations counsel 
for the defense allegedly misrepresented in writing the limits of liability of an applicable homeowner’s policy of 
insurance to be $100,000 rather than $300,000.  The defense unsuccessfully argued counsel for the claimant had no 
right to rely on the representation given opposing counsel was a “trained professional involved in adversarial 
settlement negotiations and had access to the relevant facts.”   

Is Bell distinguishable because opposing counsel’s act was one of commission as opposed to omission? Do 
you think any of the courts (trial, appellate and supreme) considered possible legal malpractice ramifications in 
making their decisions? 

 So how far back may the confidentiality found in ADR Rule 2.11 reach? 

 If the Husband’s counsel made the mediator aware the stock fund had been omitted by Wife’s counsel, then 
should the mediator consider whether an agreement omitting the fund was a prejudicial one under ADR Rule 
2.7(D)(1)(a)? 
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Enforceability of Arbitration Agreement – 
agency and equitable estoppel theories 
 

Doe v. Carmel Operator, LLC, 160 N.E.3d 518 (Ind. 2021) 

 The legal guardian of an elderly woman living in a senior living community brought a complaint against the 
community, the community’s management company, one of the community’s employees, and the community’s 
employee screening company alleging sexual assault of the elderly resident, vicarious liability, and negligence.   

 Both the community screening companies demanded the guardian arbitrate her claims pursuant to an 
arbitration agreement executed by the guardian and the community.  Guardian objected to arbitration.  The trial 
court granted the community and screening company’s motions to compel arbitration.  While the screening 
company was not a signatory to the agreement, the trial court found that the company could enforce the arbitration 
agreement based on an agency theory and two alternative theories of equitable estoppel.  The Court of Appeals 
affirmed the trial court.  The Indiana Supreme Court granted transfer to address whether the screening company 
can compel arbitration against the guardian.  On all other points, the Supreme Court affirmed the lower court 
decisions.  

 The screening company argued that it could enforce the arbitration agreement because, as the agent of the 
community, it was an intended third-party beneficiary of the agreement.  The screening company also argued that 
equitable estoppel applied.  The Supreme Court disagreed.  

 First, while the Supreme Court agreed that an agent was an intended third-party beneficiary of the 
arbitration agreement, the Supreme Court held that the relationship between the community and the screening 
company was that of an independent contractor, not an agent.  Therefore, the screening company could not enforce 
the arbitration agreement because of its relationship to the community.  

 Second, the screening company argued that equitable estoppel should apply to stop the guardian from 
acting to the screening company’s detriment.  The Supreme Court identified the three essential elements of 
equitable estoppel: the party claiming estoppel must (1) lack knowledge and the means of knowledge as to the 
facts in question; (2) rely upon the conduct of the party to be estopped; and (3) experience a prejudicial change in 
position based on the conduct of the party to be estopped.   Because there was no evidence in the record that the 
screening company knew of or relied upon the arbitration agreement and no evidence that the screening company 
experienced any sort of detriment because of its non-existent reliance, the Supreme Court held that the screening 
company could not avail itself of equitable estoppel.   The Supreme Court also declined to endorse the alternative 
theories of equitable estoppel previously adopted by the Court of Appeals and disapproved of the Court of Appeals 
decision in German American Financial Advisors & Trust Co. v. Reed, 969 N.E.2d 621 (Ind. Ct. App. 2012).   

 Thus, the Supreme Court held that the screening company could not compel the guardian to arbitrate her 
claims and reversed the trial court’s decision on that matter.   
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Enforceability of Arbitration Agreement – 
medical malpractice claims 
 

Estate of King v. Aperion Care, 155 N.E.3d 1193 (Ind. Ct. App. 2020), reh’g denied, trans. denied.  

 The Estate of Sandra King initially filed a proposed complaint against defendant with the IDOI alleging 
medical malpractice.  During discovery but before the matter had been submitted to a medical review panel, the 
Estate learned Defendant and King had signed an arbitration agreement, which stated that all claims against 
Defendant were to be resolved exclusively by arbitration.  Based on this agreement, the Estate moved to compel 
arbitration; however, the trial court denied the motion holding the case was not ripe for arbitration because the 
Estate’s claims must first go through the review process set forth in the Indiana Medical Malpractice Act (the “Act”).   

 The Estate appealed, arguing the trial court erred by denying the motion to compel arbitration.  The Court 
of Appeals agreed with the Estate and reversed the trial court.  

 The arbitration agreement at issue (drafted by defendant) included expansive language requiring any legal 
claim against Defendant to be resolved exclusively by arbitration.   Based on the parties’ agreement that arbitration 
shall be the exclusive means for resolving any claim and Indiana precedent which calls for “every doubt to be 
resolved in favor of arbitration,” the Court concluded Defendant had relinquished its right to avail itself of the Act.   
The Court also cited to a footnote contained in a prior case warning that this outcome could occur under these 
facts. 

 The Court did note the parties could have, although they did not here, agreed as a condition precedent to 
arbitration that any issue falling under the Act must be presented to a medical review panel prior to proceeding to 
arbitration.  

  The Court reversed and remanded the matter to the trial court with an instruction to grant the Estate’s 
motion to compel arbitration.  
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The Era Of Video Mediation Is Here — Or Is It? 
By Jeff Kichaven 

Mediators are selling online video mediation these days. The evidence is in 
every litigator’s social media feed and email inbox. 

But are litigators buying? The evidence is not clear. 

To determine demand for online video mediation, I conducted an informal 
email survey of over 200 first-chair business trial lawyers and senior 
claims executives from around the country, many of whom have been my 
mediation clients. I received email replies from nearly 100, and had 
telephone conversations with 20 or so. Very few have experienced a video 
mediation. By a margin of about 4-to-1, respondents are reluctant to 
adopt this new technology. But most are willing to keep the option open. 

Here’s a typical response, from Jeff Charlston of Los Angeles’ Charlston Revich & Wollitz 
LLP: “I would be reluctant to participate in other than a face-to-face mediation because, 
rightly or wrongly, I would not expect a video mediation to have as high a success rate as a 
mediation where all necessary parties are present.” 

Many, such as Jim Holmes of Clyde & Co. LLP in Los Angeles, are reluctant because they 
believe they can observe more nuance and detail in person: “There’s something about being 
able to see others to judge reactions, credibility and limits; the personal touch. Nothing 
quite equals face-to-face to detect other messages.” 

Or, in more unvarnished terms from another respondent, whose name is withheld for 
obvious reasons: “I hate video mediations. For a litigator, there’s something about 

eyeballing your opponent and their client in order to read body language, gauge 
perspiration level, observe twitching, and being able to smell their fear.” 

This reluctance is grounded in reality. Online video mediation is, in general, just not as 
good. 

The Harvard Law School Program on Negotiation reported this on March 26: 

Negotiation thrives on physical presence. Handshakes, eye contact, shared meals, and 
long meetings in stuffy conference rooms are everyday tools of the trade, and with 
good reason: Negotiators who meet in person reach better deals than those who 
negotiate online, research shows. Face-to-face meetings offer invaluable nonverbal 
and verbal cues, such as eye contact, body language, and tone of voice, that facilitate 
understanding and build lasting bonds.[1] 

The research cited does not really support the author’s conclusion. That research involved 
only a comparison between face-to-face negotiation and negotiation via email. Even so, the 
experience of the real world shows the conclusion to be sound. 

Most promotions for video mediation involve Zoom. Zoom is hardly a new technology. 
Zoom’s Wikipedia page states that the service began in January 2013.[2] In February 2015, 
the number of people using Zoom meetings reached 40 million. Yet until last month, nobody 
talked about Zoom as a viable platform for mediation (though some writers had for years 

Jeff Kichaven 
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touted various versions of online dispute resolution). 

As Steven Brower of Orange County’s Brower Law Group phrased it, “If Zoom was such a 

good way to do a mediation, we would have been using it long ago.” More colloquially, we 
all know that if you build a better mousetrap, the world will beat a path to your door. But no 
mediator, or litigator, was beating a path to Zoom’s door for mediation until last month, 
despite Zoom’s ubiquity. Ergo, it must not be that better mousetrap. 

Respondents familiar with videoconferencing confirmed video mediation’s shortcomings. 

As Sheldon Eisenberg, Los Angeles office leader at Faegre Drinker Biddle & Reath LLP put it: 
“I believe that [a video mediation] would negatively impact my ability to interact with and 
appropriately read my client. I often see it on videoconferences inside and outside of my law 
firm. The conversations can be more stilted, there is more reluctance to speak when you 
cannot clearly see the listeners’ reactions, and you lose the ability to read body language 
and the details of facial expressions. The result is impacted communication.” 

In more candid moments, many mediators agree. Here’s what one prominent mediator, who 
asked to remain anonymous, said after his first video mediation: “The lawyers seemed 
harder to read while the litigating parties themselves seemed a bit out of it.” 

So, don’t expect litigators to flock to video mediations. Until they need to. And for at least a 
little while, they don’t. 

As Justin Kudler of AXA XL in Connecticut put it to me, the number of cases that need 
mediation is a subset of the number of cases that need to be settled. What catalyzes 
settlement better than anything else, though, is a looming trial date. And trial dates all 
across the country have been vacated for weeks or months to come. 

Howard Wollitz of Charlston Revich described the effect of this: “I do not anticipate 
significant demand for video mediation. The reality is that many mediations get scheduled 
only as trial dates approach. Trials are being put off by the courts, so I think mediation 
scheduling will be pushed off as well.” 

This is confirmed by conversations with mediator colleagues all over the country, as well as 
my own experience. Previously scheduled mediations are dropping out faster than 
presidential candidates after Super Tuesday. 

The ability to avoid settling and mediating will not last long, though. COVID-19 is filling 
everyone’s lives with new challenges, many of which will become disputes and ultimately 
lawsuits. To make room for these, clients and lawyers will have to put many of their current 
lawsuits to rest. So even without trial dates looming or expensive discovery impending, 
clients’ business and personal needs will impel them to pay a little more, or take a little less, 

to put shopworn disputes behind them. In hard-to-settle cases, people will still need 
mediators to help them. 

With shelter-in-place orders in effect, though, face-to-face mediations will be impossible. 
So, just as many first-chairs were dragged kicking and screaming to mediation 25 years 
ago, their son and daughter first-chairs will be dragged to video mediation today — or in 30 
days or 60 or 90. Some will love it. Some will adjust grudgingly. Still others won’t find it 

their cup of tea. 

Two conclusions seem obvious. 
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1. Video mediation is here to stay. Or at least, it’s not about to disappear. Mediation will
come to be considered in every case, just as face-to-face mediation came to be considered
in every case 25 years ago.

2. Video mediation will not become a one-size-fits-all solution. Indeed, nothing in mediation
should be one-size-fits-all. Lawyers will have to decide on a case-by-case basis whether a
particular mediation should proceed face-to-face or online. Video is a tool that will
sometimes be right for the task, sometimes not.

Stanford University scholar Thomas Sowell famously wrote, “There are no solutions, only 
tradeoffs.” Let’s therefore consider a few of the tradeoffs in deciding whether video 
mediation is the best choice in a given case. 

The Obvious Plus: Cost 

Commercial mediations increasingly require many people from many places to participate. 
Travel to the mediation site can be a challenge. A one-day mediation can be a three-day 
enterprise, with a day to get there, a day to mediate, and a day to get back. That’s 
expensive. 

With a video mediation, time and travel costs are saved. And as a corollary, when we are 
looking at a one-day commitment rather than three, we can schedule mediations on much 
shorter notice. These benefits can be significant. 

The Surprising Minus: Lack of Teamwork 

Many respondents believe that physical separation from their clients in video mediations will 
diminish the quality of brainstorming and negotiation. 

Here’s one typical comment, from a prominent litigator in Chicago, who asked that her 
name be withheld: “My clients take some comfort with me sitting next to them. We are 
more in it together when we are together physically as a team and can whisper and signal 
things to each other. Relatedly, I would be less likely to go out on a limb on video, in a way 
that might be productive, without my client sitting next to me.” 

This lack of teamwork can extend beyond the formal aspects of the negotiation. 

Ray Gallo of Gallo LLP described face-to-face mediation as the best client relations tool since 
golf: “There’s also value in the lawyers being physically with their clients, telling stories, 
talking about the case, talking about personal things, and connecting. That personally 
present connection can’t happen remotely.” 

While these minuses are hard to quantify, it’s hard to deny that they are real. 

The Obvious and Surprising Wild Card: Partial Attention 

Not surprisingly, many respondents value the focus of an all-day, face-to-face mediation as 
a catalyst to settlement. 

Gallo continued: “Mediation works in part because everybody has made a significant 
commitment to getting a deal by showing up, participating and being there (hopefully) late 
to get it done. In fact, the longer people stay, the more likely a deal is, psychologically, as 
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people are more invested. That physical investment can’t happen remotely.” 

Building upon this, an insurance coverage litigator in Los Angeles, who asked that his name 
be withheld, viewed the negative impact on negotiation in these terms: “[In a video 
mediation,] it is too easy to pull the plug on a session. And, for the times when walking out 
of a mediation is necessary to send a much-needed message, there isn’t the impact.” 

Here’s how Cyndie Chang of Duane Morris LLP in Los Angeles phrased it: “There’s just 
something magical that happens when you can look someone in the eye or when you make 
clients travel and appear to attend a mediation, which is disruptive to their normal routines. 
In contrast, remote working situations are full of distraction and may impair the focus of the 
participants in the mediation.” 

To other respondents, though, the possibility of partial attention at a video mediation is a 
plus. Some lawyers commented that they would welcome the ease of turning to other work 
when the mediator was not with them. 

And, we often bemoan the physical absence from the mediation of “the real decision-maker 
for the other side.” It may prove easier to get “the real decision-maker” (generally a very 
busy person) to participate if we can promise that decision-maker an easier ability to get 
other work done during the mediation day. 

Plus, we mustn’t forget that even at a face-to-face mediation, partial attention is all we get. 

As Sam Lewis of Cozen O’Connor in Miami put it: “Let’s face it, it is common for parties to 
set up in separate rooms, to have access to email and the web, and just about everybody 
has a smartphone. Thus, we’re already at a point where parties can use time to deal with 
other work and other clients.” 

Still, there is a real concern. Success in mediation depends on people getting second 
thoughts. But getting second thoughts about a subject presupposes that one is having 
thoughts about a subject at all. If distractions cause one’s thoughts about the mediation to 
fall below some threshold, there will be a price in brainstorming, creativity, epiphanies. 

Lawyers must weigh these trade-offs, and more, on a case-by-case basis, when they decide 
whether the benefits of a video mediation outweigh the costs. 

Finally, we must face the fact that this may all look very different very soon. One Chicago 
litigator, who asked that his name be withheld, told me, “The firm is operating at a level of 
technological sophistication unimaginable even one month ago.” Who knows whether 
reluctance to use video for mediations will melt away as the technological sophistication of 
lawyers continues, out of necessity, to accelerate. 

I wonder whether our concerns about online mediation will, sooner or later, seem of a piece 
with these early reactions to another technological innovation: 

On March 10, 1876, a new invention sent an invisible electrical signal through a pair 
of copper wires. On the other end of those wires, the signal was converted to sound 
waves and Alexander Graham Bell’s assistant heard the now-famous words: "Watson 
— come here — I want to see you." 

Later that same year, across the Atlantic, the chief engineer at the British Post Office 
boldly claimed that "The Americans have need for the telephone, but we do not. We 
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have plenty of messenger boys." 

Meanwhile, over in America, the President of the Western Union Telegraph 
Company asserted that "This 'telephone' has too many shortcomings to be seriously 
considered as a means of communication."[3] 

Jeff Kichaven is an independent mediator with a nationwide practice. He specializes in 
insurance, intellectual property and professional liability matters. 

Disclosure: Chang, Brower, Eisenberg, Gallo, Holmes, Lewis and Wollitz, quoted 
above, have been Kichaven's mediation clients over the years. 

The opinions expressed are those of the author(s) and do not necessarily reflect the views 
of the firm, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This 
article is for general information purposes and is not intended to be and should not be taken 
as legal advice. 

[1] Katie Shonk, Online Negotiation in a Time of Social
Distance, https://www.pon.harvard.edu/daily/negotiation-skills-daily/online-negotiation-in-
a-time-of-social-distance/, March 26, 2020.

[2] https://en.wikipedia.org/wiki/Zoom_Video_Communications.

[3] Melis, “Bitcoin critics are on the wrong side of
history,” https://medium.com/@melis.io/bitcoin-skeptics-are-on-the-wrong-side-of-history-
a61899f4c355.
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