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DISCLAIMER

The information and procedures set forth in this practice manual are subject to constant change
and therefore should serve only as a foundation for further investigation and study of the current law and
procedures related to the subject matter covered herein, Further, the forms contained within this manual
are samples only and were designed for use in a particular situation involving parties which had certain
needs which these documents met. All information, procedures and forms contained herein should be very

carefully reviewed and should serve only as a guide for use in specific situations.

'The Indiana Continuing Legal Education Forum and contributing authors hereby disclaim any and
all responsibility or liability, which may be asserted or claimed arising from or claimed to have arisen from
reliance upon the procedures and information or utilization of the forms set forth in this manual, by the

attorney or non-attormey.

Attendance of ICLEF presentaﬁons does not qualify a registrant as an expert or specialist in any
discipline of the practice of law. The ICLEF logo is a registered trademark and use of the frademark
without ICLEF’s express written permission is prohibited. ICLEF does not certify its registrants as
specialists or expert practitioners of law. ICLEF is an equal opportunity provider of continuing legal
education that does not discriminate on the basis of gender, race, age, creed, handicap, color or national
origin. ICLEF reserves the right to refuse to admit any person or to eject any person, whose conduct is
perceived to be physically or emotionally threatening, disruptive or disrespectfil of ICLEF registrants,

faculty or staff.
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1:30 P.Mm. Registration

2:00 p.m. Tips for a Successful Mediation
- Discussion Led by Sam Ardery and Pete Schroeder

3:30p.Mm.  Refreshment Break
3:45 p.m. Selected Topics from “Positively Conflicted”

- Discussion Led by Sam Ardery, author

5:15p.m.  Adjourn Day One
5:30 p.m.  Hosted Reception

7:30 P.Mm. Free Time

July 30, 2021
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9:00 A M. Recent Rule Changes and Cases; the Multi-Party Case; and

Working with Difficult People
- Discussion Led by Denise Page and Ross Rudolph
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10:45 am.  Zooming into the Future: The Future of the Mediation Practice
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Michael P. Bishop
Seminar Chair, Cohen Garelick & Glazier, Indianapolis

Named as an Indiana Super Lawyer in the area of litigation beginning in 2004, Michael
Bishop concentrates his practice in the areas of mediation, arbitration, and probate and
trust litigation. He is recognized by Best Lawyers in America in Alternate Dispute
Resolution and Arbitration and Trust and Estate Litigation since 2006. In 2008, he was
selected as a Member of the American Arbitration Association National Roster of
Neutrals. Michael has an AV Peer Rating from Martindale-Hubbell.

Michael received his Juris Doctorate from Indiana University Robert H. McKinney School
of Law in 1980. Following graduation, he served as Law Clerk to the Honorable James
E. Noland, United States District Court, Southern District of Indiana. Michael is a Fellow
of the International Academy of Mediators, Fellow of the American College of Civil Trial
Mediators, and Fellow of the National Academy of Distinguished Neutrals.

Mr. Bishop is a member of the faculty of the Indiana Trial Advocacy College and is the
Chair of the annual Advanced Civil Mediator Training course in Indiana. Michael was a
founding member of the IBA Settlement Week in 1986. He served as Chair of the ISBA
ADR Section, was a member of the Board of Directors for Indiana Continuing Legal
Education Forum and is Past President to the Board of Directors for the Indiana Bar
Foundation. Michael received the “Excellence in Continuing Legal Education Award”
from ICLEF, its highest award of achievement for commitment to continuing legal
education.

Michael is also past President of the Sagamore American Inn of Court, where he
continues to serve as one of the founding Benchers of the Inn.

Michael P. Bishop-Chair

Cohen Garelick & Glazier

8888 Keystone Crossing Blvd., Suite 800
Indianapolis, IN 46240

ph: (317) 573-8888 Ext. 255

e-mail: mbishop@cgglawfirm.com



mailto:mbishop@cgglawfirm.com

Samuel R. Ardery
Bunger & Robertson, Bloomington

Sam is a national mediator, consultant, speaker, trainer, and author on conflict,
negotiation, and mediation. He has mediated more than 4,000 cases and tried dozens
of jury trials to verdict. He is a partner at Bunger and Robertson.

He works in legal and non-legal settings, and has an approach to conflict that
encourages introspection and good health to complement internal and external business
practices.

You can order a copy of his book Positively Conflicted Engaging with Courage,
Compassion and Wisdom in a Combative World on Amazon:

https://www.amazon.com/Positively-Conflicted-Engaging-Compassion-Combative-
ebook/dp/B0O8TB79KBR

In addition, Sam teaches negotiation at the Indiana University Maurer School of Law
where he has been distinguished as outstanding adjunct faculty. He has taught
hundreds of law students who practice around the world.

Sam has mediated multi-party complex cases in areas including construction, personal
injuries, contracts, professional liability, and diverse regulatory issues with some of the
largest national and international law firms.

He is a frequent speaker on negotiation and mediation. Sam consults and trains on
conflict with legal and non-legal institutions.

Sam has been recognized for his professional achievements in a number of forums, but
only his family really cares.

He has trained at the Harvard Program on Negotiation and the Strauss School of
Alternative Dispute Resolution at Pepperdine University among other places. You can
learn more on his website:

https://www.samardery.com/

Samuel R. Ardery

Bunger & Robertson

211 South College Avenue
P.O. Box 910
Bloomington, IN 47402
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Denise Page
The Mediation Group LLC, Indianapolis

Denise Page has been a mediator and arbitrator for the last 20 years and has been with
The Mediation Group for fifteen years. She mediates personal injury, fire loss,
construction, real estate, contracts and other business dispute cases. She also mediates
sexual assault, employment, legal and medical malpractice cases and negligence claims
against schools, nursing homes and corporate defendants.

Denise has mediated two church bus accidents with a combined total of over 50 injury
and death claims. She was selected as an arbitrator for the personal injury and death
claims against the State of Indiana and other defendants resulting from the stage
collapse at the Indiana State Fair. She has been named Lawyer of the Year for 2017 in
arbitration by Best Lawyers.

Denise has served as a speaker at seminars for lawyers, paralegals, insurance claims
adjusters and for law school classes. She has taught law classes for Indiana Vocational
Technical College and the adult program at Marian University.

Her law practice began in 1977 with the law firm of Hilgedag, Johnson, Secrest &
Murphy in the areas of business, real estate, personal injury, construction and family
law. Later, with Meils, Zink, Thompson, Dietz & Page, she became an insurance defense
lawyer while maintaining a plaintiff’'s personal injury practice. Denise continued her
career in litigation with Sheeks, Ittenbach & Page.

A former professional singer, Denise writes humorous operas for children that have
been performed in Australia and all over the United States by many colleges and opera
companies, from the University of California to the University of Central Florida, and Ft.
Worth Opera to Nashville Opera. In the past, she has been commissioned to write
shows for the Indianapolis Children’s Museum Guild and has written and recorded
children’s songs for the Indiana Coalition Against Domestic Violence. She also continues
to write musicals for children.

Volunteer work has included Child Advocates, Girl Scouts, Indianapolis Bar Association,
her children’s schools and many activities at North United Methodist Church where she
has been the director of the children’s choir, ages 5 -8, for over 30 years.

Denise plays tennis several times a week and enjoys reading, singing, spending time
outdoors and watching sports. Raised on the eastside of Indianapolis, Denise graduated
from Howe High School, Indiana University and the University of Notre Dame Law
School. She has two children and is married to opera conductor and Butler professor,
James Caraher.
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Ross Rudolph

Partner | Evansville, IN
(812) 759-5916

ross.rudolph@dinsmore.com

Ross concentrates his practice in the areas of mediation and arbitration, including complex multi-party disputes
and early neutral evaluation, fact-finding, mini-trial judge, and ADR Training/CME. Additionally, he has experience
with corporate and commercial litigation, insurance defense, and appellate law.

Appellate Cases:

Melton v. Stephens, 13 N.E.3d 533 (Ind.App. 2014); Presbytery of Ohio Valley, Inc. v. OPC, Inc., 973 N.E.2d 1099 (Ind.
2012); Gill v. Evansville Sheet Metal Works, Inc., 970 N.E.2d 633 (Ind. 2012); Madison Capital Co., LLCv. S& S
Salvage, LLC, 765 F.Supp.2d 923 (W.D.Ky. 2011), affirmed 507 Fed.Appx. 528 (6™ Cir. 2012); Glotzbach v. Frohman,
854 N.E.2d 337 (Ind. 2006); Research Systems Corp. v. IPOS Publicite, 276 F.3d 914 (7t Cir. 2002); Cahoon v.
Cummings, 734 N.E.2d 535 (Ind. 2000); Mendenhall v. Skinner and Broadbent, 728 N.E.2d 140 (Ind. 2000); John A.
Ackerman v. Northwestern Mutual Life Insurance Company, 172 F.3d 467 (7t Cir. 1999); Northwestern Mutual Life
Insurance Company v. Stinnett, 698 N.E.2d 339 (Ind.App. 1998); Citizens National Bank of Evansville vs. Foster, 668
N.E.2d 1236 (Ind. 1996); Meyers v. Furrow Building Materials, 659 N.E.2d 1147 (Ind.App. 1996); Koenig v. Bedell and
Aetna Insurance Company, 601 N.E.2d. 453 (Ind.App. 1992); Ohio Valley Communications, Inc. v. Greenwell, 555
N.E.2d 525 (Ind.App. 1990); Aetna Casualty & Surety Company v. Crafton, 551 N.E.2d 893 (Ind.App. 1990); Johnson
v. Payne and National Insurance Association, 549 N.E.2d 48 (Ind.Ct.App. 1990); Carl Subler Trucking, Inc. v. Frank W.
Splittorff, 482 N.E.2d 295 (Ind.App. 1985).

Education:

e Indiana University Robert H. McKinney School of Law (J.D.)

e Miami University (B.A., cum laude)

Bar Admissions:

e [ndiana
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Court Admissions:

e U.S. Supreme Court

e U.S. Court of Appeals for the Sixth Circuit

e U.S. Court of Appeals for the Seventh Circuit

e U.S. District Court for the Northern District of Indiana
e U.S. District Court for the Southern District of Indiana

Affiliations/Memberships:

e Evansville Bar Association
- Board of Directors (2014 - 2018)
- Diversity Committee, member and past co-chair
¢ Indiana State Bar Association
e 7% Circuit Bar Association
¢ Indiana Bar Foundation, fellow
e Defense Trial Counsel of Indiana
e Brooks American Inn of Court, past president and member
e Registered Indiana Civil Mediator

e Volunteer Lawyer Program

Distinctions:

¢ National Academy of Distinguished Neutrals (2015 — present)
e Best Lawyers®
- Mediation Law (2015, 2019-2020)
- Alternative Dispute Resolution (2007, 2009 - 2016)
- Litigation — Insurance (2020)
- Product Liability Litigation — Defendants (2020)
- "Lawyer of the Year," Litigation — Insurance in Indianapolis (2020)
e Super Lawyers®
- Top 50 Indiana Super Lawyers (2013 - 2016, 2018 - 2020)
- Indiana Super Lawyers, Civil Litigation Defense (2005, 2007 - 2015)
- Indiana Super Lawyers, Alternative Dispute Resolution (2013 - 2020)
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Alyson M. St. Pierre

Associate | Indianapolis, IN
(317) 860-5386

aly.stpierre@dinsmore.com

Alyson’s practice primarily focuses on employment law matters, ranging from general employment legal
consulting to non-compete, confidentiality, and employment discrimination litigation.

Services:

e Labor
e Employment

Education:

e Indiana University Maurer School of Law (J.D.)
- Merit Scholarship recipient
- Dean's list

- Indiana Journal of Global Legal Studies, 25 Ind. J. Global Legal Stud. 797, America’s Past-time and the Art
of Diplomacy

e Indiana University (B.A., Highest Distinction)
- IU Hutton Honors College, General Honors

Bar Admissions:

Indiana
Court Admissions:

e Indiana Supreme Court
e U.S. District Court, Southern District of Indiana
e U.S. District Court, Northern District of Indiana

Articles:

e Rudolph & St. Pierre: Anyone worried about attorney-client privilege in mediation?, The Indiana Lawyer
e Wildeman and St. Pierre: Case gives employer bright-line rule on ADA unpaid leave, The Indiana Lawyer

Federal Decisions:
Gralia v. Edwards Rigdon Construction Co., 2020 WL 5913280 (Oct. 6, 2020)

. A
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Pete Schroeder
Norris Choplin Schroeder LLP, Indianapolis

Pete Schroeder has been recognized by his peers as an Indiana Super Lawyer honoree
for his work in alternative dispute resolution (ADR), large loss subrogation and civil
litigation from 2004 to 2020. Additionally, Pete was named an Indiana Super Lawyer
Top 50 Lawyer honoree from 2016 to 2018 and in 2020 and 2021. Pete was also
selected to be included in the Indiana Best Lawyers 2020 list.

Pete has conducted more than 3,200 mediations including business disputes, complex
and multiple party construction disputes, significant insurance coverage and insurance
priority disputes, as well as complex wrongful death, quadriplegia and paraplegia, large
property loss, medical and legal malpractice, products liability claims and claims
involving multiple parties. Pete has mediated throughout the Midwest and frequently
travels to different states to conduct mediations. In cases where the number of parties
exceeds 8, Pete and fellow firm mediator, Rick Norris, have conducted mediations in
tandem.

Pete is in the unique position to continue his litigation and trial practice while handling a
robust mediation case load. In addition to his ADR work, Pete concentrates his practice
in areas of commercial litigation, large loss subrogation and personal injury. His trial
experience includes representing plaintiffs and defendants in motor vehicle accidents,
fires and gas explosions, structural collapses, personal injury and wrongful death,
professional malpractice and products liability. Pete has litigated products cases ranging
from cranes, front-end loaders and large, industrial rack systems, to medical products,
motor vehicles and manufacturing equipment. Pete has also litigated and mediated
legal fee disputes and law firm dissolutions.

Pete speaks at continuing legal education seminars on mediation and litigation. He
began serving as the president of the Indianapolis Law Club in September 2019. He
provides consultations on case evaluations and litigation strategy and has served as an
expert witness in legal malpractice cases.

An attorney of more than 40 years, Pete began his practice with the firm in 1981.
Before that, he served a clerkship for Judge Eugene N. Chipman of the Indiana Court of
Appeals in 1980 and 1981.

Pete was born in Detroit, Michigan. For more than 40 years, he officiated college and
high school wrestling and has volunteered as a junior high wrestling coach. Pete has
been active in the local community, serving on various school boards and church
commission



Pete Schroeder

Norris Choplin Schroeder LLP

101 West Ohio Street, Ninth Floor
Indianapolis, IN 46204

ph: (317) 269-9330

e-mail: pschroeder@ncs-law.com
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Engaging with courage, compassion,
And wisdom in a combative world.
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The natural response to conflict

Why don’'t you change so
I'll feel better?
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Internal’ Conflict

Positively Conflicted




Five things
Priorities we all juggle

N life 1. Recreation
Belief system
Health/Wellness
Work/School
Social/Family

o K WP
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The justice
gene




The same thing or different?

Fairness Justice Principles
What an individual System Moral tenets
thinks is fair enforcement of
fair
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3 Initial conflicts

Clients Lawyers Mediators
Think in black and Advocate black Explore the gray
white and white
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Trust Equation

Trust = credibility + reliablility + vulnerability*

self-interest

Source: David Maister, The Trusted Advisor, (New York, Free Press, 2000)
*intimacy instead of vulnerability
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11






So afraid we call fear other things:

Stress Dread

| concern
Discomfort Nervousness
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4 most prominent fears of LOSING:

Survival Esteem Power Comfort
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Forms and approaches

Kinds

Imbalances Mediator
responses

Positively Conflicted
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1% chance
you are
wrong?
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Indiana Alternative Dispute Resolution Rules

EFFECTIVE JANUARY 1, 2021

Rule 8.3. Agreement to Mediate.

Before beginning a mediation under this Rule, participants must sign a written Agreement to Mediate
substantially similar to the one shown as Form A to these rules. This agreement must provide for confidentiality in
accordance with Alternative Dispute Resolution Rule 2.11; it must acknowledge judicial immunity of the mediator
equivalent to that provided in Alternative Dispute Resolution Rule 1.5; and it must require that all provisions of
any resulting mediation settlement agreement must be written and signed by each person and any attorneys

participating in the mediation.

Persons participating in mediation under this Rule shall have the same ability afforded litigants under Trial Rule

26(B)(2) of the Rules of Trial procedure to obtain discovery of the existence and contents of any insurance

agreement under which any person carrying on an insurance business may be liable to satisfy part or all of a

settlement under this Rule or to indemnify or reimburse for payments made to satisfy a settlement under this

Rule.
DISCUSSION:

What is the remedy/enforcement right if non-compliance occurs after a request for the limits of liability (all limits
of liability)? Can you file a motion for preliminary determination as in a medical malpractice action under Trial
Rule 12(D)?

2021 Proposed Rules

(COMMENTS WERE RECEIVED UNTIL 13:00 HOURS EDT MONDAY, APRIL 23)

Accomplishmore.
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Indiana Alternative Dispute Resolution Rules

DISCUSSION:
Why the change to the rule on arbitration from all arbitrations to non-binding?
Input from Michael Bishop as to theses proposed changes:

2.7(F), 3.4(F) and 8.6(B) — these all provide mediated settlement agreements or arbitration awards involving
children or incapacitated persons are binding on the parties but only enforceable with court approval.
Mediated settlement agreements in estates and trusts also require court approval to be enforceable. See Ind.
Code 29-1-9-1 et. seq. and 30-4-7-1 et. seq.

3.3(B) — provides that unless otherwise agreed, the costs of arbitration shall be divided equally. In commercial
and employment arbitration, the arbitrator has the discretion to fee shift.

Accomplishmore.
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ADR Case Law Update

COA declines to create bright-line rule that
evidence of medical bills is never admissible
where plaintiff does not seek damages for
medical bills; Preserving appellate
arguments when mediation evidence is
erroneously admitted by trial court

Gladstone v. West Bend Mutual Insurance Company, 2021 Ind. App. LEXIS 85 (Ind. Ct. App. Mar. 24, 2021, trans denied.

Plaintiff was injured in an automobile accident, suffering injuries which required medical treatment.
Tortfeasor’s insurer, with consent of Plaintiff's UIM insurer/waiver of subrogation, paid its limits of liability. Plaintiff
proceeded to trial against his underinsured motorist carrier. The jury awarded Plaintiff $0.00. Plaintiff appealed,
contending the trial court abused its discretion in admitting evidence regarding medical bills and settlement
negotiations. The Court of Appeals affirmed the trial court.

Pre-trial Plaintiff sought to exclude evidence of medical billing records arguing Plaintiff was not seeking
medical expenses as damages. The UIM sought to include the evidence (including billed amounts and reductions).
The trial court sided with West Bend, allowed the admission of billed medical amounts and reductions, and allowed
Plaintiff to be questioned about the same (over Plaintiff's objection). The bills were $14,000.00 but had been reduced
to just under $2,000.00.

Also at trial, one of UIM insurer’s claims specialists testified. When asked if the underinsured carrier had
paid anything to Plaintiff for his bodily injuries, the claims specialist testified the carrier had tried to resolve the case
and that Plaintiff had refused to accept the offer. Plaintiff's counsel objected to this testimony. After a sidebar
between counsel and the judge, Plaintiff's counsel suggested the court declare the claims specialist a hostile witness.
The judge agreed that this was an appropriate solution. Plaintiff's counsel did not ask for the judge to admonish
the jury to disregard the comments of the claims specialist and did not request a mistrial.

The issues on appeal were whether the trial court abused its discretion in admitting the evidence of paid
medical bills/write-downs when Plaintiff opposed the introduction of medical bills altogether; and, whether Plaintiff
was entitled to a new trial because of the admission of evidence regarding settlement negotiations?

As to the medical bill evidence the Court noted the countervailing considerations presented by relevancy
(Rule of Evidence 401) and probative harm/value (Rule of Evidence 403).

DINSMORE & SHOHL LLP « LEGAL COUNSEL « DINSMORE.COM
© 2019. All rights reserved.
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ADR Case Law Update

The Court rejected Plaintiff's argument that evidence of medical bills is never relevant to the question of
pain and suffering citing “common sense and experience . . . that a more serious injury generally brings with it
greater medical expenses as well as greater pain and suffering” as well as a federal trial court case from Montana
and a dissent from the Pennsylvania supreme court. The Court summarized the relevancy issue as “If, in the
estimation of one of the parties, the amount of medical bills does not accurately reflect the amount of pain and
suffering, that party is free to counter it with other evidence and argument, ... "

With respect to probative harm/value, the Court noted the general bias in favor of admissibility of evidence
unless the party seeking exclusion shows the “risk of unfair prejudice substantially outweighs the probative value of
the evidence.” The Court concluded Plaintiff did not make the requisite showing and stated in a footnote that any
failure by the Court in this regard could be harmless (not reversible) error because “[t]he jury heard evidence that
Gladstone has already received $50,000.00 from (the tortfeasor), so it is entirely possible that the jury did, in fact,
conclude that Gladstone was entitled to recover for his pain and suffering but that he had already been fully
compensated.” As to this issue, the Court “decline(d) . . . to create a bright-line rule that evidence of medical bills is
never admissible in cases where they are not sought ... "

As to the issue of the admission of evidence of settlement negotiations, the Court agreed with the Plaintiff
that the claims specialist's testimony that clearly indicated the Plaintiff had rejected a settlement offer from the
Defendant should have been inadmissible pursuant to Rule 408. However, in citing to Etienne v. State, 716 N.E.2d
457 (Ind. 1999), the Court noted the proper procedure to correct a circumstance that may warrant a mistrial where
inadmissible testimony is admitted is to request an admonishment and/or mistrial. Because the Plaintiff did not
request either, the Court concluded Plaintiff had waived the argument Plaintiff was entitled to a new trial.

Thus, the Court affirmed the trial court.
DISCUSSION:

Admissibility options with respect to medical bills paid with write-downs and/or gross medical bills:

1. Admit only the gross medical bills (Illinois and Kentucky);
2. Admit both the medical bills paid with the write-downs and the gross medical bills (Stanley and Patchett);
3. Admit only the gross medical bills, and post-judgment reduce the verdict by the amount of the write-

downs (Justice Rucker, Stanley);

4. Do not admit either the gross medical bills or the medical bills paid with write-downs if Plaintiff does not
seek to recover any medical bills as damages (outcome sought by Gladstone)

Stanley v. Walker, 906 N.E.2d 852 (Ind. 2009). Rule of Evidence 413 allows medical bill admission as prima facie
evidence of reasonableness. The collateral source statute found at Ind. Code 34-44-1-2 excludes evidence of
benefits plaintiff has paid for and does not allow those benefits to reduce what a plaintiff may recover. The court
held, that despite the collateral source statute, evidence of discounted medical bills is admissible so long as
insurance is not referenced.

Accomplishmére. .,
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Patchett v. Lee, 60 N.E.3d 1025 (Ind. 2016). Extended the holding of Stanley to reimbursement by government
payors (e.g., HIP or Healthy Indiana Plan).

Since Stanley and Patchett some Plaintiffs have chosen to not introduce evidence of relatively low amounts of paid
medical bills with write-downs to prevent juries from using the same as an anchor for the value of a case. Until
Gladstone, there was no appellate case addressing this issue. Trial court treatment of this issue has varied
[admission where there was a worker's compensation lien — see Ind. Code 34-44-1-2(2); not put into evidence in
TBI case with limited medicals].

Impact on cases that plaintiff's counsel will take, negotiation and mediation of cases and trial? Cases with
significant injuries but low paid medicals (e.g., Medicare with 4 surgeries); cases where there is no insurance and
the bills remain unpaid; significant injury/surgery cases (e.g., knee replacement) with high bills but low paid
amounts) . ..

Given standard of review on appeal is abuse of discretion does this help a plaintiff in those cases where the
medical bills paid are low (e.g., Medicare) but the injuries may be significant? Will a judge, in those cases, prevent
the introduction of evidence of the amounts paid as not being reflective of the treatment received and the nature
and extent of the injuries? If so, will a trial judge’s decision in this regard stand on appeal given the standard of
review is an abuse of discretion?

Accomplishmore. .
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Admissibility of Settlement Agreement in
further proceedings — Admissibility of
documents produced in anticipation of
mediation

Berg v. Berg, 2021 Ind. LEXIS 409, 2021 WL 2658991 (Ind. Jun. 29, 2021)

Husband and Wife entered into a mediated settlement agreement ("Agreement”) as part of the proceedings
to dissolve their marriage. At a later date, Wife moved to correct error pursuant to Trial Rule 60(B), alleging that a
stock account had been omitted from a balance sheet used at the mediation. Wife attached several exhibits,
including balance sheets prepared for the mediation and an affidavit in which Wife alleged that, had she learned of
the existence of the account, she would not have agreed to the property disposition in the Agreement. Wife sought
to avoid the Agreement by alleging fraud, constructive fraud, misrepresentation, mutual mistake, or other
misconduct. Wife alternatively sought to enforce the Agreement by alleging Husband breached a warranty within
the Agreement. Husband moved to strike, challenging the admissibility of the evidence attached to Wife's motion
as it was evidence of what transpired at mediation.

The trial court relying on the balance sheets and wife's affidavit testimony of what transpired at mediation,
found that fraud, constructive fraud, mutual mistake, or misrepresentation had occurred, and that Husband had
breached the mutual warranty provision in the mediation settlement agreement. Based on its findings, the trial
court awarded Wife half the value of the account. The Court of Appeals reversed concluding the evidence proffered
by Wife was inadmissible. The Court of Appeals also held that the Wife was estopped from enforcing the mutual
warranty provision in the agreement against Husband

The Indiana Supreme Court granted Wife's petition for transfer and vacated the Court of Appeals opinion.

The Court first addressed the issue of whether documents produced in anticipation of mediation should be
excluded from the record pursuant to Rule of Evidence 408. Wife argued the evidence should not be excluded
under Rule 408 because the exchange of information regarding the martial assets occurred weeks before the actual
mediation session. The Court disagreed with this reading of the rules. Instead, it held the balance sheet and
evidence of statements Husband made to facilitate settlement should be excluded as they constituted admissions
of fact, which established the "point from which the parties would have negotiated at the mediation itself.” The
Court reasoned the timing of the admissions of fact did not remove them from exclusion, so long as they were made
for the purpose of reaching a settlement agreement.

Next, the Court held the balance sheet was not discoverable outside of settlement negotiations, as the
figures on the balance sheet reflected the parties positions as to the value of certain property for the purpose of
negotiation. The Court analogized the balance sheet was like the video in R.R. Donnelley & Sons Co. v. North Texas
Steel Co., where the Court of Appeals found should have been excluded from the record because it was prepared

Accomplishmére. .,
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and "exchanged in the spirit of attempting to resolve the case through mediation.” 752 N.E.2d 112, 128-30 (Ind. Ct.
App. 2001). Therefore, the evidence proffered by Wife was not admissible pursuant to Rule 2.11 of the Rules of
Alternative Dispute Resolution.

The Court also found that challenging the validity of the mediated agreement was not a collateral matter.
Thus, the exception in Rule 408(b) was inapplicable. Rule 408(b) contains an exception that allows the admission of
evidence "for another purpose,” which Indiana courts have found includes evidence used “in collateral matters
unrelated to the dispute that is the subject of the mediation.” See Horner v. Carter, 981 N.E.2d 1210, 1212 (Ind.
2013). The Court held that, like in Horner, Wife sought to change the Agreement itself; therefore, Rule 408 applied,
without exception, and Wife's proffered evidence was inadmissible to avoid the mediated agreement.

Finally, the Court returned to the trial court holding and disagreed with the Court of Appeals when it found
Wife could enforce the warranty against Husband. Husband had argued, and the Court of Appeals agreed, that
Wife was estopped from asserting a breach of the mutual warranty because Wife had also assumed responsibility
for the assertions within the warranty, which proved to be untrue. The Court determined such a conclusion would
render the warranty meaningless holding the warranty could be enforced, as the parties had warranted “one to the
other” that the assets were accurate.

Although Wife's evidence was not admissible to challenge the validity of the mediated agreement the
evidence was held admissible in the collateral action to enforce the agreement and that the trial court had not
abused its discretion in determining Husband breached the mediated settlement agreement. The Court, thus,
upheld the trial court’s award of half of the stock account to Wife.

In practical and ethical terms this case raises issues. As the dissent to the Court of Appeals opinion pointed
out there were no less than 10 exhibits showing discussions and communications in anticipation of mediation that
included the stock account. With this evidence, | wonder why the courts on appeal did not resort to an analysis like
that found in Fire Ins. Exchange v. Bell, 643 N.E.2d 310 (Ind. 1994). The "principal issue” identified by the Indiana
supreme court in Bell was “whether and to what extent a party who is represented by counsel has the right to rely
on a representation by opposing counsel during settlement negotiations.” During settlement negotiations counsel
for the defense allegedly misrepresented in writing the limits of liability of an applicable homeowner’s policy of
insurance to be $100,000 rather than $300,000. The defense unsuccessfully argued counsel for the claimant had no
right to rely on the representation given opposing counsel was a “trained professional involved in adversarial
settlement negotiations and had access to the relevant facts.”

Is Bell distinguishable because opposing counsel’s act was one of commission as opposed to omission? Do
you think any of the courts (trial, appellate and supreme) considered possible legal malpractice ramifications in
making their decisions?

So how far back may the confidentiality found in ADR Rule 2.11 reach?
If the Husband's counsel made the mediator aware the stock fund had been omitted by Wife's counsel, then

should the mediator consider whether an agreement omitting the fund was a prejudicial one under ADR Rule
2.7(D)(N)(a)?

DINSMORE & SHOHL LLP « LEGAL COUNSEL « DINSMORE.COM
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Enforceability of Arbitration Agreement -
agency and equitable estoppel theories

Doe v. Carmel Operator, LLC, 160 N.E.3d 518 (Ind. 2021)

The legal guardian of an elderly woman living in a senior living community brought a complaint against the
community, the community’s management company, one of the community’'s employees, and the community’s
employee screening company alleging sexual assault of the elderly resident, vicarious liability, and negligence.

Both the community screening companies demanded the guardian arbitrate her claims pursuant to an
arbitration agreement executed by the guardian and the community. Guardian objected to arbitration. The trial
court granted the community and screening company’'s motions to compel arbitration. While the screening
company was not a signatory to the agreement, the trial court found that the company could enforce the arbitration
agreement based on an agency theory and two alternative theories of equitable estoppel. The Court of Appeals
affirmed the trial court. The Indiana Supreme Court granted transfer to address whether the screening company
can compel arbitration against the guardian. On all other points, the Supreme Court affirmed the lower court
decisions.

The screening company argued that it could enforce the arbitration agreement because, as the agent of the
community, it was an intended third-party beneficiary of the agreement. The screening company also argued that
equitable estoppel applied. The Supreme Court disagreed.

First, while the Supreme Court agreed that an agent was an intended third-party beneficiary of the
arbitration agreement, the Supreme Court held that the relationship between the community and the screening
company was that of an independent contractor, not an agent. Therefore, the screening company could not enforce
the arbitration agreement because of its relationship to the community.

Second, the screening company argued that equitable estoppel should apply to stop the guardian from
acting to the screening company’s detriment. The Supreme Court identified the three essential elements of
equitable estoppel: the party claiming estoppel must (1) lack knowledge and the means of knowledge as to the
facts in question; (2) rely upon the conduct of the party to be estopped; and (3) experience a prejudicial change in
position based on the conduct of the party to be estopped. Because there was no evidence in the record that the
screening company knew of or relied upon the arbitration agreement and no evidence that the screening company
experienced any sort of detriment because of its non-existent reliance, the Supreme Court held that the screening
company could not avail itself of equitable estoppel. The Supreme Court also declined to endorse the alternative
theories of equitable estoppel previously adopted by the Court of Appeals and disapproved of the Court of Appeals
decision in German American Financial Advisors & Trust Co. v. Reed, 969 N.E.2d 621 (Ind. Ct. App. 2012).

Thus, the Supreme Court held that the screening company could not compel the guardian to arbitrate her
claims and reversed the trial court’s decision on that matter.

Accomplishmore.
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Enforceability of Arbitration Agreement -
medical malpractice claims

Estate of King v. Aperion Care, 155 N.E.3d 1193 (Ind. Ct. App. 2020), reh’g denied, trans. denied.

The Estate of Sandra King initially filed a proposed complaint against defendant with the IDOI alleging
medical malpractice. During discovery but before the matter had been submitted to a medical review panel, the
Estate learned Defendant and King had signed an arbitration agreement, which stated that all claims against
Defendant were to be resolved exclusively by arbitration. Based on this agreement, the Estate moved to compel
arbitration; however, the trial court denied the motion holding the case was not ripe for arbitration because the
Estate’s claims must first go through the review process set forth in the Indiana Medical Malpractice Act (the “Act”).

The Estate appealed, arguing the trial court erred by denying the motion to compel arbitration. The Court
of Appeals agreed with the Estate and reversed the trial court.

The arbitration agreement at issue (drafted by defendant) included expansive language requiring any legal
claim against Defendant to be resolved exclusively by arbitration. Based on the parties’ agreement that arbitration
shall be the exclusive means for resolving any claim and Indiana precedent which calls for “every doubt to be
resolved in favor of arbitration,” the Court concluded Defendant had relinquished its right to avail itself of the Act.
The Court also cited to a footnote contained in a prior case warning that this outcome could occur under these
facts.

The Court did note the parties could have, although they did not here, agreed as a condition precedent to
arbitration that any issue falling under the Act must be presented to a medical review panel prior to proceeding to
arbitration.

The Court reversed and remanded the matter to the trial court with an instruction to grant the Estate’s
motion to compel arbitration.

DINSMORE & SHOHL LLP « LEGAL COUNSEL « DINSMORE.COM
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The Era Of Video Mediation Is Here — Or Is It?

By Jeff Kichaven

Mediators are selling online video mediation these days. The evidence is in
every litigator’s social media feed and email inbox.

But are litigators buying? The evidence is not clear.

To determine demand for online video mediation, | conducted an informal
email survey of over 200 first-chair business trial lawyers and senior
claims executives from around the country, many of whom have been my
mediation clients. | received email replies from nearly 100, and had
telephone conversations with 20 or so. Very few have experienced a video
mediation. By a margin of about 4-to-1, respondents are reluctant to
adopt this new technology. But most are willing to keep the option open.

Here’s a typical response, from Jeff Charlston of Los Angeles’ Charlston Revich & Wollitz
LLP: *I would be reluctant to participate in other than a face-to-face mediation because,
rightly or wrongly, | would not expect a video mediation to have as high a success rate as a
mediation where all necessary parties are present.”

Many, such as Jim Holmes of Clyde & Co. LLP in Los Angeles, are reluctant because they
believe they can observe more nuance and detail in person: “There’s something about being
able to see others to judge reactions, credibility and limits; the personal touch. Nothing
quite equals face-to-face to detect other messages.”

Or, in more unvarnished terms from another respondent, whose name is withheld for
obvious reasons: "I hate video mediations. For a litigator, there’s something about
eyeballing your opponent and their client in order to read body language, gauge
perspiration level, observe twitching, and being able to smell their fear.”

This reluctance is grounded in reality. Online video mediation is, in general, just not as
good.

The Harvard Law School Program on Negotiation reported this on March 26:

Negotiation thrives on physical presence. Handshakes, eye contact, shared meals, and
long meetings in stuffy conference rooms are everyday tools of the trade, and with
good reason: Negotiators who meet in person reach better deals than those who
negotiate online, research shows. Face-to-face meetings offer invaluable nonverbal
and verbal cues, such as eye contact, body language, and tone of voice, that facilitate
understanding and build lasting bonds.[1]

The research cited does not really support the author’s conclusion. That research involved
only a comparison between face-to-face negotiation and negotiation via email. Even so, the
experience of the real world shows the conclusion to be sound.

Most promotions for video mediation involve Zoom. Zoom is hardly a new technology.
Zoom'’s Wikipedia page states that the service began in January 2013.[2] In February 2015,
the number of people using Zoom meetings reached 40 million. Yet until last month, nobody
talked about Zoom as a viable platform for mediation (though some writers had for years
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touted various versions of online dispute resolution).

As Steven Brower of Orange County’s Brower Law Group phrased it, “If Zoom was such a
good way to do a mediation, we would have been using it long ago.” More colloquially, we
all know that if you build a better mousetrap, the world will beat a path to your door. But no
mediator, or litigator, was beating a path to Zoom’s door for mediation until last month,
despite Zoom’s ubiquity. Ergo, it must not be that better mousetrap.

Respondents familiar with videoconferencing confirmed video mediation’s shortcomings.

As Sheldon Eisenberg, Los Angeles office leader at Faegre Drinker Biddle & Reath LLP put it:
"I believe that [a video mediation] would negatively impact my ability to interact with and
appropriately read my client. | often see it on videoconferences inside and outside of my law
firm. The conversations can be more stilted, there is more reluctance to speak when you
cannot clearly see the listeners’ reactions, and you lose the ability to read body language
and the details of facial expressions. The result is impacted communication.”

In more candid moments, many mediators agree. Here’s what one prominent mediator, who
asked to remain anonymous, said after his first video mediation: “The lawyers seemed
harder to read while the litigating parties themselves seemed a bit out of it.”

So, don't expect litigators to flock to video mediations. Until they need to. And for at least a
little while, they don't.

As Justin Kudler of AXA XL in Connecticut put it to me, the number of cases that need
mediation is a subset of the number of cases that need to be settled. What catalyzes
settlement better than anything else, though, is a looming trial date. And trial dates all
across the country have been vacated for weeks or months to come.

Howard Wollitz of Charlston Revich described the effect of this: “I do not anticipate
significant demand for video mediation. The reality is that many mediations get scheduled
only as trial dates approach. Trials are being put off by the courts, so | think mediation
scheduling will be pushed off as well.”

This is confirmed by conversations with mediator colleagues all over the country, as well as
my own experience. Previously scheduled mediations are dropping out faster than
presidential candidates after Super Tuesday.

The ability to avoid settling and mediating will not last long, though. COVID-19 is filling
everyone’s lives with new challenges, many of which will become disputes and ultimately
lawsuits. To make room for these, clients and lawyers will have to put many of their current
lawsuits to rest. So even without trial dates looming or expensive discovery impending,
clients’ business and personal needs will impel them to pay a little more, or take a little less,
to put shopworn disputes behind them. In hard-to-settle cases, people will still need
mediators to help them.

With shelter-in-place orders in effect, though, face-to-face mediations will be impossible.
So, just as many first-chairs were dragged kicking and screaming to mediation 25 years
ago, their son and daughter first-chairs will be dragged to video mediation today — or in 30
days or 60 or 90. Some will love it. Some will adjust grudgingly. Still others won't find it
their cup of tea.

Two conclusions seem obvious.
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1. Video mediation is here to stay. Or at least, it's not about to disappear. Mediation will
come to be considered in every case, just as face-to-face mediation came to be considered
in every case 25 years ago.

2. Video mediation will not become a one-size-fits-all solution. Indeed, nothing in mediation
should be one-size-fits-all. Lawyers will have to decide on a case-by-case basis whether a
particular mediation should proceed face-to-face or online. Video is a tool that will
sometimes be right for the task, sometimes not.

Stanford University scholar Thomas Sowell famously wrote, “There are no solutions, only
tradeoffs.” Let’s therefore consider a few of the tradeoffs in deciding whether video
mediation is the best choice in a given case.

The Obvious Plus: Cost

Commercial mediations increasingly require many people from many places to participate.
Travel to the mediation site can be a challenge. A one-day mediation can be a three-day
enterprise, with a day to get there, a day to mediate, and a day to get back. That's
expensive.

With a video mediation, time and travel costs are saved. And as a corollary, when we are
looking at a one-day commitment rather than three, we can schedule mediations on much
shorter notice. These benefits can be significant.

The Surprising Minus: Lack of Teamwork

Many respondents believe that physical separation from their clients in video mediations will
diminish the quality of brainstorming and negotiation.

Here’s one typical comment, from a prominent litigator in Chicago, who asked that her
name be withheld: "My clients take some comfort with me sitting next to them. We are
more in it together when we are together physically as a team and can whisper and signal
things to each other. Relatedly, | would be less likely to go out on a limb on video, in a way
that might be productive, without my client sitting next to me.”

This lack of teamwork can extend beyond the formal aspects of the negotiation.

Ray Gallo of Gallo LLP described face-to-face mediation as the best client relations tool since
golf: “There’s also value in the lawyers being physically with their clients, telling stories,
talking about the case, talking about personal things, and connecting. That personally
present connection can’t happen remotely.”

While these minuses are hard to quantify, it’s hard to deny that they are real.

The Obvious and Surprising Wild Card: Partial Attention

Not surprisingly, many respondents value the focus of an all-day, face-to-face mediation as
a catalyst to settlement.

Gallo continued: “Mediation works in part because everybody has made a significant
commitment to getting a deal by showing up, participating and being there (hopefully) late
to get it done. In fact, the longer people stay, the more likely a deal is, psychologically, as
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people are more invested. That physical investment can’t happen remotely.”

Building upon this, an insurance coverage litigator in Los Angeles, who asked that his name
be withheld, viewed the negative impact on negotiation in these terms: “[In a video
mediation,] it is too easy to pull the plug on a session. And, for the times when walking out
of a mediation is necessary to send a much-needed message, there isn’t the impact.”

Here’s how Cyndie Chang of Duane Morris LLP in Los Angeles phrased it: “There’s just
something magical that happens when you can look someone in the eye or when you make
clients travel and appear to attend a mediation, which is disruptive to their normal routines.
In contrast, remote working situations are full of distraction and may impair the focus of the
participants in the mediation.”

To other respondents, though, the possibility of partial attention at a video mediation is a
plus. Some lawyers commented that they would welcome the ease of turning to other work
when the mediator was not with them.

And, we often bemoan the physical absence from the mediation of “the real decision-maker
for the other side.” It may prove easier to get “the real decision-maker” (generally a very
busy person) to participate if we can promise that decision-maker an easier ability to get
other work done during the mediation day.

Plus, we mustn‘t forget that even at a face-to-face mediation, partial attention is all we get.

As Sam Lewis of Cozen O’Connor in Miami put it: “Let’s face it, it is common for parties to
set up in separate rooms, to have access to email and the web, and just about everybody
has a smartphone. Thus, we're already at a point where parties can use time to deal with
other work and other clients.”

Still, there is a real concern. Success in mediation depends on people getting second
thoughts. But getting second thoughts about a subject presupposes that one is having
thoughts about a subject at all. If distractions cause one’s thoughts about the mediation to
fall below some threshold, there will be a price in brainstorming, creativity, epiphanies.

Lawyers must weigh these trade-offs, and more, on a case-by-case basis, when they decide
whether the benefits of a video mediation outweigh the costs.

Finally, we must face the fact that this may all look very different very soon. One Chicago
litigator, who asked that his name be withheld, told me, “The firm is operating at a level of
technological sophistication unimaginable even one month ago.” Who knows whether
reluctance to use video for mediations will melt away as the technological sophistication of
lawyers continues, out of necessity, to accelerate.

I wonder whether our concerns about online mediation will, sooner or later, seem of a piece
with these early reactions to another technological innovation:

On March 10, 1876, a new invention sent an invisible electrical signal through a pair

of copper wires. On the other end of those wires, the signal was converted to sound

waves and Alexander Graham Bell’s assistant heard the now-famous words: "Watson
— come here — | want to see you."

Later that same year, across the Atlantic, the chief engineer at the British Post Office
boldly claimed that "The Americans have need for the telephone, but we do not. We
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have plenty of messenger boys."

Meanwhile, over in America, the President of the Western Union Telegraph
Company asserted that "This 'telephone’ has too many shortcomings to be seriously
considered as a means of communication."[3]

Jeff Kichaven is an independent mediator with a nationwide practice. He specializes in
insurance, intellectual property and professional liability matters.

Disclosure: Chang, Brower, Eisenberg, Gallo, Holmes, Lewis and Wollitz, quoted
above, have been Kichaven's mediation clients over the years.

The opinions expressed are those of the author(s) and do not necessarily reflect the views
of the firm, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This
article is for general information purposes and is not intended to be and should not be taken
as legal advice.

[1] Katie Shonk, Online Negotiation in a Time of Social
Distance, https://www.pon.harvard.edu/daily/negotiation-skills-daily/online-negotiation-in-
a-time-of-social-distance/, March 26, 2020.

[2] https://en.wikipedia.org/wiki/Zoom_Video_Communications.

[3] Melis, “Bitcoin critics are on the wrong side of
history,” https://medium.com/@melis.io/bitcoin-skeptics-are-on-the-wrong-side-of-history-
a61899f4c355.
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Death of a

Settlement

DWIGHT GOLANN

The author is a professor at Suffolk University Law School, in Boston.

You are trying to settle a case set for trial next Monday. After
weeks spent trading unrealistic offers and demands, you finally
get a signal that the other side is serious. You’ve prepared your
client for this moment, reviewing with him the strengths and
weaknesses of his case. You've given your best advice about what
terms would make sense to resolve it.

Now it’s crunch time.

Until this moment the client has followed your advice. Now,
suddenly, he refuses. He denies the existence of vulnerabilities
that you thought he understood and accepted long ago. He insists
that he has already compromised way too much. He won’t give
up any more; in fact, he tells you to take back some important
concessions already offered.

You know that the other side will cry bad faith—that back-
tracking now may well blow up the entire process, the whole
prospect of settlement.

What’s going on?

When clients behave like this, the root cause likely lies in this
basic reality: Despite the popularity of win-win bargaining, dur-
ing settlement negotiations most litigants feel they are losing
rather than sharing a win.

The perception of losing spurs powerful emotions, different
in kind from others we see in the litigation process. They are
intense, arise at awkward moments, and provoke dysfunctional
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tactics. And experience suggests they are perhaps the single most
important reason settlement negotiations fail.

What causes this behavior? How can we lawyers respond to
it? As we explore those questions, let’s consider these two cases:

First Case: A small New England town. A state trooper begins
a high-speed chase of a drunk driver. Pursuing rapidly, the po-
liceman runs a stop sign and hits a third car crossing the inter-
section. It’s a classic T-bone collision. The trooper is unhurt, but
the driver of the third car dies instantly. He was just 17 years old.

The driver’s family sues the state, arguing that the trooper was
negligent in ignoring the stop sign. A jury will decide whether
the officer acted carelessly.

As counsel for the trooper, we begin to prepare his defense.
We investigate, looking for facts to show that the victim had been
drinking or irresponsible. Instead we learn that the boy was a
model student who left behind a loving family. Still, the trooper,
we will argue, showed initiative in giving chase to a dangerous
driver. We know that local juries consistently have found for
the police in similar circumstances. And state law caps liability
at $150,000.

Two years later, as trial nears, we offer to settle at $100,000.
The offer is rejected.

We wait a few weeks, then raise the offer to $120,000. Plaintiffs’
counsel says that she’ll recommend it to her clients. Yet, word
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for what has been lost and granting contract plaintiffs damages
equal to their reasonable deal-based expectations.

But common-law definitions of compensatory damages often
are inadequate. An accident victim, for instance, may feel that
even a “full” award of damages does not leave her as well off as
before the injury, and a reasonable businessperson may view the
legal definition of lost profits as much too narrow to cover his ex-
pectations, Even a defendant who prevails in court may similarly
feel that a verdict of “not liable” does not begin to compensate for
the damages the lawsuit has done to his business and reputation.

For most clients, simply being in litigation imposes other costs
in the form of legal fees and disruption to their lives or businesses.
To feel fully compensated, then, a litigant usually would have to
obtain settlement terms that left him or her better off than before
the dispute arose; for each side to avoid feeling loss in settling,
both sides would have to be made more than whole.

But that’s nearly always impossible. Even when good negotia-
tors use the best bargaining techniques, some feelings of loss in
settlement are nearly inevitable.

Between the time a case starts and the time a party enters
settlement negotiations, the party’s benchmarks for measuring
gain or loss often change. Good lawyers counsel clients about the
high costs and limited remedies available in litigation, as well as
the risk of losing. Their advice may cause a client to lower his
or her expectations. In effect, litigants who listen to good legal
advice go through at least some of the process of adjusting to loss
before they enter into settlement negotiations.

Often, though, parties cling to an unrealistic benchmark or
expectation. Litigants may read in the media about a dramatic
case that inflates their expectation for their own outcome. Stories
that grab publicity and attention are by definition exceptional,
however, and do not reflect the modest results that are vastly
more likely. The phenomena known as availability bias and viv-
idness bias—the tendency of the human mind to notice and give
special weight to striking events—play an important role here.
They lead clients to give extreme examples exaggerated signifi-
cance in their decision-making.

As aresult, people consistently overestimate how often excep-
tional legal outcomes actually occur. Even when parties concede
that their case is not identical to a dramatic one and try to adjust
for the difference, they typically fail to adjust enough.

Human beings also suffer from other forces that distort their
judgment. A simple example is the above-average effect. Most
people believe, for instance, that they will live longer than the
average of their high school class. Even sophisticated profes-
sionals are subject to this distortion. Doctors for example are
four times as likely to overestimate the life expectancy of their
terminally ill patients as to underestimate it.

Lawyers are subject to cognitive forces as well. Eighty percent
of surveyed lawyers, for instance, rated their personal ethical
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standards as higher than average. And even if both you and your
client are able to escape these influences, the people on the other
side of your case probably cannot.

Litigants with unrealistic goals and expectations are guar-
anteed to feel loss as they bargain. What standards did the par-
ties in the auto accident and stock dilution cases use to measure
the settlement proposals they received? In the accident case, no
amount of money could replace the family’s beloved son, and it
seems likely that other forces were in play as well. In the stock
dilution case, the plaintiff presumably had been advised to dis-
count his claim to reflect the risk of losing, but for him the case
had other significance too.

Loss and Decision-Making

What effect does the perception of losing have on decision-mak-
ing? Daniel Kahneman and Amos Tversky, who pioneered the
field of behavioral economics—Kahneman won a Nobel Prize for
that work—proved that people consistently take the risk of sus-
taining large losses in the future to avoid the certainty of taking
smaller losses in the present, even when doing so will on average
cost more, a phenomenon they called loss aversion. Their work
also showed that people are more prone to accept an unreason-
able risk to avoid a larger loss than a smaller one.

These findings have significance for legal negotiations because
the possibility of settlement often requires parties to make a
choice between accepting an immediate loss by settling or con-
tinuing in litigation with the hope of avoiding loss entirely but
with the risk of losing much more. Loss aversion helps explain
why litigants so often opt for a larger, unreasonable risk of losing
at trial to avoid a smaller-but-certain loss in settlement.

Loss aversion distorts decision making even when humans are
calm. What happens when a party also becomes upset? Suppose,
for example, that a potential settlement appears to let an op-
ponent buy her way out of improper conduct by merely paying
money. Kahneman and Tversky found that when someone sees
a decision as having an unfair or immoral result, loss aversion is
much stronger. Losing a dollar unfairly, researchers report, feels
like losing $2.50~$2.75, not $1.00, while unexpectedly gaining a
dollar has a psychic value of only 70-75 cents. In other words, a
loss that appears unfair outweighs an equivalent gain by a ratio
of nearly 4 to 1. That’s a powerful variance.

Humans’ strong reactions to loss were first reported by psychi-
atrists in the context of people suffering personal tragedies, such
as the death of a loved one. Bereaved persons, it was observed,
feel internally torn between their wish to deny the loss and the
knowledge that it has occurred. Sigmund Freud described such
patients as similar to litigants. Their protestations resembled
legal “plaints,” he wrote, and recovery required a patient to work
out a compromise between the wish to deny the loss and reality.
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Freud expressed surprise over how difficult and painful this
process of mental compromise can be.

Parties who have not come to terms with losing in settlement
are likely to behave much like Freud’s patients. As they consider
making concessions, they are embroiled in two negotiations. One
is the explicit bargaining process that occurs between the two
sides in a settlement negotiation. The other is a purely internal
struggle that goes on in a party’s heart and mind, to work out a
compromise between the persistent demand to avoid any loss
and the reality of what is achievable.

The internal and external negotiations go on concurrently, of-
ten leading parties to make contradictory decisions or preventing
them from making a decision at all. Adding to the confusion, the
affected person is often not aware that the internal negotiation
is occurring at all.

Sometimes the problem goes even deeper. A case itself may
carry special emotional or psychological significance, and when
that happens, settlement on any terms is a loss. The widow of a
9/11 victim, for instance, delayed in applying for financial com-
pensation, though she had no dispute with how much she would
receive. “It’s hard,” she said. “There’s a finality about it. ... When
we sign, then it’s done. He’s really gone.” She knew of course that
her husband had died, but keeping the claim open allowed her
to avoid some of her feelings of losing him.

Similarly, I watched a woman who had gone through years
of bitter litigation with her children finally reach agreement to
settle on favorable terms, but then she raised one obstacle af-
ter another to implementing the settlement. It seemed that, as
miserable as the lawsuit was, its existence represented her only
remaining connection to her children, and she did not want to
end it. When a case itself has meaning to a litigant, settling on
almost any terms feels like a loss.

Delayed Loss Reaction and Client Behavior

There are other levels of reaction to loss. Imagine a client who
behaves reasonably during most of a negotiation process but, as
it approaches a conclusion, suddenly explodes with emotion
and makes dysfunctional decisions. What causes what might be
called a delayed loss reaction?

This behavior is also most poignantly observed in the context
of purely personal losses. Psychiatrists have reported that some
patients who suffer a loss do not show a normal level of grief, ap-
parently because they take refuge in a fantasy in which the loss
has not occurred. Thus, for example, when hundreds died in a
tragic nightclub fire in Boston, some family members claimed
that their loved one had left the club before the fire broke out
and was wandering with amnesia. As long as survivors clung to
such fantasies, they did not feel as much grief over their loved
one’s death. Eventually, however, sometimes only after months
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or years, the fantasy collapsed and the feelings of grief that oth-
ers had faced much earlier suddenly rushed in.

Some parties use their legal case to avoid feeling loss in a
similar way. A terminated employee may insist, for instance, that
the court will award him full compensation, even restore his job.
A defendant may express complete confidence that she will be
vindicated at trial. Parties are especially likely to deny reality in
that way when a dispute threatens their personal identity—for
instance, as a competent employee, decent boss, or caring parent.

As long as the litigation continues, such parties can cling to
their fantasy and deny much of their loss. But when in the course
of negotiations it becomes clear that they won’t be fully com-
pensated or vindicated, they suddenly feel the pain they had
avoided until then.

A loss that appears
unfair outweighs an
equivalent gain by a ratio
of nearly 4 to 1. That’s

a powerful variance.

When that happens, litigants may, in the middle of a nego-
tiation, display the stages of grief that Elisabeth Kiibler-Ross
famously described in patients with terminal illnesses: denial,
anger, unrealistic bargaining, depression, and acceptance. Others
have noted that individual reactions vary greatly: A victim may
skip over a stage or repeat it—for example, going from denial to
anger and then back to denial.

As parties to lawsuits realize they are facing the death of a
claim or defense, they often behave in ways remarkably similar to
the terminally ill. Lawyers report such behavior most commonly
in divorce cases. That’s not surprising because divorce litigants
often feel they are losing important parts of their identity as a
spouse, a parent, or a member of the community.

Equally intense reactions arise in cases based on other im-
portant relationships, such as employment, partnerships, and
family businesses. The phenomenon even occurs in corporate
disputes—for example, when an executive feels that a settlement
threatens his core identity.

Parties going through this kind of delayed loss reaction may
fail to perceive—or refuse to acknowledge—the significance of
evidence that would force them to accept an unwelcome result.
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They may also become angry as they confront the likelihood of
losing. A plaintiff who makes an insulting first settlement demand,
for instance, may be proclaiming in effect, “If the system were
fair, that amount would be cheap for this case!” And a defendant
who refuses to make a concession may be saying, by implication,
“I spit on your demand!”

Disputants feeling sudden loss also make unrealistic bargain-
ing decisions. Depressed litigants may obsess over decisions or
be unable to decide whether to make a concession at all, paralyz-
ing the bargaining process. And a disputant who vacillates back
and forth between stages of grieving is likely to change tactics
unpredictably.

The Stock Dilution Case

That is what occurred in the stock dilution case. After three years
of litigation, the case went to mediation. It began with an open-
ing session. The parties then adjourned to private caucuses. The
plaintiff demanded $9 million to settle. The company offered
$500,000.

The bargaining moved forward slowly from there. At 5:00 p.m.,
the plaintiff lowered his demand from $7 million to $6.5 million.
The company responded by increasing its offer from $2 million
to $2.25 million. Then the bargaining stalled.

The plaintiff insisted he’d given up too much already. He at-
tacked the chief executive officer (CEOQ) as an ungrateful twerp
who had forgotten the crucial guidance that had enabled him to
grow from college nerd to chief executive of a successful company.
For the CEO to begrudge him a fair share of the bounty was, in
his view, outrageous.

The mediator listened respectfully, then mentioned that the
defense had produced emails in which, they argued, the plaintiff
had agreed to give up his anti-dilution protection in return for
an enhanced bonus. The plaintiff, however, rejected the emails
as meaningless chatter, unworthy of consideration.

Eventually, the plaintiff agreed to drop to $6.25 million and
the mediator left to deliver the offer. As the mediator was talk-
ing with the defense team, the plaintiff’s lawyer interrupted to
tell him that the client had changed his mind and now insisted
on staying with his earlier $6.5 million demand.

Returning to the plaintiff’s room, the mediator found the ex-
ecutive very agitated. He exclaimed angrily that the company
could pay him what he knew his claim was worth, or see what
happened when they got to trial. The mediator noted that he’d
already presented the new $6.25 million demand and raised the
concern that the company would react badly if the plaintiff now
withdrew that number. The plaintiff remained adamant, however.

As expected, the defense team labeled the plaintiff’s move bad-
faith reneging and walked out. The mediator remained hopeful
of reviving the process but was not sure how it could be done.
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The Special Impact of Loss Reactions

The dilution plaintiff’s eruption, apparently prompted by the col-
lapse of his hopes for “fair” compensation, is typical of a delayed loss
reaction. Such responses pose special problems for settlement in part
because of when they appear. Most lawyers begin a negotiation at
extreme positions, in an effort to influence the opponent’s expecta-
tions and set up a favorable compromise. Clients, however, may hear
an opening offer as confirmation of their unrealistic expectations.

At some later point, the lawyer must ask for authority to make
serious concessions. The attorney sees this as part of a familiar
process, but it forces a client who has been indulging in fantasy
to confront for the first time the reality of losing. Not surpris-
ingly, such clients often react emotionally, sometimes showing
Kiibler-Ross behaviors. »

At that point in the process, however, other participants are
often impatient to get to a deal, and even a mediator may think
that the listening-to-feelings phase is, or should be, over. The fact
that delayed loss reactions so often occur late in the settlement
process magnifies their disruptive impact.

In addition to intensity and timing, loss reactions pose a special
problem because they so closely resemble the tactics used by ad-
versarial bargainers. When a party going through a loss reaction
suddenly refuses to make more concessions, for instance, an op-
ponent is likely to interpret the behavior as tactical stonewalling.
If an upset litigant retracts an offer already made, he or she risks
being seen as purposefully reneging, acting out of bad faith rather
than emotion. When a lawyer thinks an opponent is intentionally
using hardball or bad-faith tactics, the lawyer is tempted to respond
in kind, further escalating the problem.

Dealing with Clients Suffering Loss

So how should one deal with a client suffering from strong feel-
ings of loss? First—and by far the most important—is to under-
stand that what is driving a party’s dysfunctional behavior, or
an opponent’s apparent bad faith, may be strong feelings rather
than conscious strategy.

Second, having identified the problem, the next step is to re-
sist the temptation to try to fix it. We lawyers are valued for our
ability to solve problems. We might, for example, instinctively try
to minimize what has happened or point out the advantages of
settling. But people who have not fully processed feelings about
losing will usually reject any suggestion that there is a brighter
future or another way of looking at their situation.

Better instead to acknowledge the client’s perception that
the situation is bad and cannot be fully remedied, and let the cli-
ent experience those feelings. “What has happened,” we might
say, “is truly awful, Nothing can really make up for what you
have gone through.”
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Clients in that situation need to undertake a process of griev-
ing for what they are losing by settling. It is in fact a form of
mourning, a kind of funeral for the death of the client’s hopes
and dreams for the case. If holding a funeral feels like too much,
then simply think of it as like comforting a bereaved friend or
relative, attending a wake, or making a condolence call.

It’s also important not to become defensive. Terminally ill pa-
tients often lash out indiscriminately at their doctors and nurses,
and clients sometimes blame their lawyer—or their mediator—for
what is happening. When that happens, it’s helpful to remem-
ber that the angry party is usually not denying the truth of what
has been said but, rather, is trying to avoid the feelings it evokes.

When a case itself has
meaning to a litigant,
settling on almost any
terms feels like a loss.

As we work with clients going through loss, it’s also necessary
to keep the larger settlement process on track. That is especially
important because parties’ loss-induced behaviors are easily sub-
ject to misinterpretation by the other side. To the extent possible
within the constraints of confidentiality, it’s helpful to alert an
opponent to what is happening so they don’t react in an unhelp-
ful way (“My client found your last offer very upsetting. It’ll take
some time before we have an answer for you.”). We also may need
to slow down or suspend the settlement process—for example,
by suspending a negotiation or mediation to give a distraught
client time to work through difficult feelings.

In the stock dilution case, I met with the plaintiff and his law-
yer a few days after the mediation and asked him to tell me more
about his early days at the company. He described having begun
as a consultant and then gradually becoming closer to the CEO. It
was a chance to go far beyond his usual work and become a key
player in an exciting venture. He became, he said, a mentor to
the young executive, a role that gave him great satisfaction. The
plaintiff felt the loss of his role in the company deeply. It also
felt agonizingly unjust to be discarded just as the venture was
showing its possibilities. He had invested too much, he said, to
take a mediocre deal.

‘When he finished, I said that it was impossible to really under-
stand what he’d gone through, but I realized that his was much
more than a simple contract claim. He felt he’d been betrayed
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by someone he’d been close to and shabbily treated by a person
he’d helped to succeed. I could only begin to imagine, I said, how
hurtful that must be.

As we talked, the plaintiff gradually became calmer. Eventually,
I asked him to think about resuming the negotiation.

A few days later, I called the defense lawyer with a new settle-
ment proposal. She said, however, that the company was no longer
interested in settling, Two years later, the local legal newspaper
reported that the company, having been abandoned by its young
clientele, had filed for Chapter 11 protection. There was no indi-
cation whether the case was still going on.

With hindsight, I wish I had probed the plaintiff’s feelings
earlier and helped him work through them. Failing that, I should
have adjourned the mediation when he became agitated, rather
than pressing him to make an offer that he then revoked.

In the traffic fatality case, the plaintiff’s lawyer called back
two weeks after rejecting our offer, to say that the family wanted
to meet informally with the trooper. Initially, we were resistant:
‘What was the point of having hurt and angry people rehash the
facts, given that the evidence was largely undisputed? Eventually,
though, we agreed.

The meeting was extraordinary. The victim’s mother, father,
and sisters came. They talked not about the case, but about their
lost son and brother. The mother read a poem to the trooper
describing the hopes she had held for her son and the life they
never would be able to share.

The officer surprised everyone. Although he maintained that
he had not been negligent, he emphasized how awful he felt
about what had happened. He was the father of three sons, and
he had thought over and over about how he would feel if one of
them were killed. He’'d asked to be reassigned to desk work, he
told the family, because he could not risk being involved in other
high-speed chases.

After the meeting, the lawyers tried to turn the discussion to
settlement, but the family said they could not think in terms of
money, and the parties adjourned. As she left, the victim’s sister
said, “It’s been three years since my brother died, and now I feel
he’s finally had a funeral.”

A week later, their lawyer called to say that they accepted the
last defense offer, and the case settled.

We must remember this: As they pursue settlement, clients
often feel that they are giving up vital hopes and goals. We law-
yers must be alert to the possibility that a litigant who behaves
irrationally is reacting to feelings of loss provoked by a deeply
difficult decision, rather than engaging in tactical or strategic
maneuvers. By helping people grieve for what they cannot ob-
tain, we can help clients in their most vulnerable moments and
protect settlement negotiations from unnecessary failure. a

31




32



	Advanced Mediation
	Recommended Citation

	Index
	ICLEF Electronic Publications
	MANUAL - Advanced Mediation July 29-30, 2021
	Agenda
	Faculty
	Faculty bios
	Manual table of contents
	Section-1-Samuel-R-Ardert-Pete-Schroeder
	Section 1 - Samuel R. Ardery - Pete Schroeder

	Section-2-Samuel-R-Ardery
	PowerPoint - Positively Conflicted

Engaging with courage, compassion,

And wisdom in a combative world.
	Conflict
	Five Things in Life - Priorities we all juggle
	The Justice Gene
	The Same Thing or Different? - Fairness, Justice, Principles
	3 Initial Conflicts - Clients, Lawyers, Mediators
	Trust
	Trust Equation
	Fear
	So afraid we call fear other things
	4 most prominent fears of LOSING
	Power
	Forms and approaches
	Radical Listening
	1% chance you are wrong?

	Section-3-Ross-E-Rudolph-Alyson-M-St-Pierre
	Section 3 - Ross E. Rudolph - Alyson M. St. Pierre
	Section 3 Table of Contents
	Indiana ADR Rules
	EFFECTIVE JANUARY 1, 2021 - Rule 8.3. Agreement to Mediate.
	2021 Proposed Rules
	Changes and Proposed Amendments
	ADR Case Law Update
	COA declines to create bright-line rule that evidence of medical bills is never admissible where plaintiff does not seek damages for medical bills; Preserving appellate arguments when mediation evidence is erroneously admitted by trial court
	Gladstone v. West Bend Mutual Insurance Company, 2021 Ind. App. LEXIS 85 (Ind. Ct. App. Mar. 24, 2021, trans denied.
	Stanley v. Walker, 906 N.E.2d 852 (Ind. 2009).
	Patchett v. Lee, 60 N.E.3d 1025 (Ind. 2016).

	Admissibility of Settlement Agreement in further proceedings – Admissibility of documents produced in anticipation of mediation
	Berg v. Berg, 2021 Ind. LEXIS 409, 2021 WL 2658991 (Ind. Jun. 29, 2021)

	Enforceability of Arbitration Agreement – agency and equitable estoppel theories
	Doe v. Carmel Operator, LLC, 160 N.E.3d 518 (Ind. 2021)

	Enforceability of Arbitration Agreement – medical malpractice claims
	Estate of King v. Aperion Care, 155 N.E.3d 1193 (Ind. Ct. App. 2020), reh’g denied, trans. denied.


	Section-4-Michael-P-Bishop
	Section 4 - Michael P. Bishop
	Section 4 Table of Contents
	1. Hon. Patrick J. Mahoney (Ret) , “Virtual Hearings and Mediations

Are Here to Stay,” National Academy of Distinguished Neutrals, May 28, 2021
	2. Jeff Kichaven, “The Era of Video Mediation is Here-Or is it?” International

Academy of Mediators, April 7, 2020
	3. Wayne Brazil, “Credibility Concerns About Virtual Arbitration Are Unfounded,

” LAW 360, May 26, 2020
	4. Eric Galton, Lela Love, & Jerry Weiss, “The Decline of Dialogue: The Rise of

Caucus-Only Mediation and the Disappearance of the Joint Session,”

Alternatives, June, 2021
	5. Steven R. Gilford, “Benefits of Virtual ADR in Insurance Disputes: Ten Reasons

to Consider Resolving Disputes Virtually,” National Academy of Distinguished

Neutrals, March 25, 2021
	6. Paul M. Lurie, “Guided Mediation,” Indisputably, April 14, 2021
	7. Dwight Golann, “Death of a Settlement,” ABA Litigation, Vol. 46 No 2,

Winter, 2020
	8. Five Questions, from Eric Galton


	Button: 
	0: 
	1: 
	2: 
	3: 
	4: 
	5: 
	6: 
	7: 
	8: 
	9: 
	10: 
	11: 
	12: 
	13: 
	14: 
	15: 
	16: 
	17: 
	18: 
	19: 
	20: 
	21: 
	22: 
	23: 
	24: 
	25: 
	26: 
	27: 
	28: 
	29: 
	30: 
	31: 
	32: 
	33: 
	34: 
	35: 
	36: 
	37: 
	38: 
	39: 
	40: 
	41: 
	42: 
	43: 
	44: 
	45: 
	46: 
	47: 
	48: 
	49: 
	50: 
	51: 
	52: 
	53: 



