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DISCLAIMER

The information and procedures set forth in this practice manual are subject to constant change
and therefore should serve only as a foundation for further investigation and study of the current law and
procedures related to the subject matter covered herein. Further, the forms contained within this manual
are samples only and were designed for use in a particular situation involving parties which had certain
needs which these documents met. All information, procedures and forms contained herein should be very

carefully reviewed and should serve only as a guide for use in specific situations.

The Indiana Continuing Legal Education Forum and contribufing authors hereby disclaim any and
all responsibility or liability, which may be asserted or claimed arising from or claimed to have arisen from
reliance upon the procedures and information or utilization of the forms set forth in this manual, by the

attorney or nos-attorney.

Attendance of ICLEF presentaﬁons does not qualify a registrant as an expert or specialist in any
discipline of the practice of law. The ICLEF logo is a registered trademark and use of the trademark
without ICLEF’s express written permission is prohibited. ICLEF does not certify its registrants as
specialists or expert practitioners of law. ICLEF is an equal opportunity provider of continuing legal
education that does not discriminate on the basis of gender, race, age, creed, handicap, color or national
origin. ICLEF reserves the right to refuse to admit any person or to eject amny person, whose conduct is
perceived to be physically or emotionally threatening, disruptive or disrespectful of ICLEF registrants,

faculty or staff.
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J. Clare Deitchman
AL], Indiana State Department of Health

Clare Deitchman was appointed as an Administrative Law Judge for the Indiana State
Department of Health in December 2012 and commenced conducting informal hearings
in January 2013, Clare has also been a contract Administrative Law Judge for the State
Department of Administration since June 2018.

Clare has worked as a corporate counsel, as a civil litigator, and as a not-for-profit
attorney representing the best interests of children in Marion County Superior and
Circuit Court Cases for seven (7) years. In January 2012, Clare opened her own solo
general practice with a focus on family and business law. Clare has assisted the Marion
County courts as a temporary or pro tem judge on an as needed basis during her
career.

EDUCATION

Clare Deitchman commenced her legal career in 2002 after completing her Doctor of
Jurisprudence at Indiana University School of Law - Indianapolis, Indiana. Clare also
has a Masters of Business Administration degree from Butler University in Indianapolis,
Indiana (1990), and a Bachelor of Fine Arts degree from Indiana University,
Bloomingten, Indiana (1983).

BAR ADMISSIONS
- Indiana - 2002
- United Stated District Court — Norther District of Indiana - 2002




Sandra L. Jensen
ALJ, Indiana Natural Resources Commission

Sandra L. Jensen has been an attorney licensed in Indiana since 1990, when she
earned her 1.D. from IU School of Law-Indianapolis. Jensen’s legal career began as a
Deputy Prosecuting Attorney in Marion County Indiana from 1990 to 1992 and in Clay
County Indiana from 1992 to 1995. After a short time in private practice, Jensen served
as a supervising attorney for the Indiana Civil Rights Commission until approximately
2000. Since that time she has devoted her career to environmental and natural
resources law.

Jensen served as the Director of Criminal Investigations for the Indiana Department of
Environmental Management for four years where she supervised the office’s activities
and actively participated in investigations. In this position she attended the
Environmental Protection Agency’s Advanced Environmental Crimes Investigation
Training at the Federal Law Enforcement Training Center in Glynco, Georgia. In 2014,
Jensen was promoted to serve as the Chief Administrative Law Judge for the Indiana
Natural Resources Commission where she had previously served as an administrative
law judge for ten years. For the Natural Resources Commission Jensen presides over
cases involving diverse subjects including coal mining and reclamation, oil and gas
production, forestry matters, floodway issues, and topics associated with Indiana’s
public freshwater lakes. Jensen is a registered mediator and serves as the Chair of the
Indiana Shared Neutrals Program. She is a member of the Indiana State Bar
Association and the Indiana Chapter of the National Association of Administrative Law
Judiciary, for which she previously served as President.




Loraine L. Seyfried

ALJ, Indiana Utility Regulatory Commisson

Loraine Seyfried is the Chief Administrative Law Judge for the Indiana Utility Regulatory
Commission. She leads the Commission’s staff of Administrative Law Judges who, along
with the Commissioners, preside over docketed proceedings. She assists in the
management of the Commission’s hearing docket by making initial recommendations
for case assignments and procedure, overseeing the hearing process, and providing
advice in the preparation and review of Commission decisions. She earned a Bachelor of
Arts Degree from Purdue University and a juris doctor degree from Southern Illinois
University School of Law.



Evidence Refresher

1. Basics

a. Purpose of evidence rules — ROE 102 (fairness, eliminate unjustifiable expense

and delay, ascertain truth, and secure a just determination)

b. Foundation - evidence must generally be:

i. Authentic (it is what it is claimed to be)

ii. Relevant (tending to make a material fact more, or less, true)

c. Applicable Rules

1. AOPA —Ind. Code § 4-21.5-3-26

i1. Indiana Rules of Evidence

1. Testimonial

a. authentic -~ ROE 602

b. relevant — ROE 400s, 500s, 600s, 700s, and 800s




2. Tangible

a. authentic — ROE 901 and 2902

b. relevant — ROE 400s, 500s, 800s, and 1001s

iii. Agency rules

d. Subpeonas

i. AOPA —Ind. Code §§ 4-21.5-3-22 and 4-21.5-6

. Indiana Rules of Civil Procedure — Rule 45

i, Agency rules

2. Judicial and Administrative Notice

a. Types of things subject to judicial notice — ROE 201

b. Types of things subject to administrative notice — facts and laws

¢. Mandatory or permissive

d. Requirements to take notice




3. Offers to Prove

a. Requirements for verbal and tangible evidence

b. Consequences if not made

c. Practical considerations — e.g., clearly identifying in the record the beginning and

ending of the excluded evidence

4. Expert v. Lay Testimony - ROE 700s

a. Facts

b. Opinions

c. Skilled witnesses

5. Common Objections and Things to Think about

a. Objections

i. Hearsay — ROE 800s, AOPA, and agency rules

1. Irrelevant

iii. Leading




iv. Calls for a legal conclusion

v. Non-responsive (followed by motion to strike)

vi. Assumes facts not in evidence or calls for speculation

vii. Compound questions

viii. Asked and answered

ix. Argumentative

b. Things to think about

i. Role of Counsel (articulate objection) v. Role of Judge (rule on objection)

ii. Use of preliminary questions to assist counsel in properly formulating

objections

iii. For what purpose is the evidence being offered (e.g., substantive evidence,

impeachment, demonstrative)

iv. Rulings on relevancy and sufficiency of foundation are matters within

agency discretion and will be reversed only for an abuse of discretion




vi.

Vii.

When objection 1s fo relevancy — objection is essentially challenging the

weight the evidence should be given rather than its admissibility

Direct-examination v. cross-examination (e.g., leading questions are ok on

cross-examination, but not on direct-examination)

Who may offer evidence (party v. non-party)
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Purpose

 Rule of Evidence 102
« Administration of fair proceeding

 Elimination of unjustifiable expense and
delay

e Ascertaining truth
e Securing just determination

* Ind. Code 88 4-21.5-3-25 & 26




Foundation for Admissibility

Authentic
e Rules of Evidence 901 & 902
e Ind. Code § 4-21.5-3-26

Relevant
e Rule of Evidence 401
e Ind. Code § 4-21.5-3-26




Applicable Reguirements

e Indiana Rules of Evidence

» AOPA —Ind. Code 88 4-21.5-3-25, 26, & 28(e)
 Other Statutes (AOPA exempt agencies)

« Agency Rules




Subpoenas

« AOPA —Ind. Code § 4-21.5-3-22,
§ 4-21.5-6-2

e Rule 45 of the Indiana Rules of Trial Procedure

« Agency Rules




Judicial &
Administrative/Official Notice

e Rule of Evidence 201
e Ind. Code § 4-21.5-3-26(f)&(g)
e Facts & Laws




Offers to Prove

 Rule of Evidence 103

* Ind. Code § 4-21.5-3-25(e)
 Testimonial v Tangible Evidence
 Practical Considerations




Expert, Skilled, and Lay Testimony

e Facts

e Opinions




Common Objections

e Hearsay

 Relevancy

e Calls for a Legal Conclusion

e Others
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