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expenditures.181 If these statements are in fact wrong, that fact
provides further support for the application of stare decisis to
preserve Austin even if, as a majority Court seems likely to
conclude, it was wrongly decided.

The stare decisis argument is less compelling with respect to
the relevant portion of McConnell, however. Both the decision
itself and BCRA § 203 have only been in place for three federal
election cycles, and the Court has already significantly limited
the effect reach of this portion of McConnell in the subsequent
WRTL decision.182 Furthermore, there are arguably significant
questions regarding the workability of the WRTL-adopted
definition of electioneering communications in the minds of at
least several of the Justices including, most critically, Justice
Alito.183 So even though the constitutional harm caused by
leaving McConnell, and therefore § 203, in place is probably
relatively minimal, it appears likely that if a majority of the
Court believes the Court incorrectly decided this part of
McConnell, the doctrine of stare decisis will not provide much
support for nevertheless leaving that holding intact.

E. Conclusion

If, however, both Chief Justice Roberts and Justice Alito
reject this stare decisis argument, then it appears likely that a

181. See infra notes 192-94 and accompanying text.
182. See supra notes 81-84 and accompanying text.
183. In his WRTL concurrence, Justice Alito suggested he might be willing

to revisit McConnell if the WRTL standard could be shown to "impermissibly
chill[] political speech." WRTL, 551 U.S. __, 127 S. Ct. 2652, 2674 (2007) (Alito,
J., concurring); see also id. at 2679-84 (Scalia, J., concurring) (arguing that the
WRTL standard and indeed any definition of "functional equivalent of express
advocacy" is unworkable). For this reason, if a majority of the Court concludes
that the Court wrongly decided McConnell with respect to BCRA § 203, it is
also highly unlikely to uphold that statute based on a "backup" definition for
electioneering communications provided by Congress that in fact is very similar
to the WRTL definition except it lacks the time limits contained in the primary
definition. See 2 U.S.C. § 434(f)(3)(ii) (2006) ("If clause (i) is held to be
constitutionally insufficient . . . then the term 'electioneering communication'
means any broadcast, cable, or satellite communication which promotes or
supports a candidate... or attacks or opposes a candidate ... and which also is
suggestive of no plausible meaning other than an exhortation to vote for or
against a specific candidate.").



majority of the Court will choose to reject either or both of the
cited precedents.184 Rejection of only the McConnell holding
relating to corporate funding of electioneering communications is
all that is necessary to resolve the issue of whether Citizens
United can distribute the movie through video on-demand, and
the careful attempts by Chief Justice Roberts and Justice Alito to
avoid explicitly overruling precedents in the campaign finance
area would suggest that a limited overruling may be more likely
if-and this is a big if-they continue to follow this approach.185
The fact that they presumably supported the re-argument and
supplemental briefing on these precedents does not necessarily
mean that they will completely abandon this approach by
supporting the overruling of Austin as well, as it may simply be
that the narrow, technical ways of resolving this case implicitly
rejected by the Court were not attractive particularly after the
March 2009 oral argument.1 s6 Such a result also does not
necessarily require defending Austin or the distinction between
express advocacy and the functional equivalent of express
advocacy, since only the later is at issue in this case. Rather, the
Court could simply leave re-visiting Austin for another day,
although almost certainly over the objections of Justices Scalia,
Kennedy, and Thomas.187 It is certainly possible, however, that
Chief Justice Roberts and Justice Alito will join the three certain
opponents in abandoning this cautious approach to overrule
Austin as well. The next part considers the possible
ramifications if the Court does in fact overrule one or both of
these precedents.

184. Nothing in the oral re-argument of the case, held on September 9,
2009, would indicate a different conclusion; in fact, neither Chief Justice
Roberts nor Justice Alito gave any indication they would be particularly open to
a stare decisis argument.

185. See supra notes 116-17 and accompanying text.
186. To be fair to the government's attorney, the statements at oral

argument were consistent with statements in its brief regarding the
constitutional scope of Congress' authority in this area. See Brief for the
Appellee, at 14-16, Citizens United v. FEC, No. 08-205 (U.S. Feb. 17, 2009).

187. See WRTL, 551 U.S. __, 127 S. Ct. at 2678-79 (Scalia, J., concurring).
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V. RAMIFICATIONS IF THE COURT OVERRULES
MCCONNELL (IN PART) OR AUSTIN

If the Court overrules only the relevant part of McConnell, it
is not clear that it will have a significant effect on elections given
the Court's earlier WRTL decision that significantly limited the
reach of BCRA § 203.188 Such a decision would also likely leave
BCRA's electioneering communication disclaimer and disclosure
provisions unscathed for reasons discussed below.189
Furthermore, a decision that only overruled McConnell but
stopped short of overruling Austin might signal an end to the
current Court's revisiting of constitutional decisions relating to
campaign finance, thereby leaving the bulk of federal (and state)
election law intact, although it also might only be a way station
on the road to further limitations on Congress's authority in this
area. 190

Overruling Austin would have a far greater immediate effect,
as not only would it have the effect of overruling McConnell with
respect to BCRA § 203, but it would free corporations (and likely
unions) to make unlimited independent expenditures. I argue
below, however, that the impact on elections would not be as
dramatic as some have asserted, as it is far from clear how much
new corporate (and likely union) spending would result as
opposed to simply shifting such spending from currently
unregulated, election-related activity.191 More significantly,
such a step could foreshadow even more dramatic decisions with
respect to campaign finance laws relating to both limitations on
contributions to political committees engaged in independent
expenditures and with respect to corporate contributions to both
political parties and candidates' campaigns. Such further steps
are not inevitable, however. Third and finally, overruling Austin
would likely place substantial pressure on a separate body of law:
the federal tax rules governing the political activities of tax-

188. See supra notes 81-84 and accompanying text.
189. See infra notes 219-23 and accompanying text.
190. See Hasen, supra note 84, at 1066-67 (predicting that the current

Court will be favorably disposed to numerous campaign finance law challenges).
191. See infra notes 195-204 and accompanying text.
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exempt organizations-the vast majority of which are nonprofit
corporations-particularly if the Court also strikes down the
disclosure provisions currently applicable to independent
expenditures and electioneering communications.

A. Ramifications for Elections

If the Court only overrules the part of McConnell relating to
BCRA § 203, it will return campaign finance laws for
independent activities to their pre-BCRA state. That will
presumably mean a return to at least the volume of election-
related communications that stopped short of express advocacy
which existed prior to BCRA. The amount of spending on
communications reached by BCRA even pre-WRTL was probably
in the neighborhood of $100 million per two-year election cycle,
based on spending on political advertising by groups acting
independently of candidates and political parties.92 That figure

compares to total contributions in each of the 2000 and 2002
federal election cycles reported to the FEC, not including soft
money contributions to political parties or permitted
contributions for independent expenditures of over a billion
dollars.193 And presumably at least some of those funds have
been spent in other ways even after BCRA, such as on election-

192. See David B. Magleby & J. Quin Monson, The Last Hurrah?: Soft
Money and Issue Advocacy in the 2002 Congressional Elections, in THE LAST
HURRAH?: SOFT MONEY AND ISSUE ADVoCACY IN THE 2002 CONGRESSIONAL

ELECTION 1, 2-3 (David B. Magleby & J. Quin Monson, eds., 2003), available
at http://csed.byu.edu/Assets/Pew/2002%2OMonograph.pdf (describing issue
advocacy, i.e. non-express advocacy, in the last federal election before BCRA
that appeared to be at or slightly above the levels during the 2000
election); Craig B. Holman & Luke P. McLoughlin, Buying Time 2000:
Television Advertising in the 2000 Federal Elections: Executive Summary 13
(2001), available at http:/Ibrennan.3cdn.net/efd37f4l7fl6ee6341_4dm6iid9c.pdf
(reporting television spending by special interest groups, which would
presumably include both permitted independent expenditures by MCFL
corporations and advertising outside of the BCRA time windows as well as
BCRA-covered electioneering communications, at just under $100 million).

193. See FED. ELECTION COMM'N, ANNUAL REPORT 2002, 50-51, 55 (2003)
(reporting candidate and political party "hard money" receipts for the 2002
election cycle); FED. ELECTION COMM'N, ANNUAL REPORT 2000, 58, 62, 65-66
(2001) (reporting candidate and political party "hard money" receipts for the
2000 election cycle).
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related communications that used avenues other than broadcast,
cable, or satellite or avoided the BCRA time windows.194 So
while a determination by the Court that McConnell was incorrect
in that BCRA § 203 is unconstitutional will widen the already
existing cracks in the corporate spending dam, it will do so only
marginally.

If, on the other hand, the Court overrules Austin then a
broader range of communications will now be fundable with
corporate-and presumably union-moneys.195 It is unrealistic,
however, to expect that ExxonMobil or GE or Microsoft, or for-
profit corporations collectively, will suddenly start pumping
billions of dollars into election-related ads in this situation. Even
when corporate funding of election-related activities was subject
to much fewer restrictions, business corporations did not
demonstrate anywhere near this level of spending. As already
noted, pre-BCRA levels of independent spending that was not for
express advocacy-and so not prohibited-were significant but
still relatively modest compared to overall spending.196
Furthermore, even under current law, corporations can both
inform the public, in a limited way, that they have endorsed a
particular candidate and communicate freely about that
endorsement with their shareholders and senior employees, but
the vast majority of corporations appear not to have taken
advantage of this freedom.197 Perhaps most telling is the evidence

194. See Robert G. Boatright et al., Interest Groups and Advocacy
Organizations After BCRA, in THE ELECTION AFTER REFORM: MONEY, POLITICS,

AND THE BIPARTISAN CAMPAIGN REFORM ACT 112, 113-14 (Michael J. Malbin ed.,
2006) (concluding that BCRA's electioneering communication rules had
"marginal effects" on interest group advertising in 2004 because many groups
shifted their ads to before the BCRA 60-day general election time windows and
also to voter mobilization as opposed to television ads).

195. If the Court concludes that the First Amendment prohibits limits on
corporate independent expenditures, thereby rejecting the various rationales
previously discussed, it is difficult to see how it could reach a different
conclusion with respect to unions. See supra Part II.C; see also Austin v. Mich.
State Chamber of Commerce, 494 U.S. 652, 665-66 (1990) (upholding
Michigan's decision to bar independent expenditures by corporations but not
unions by concluding that unions do not have all of the characteristics of
corporations that raise distortion concerns).

196. See supra notes 192-94 and accompanying text.
197. See FEC, supra note 63, at 87-88.
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of corporate independent expenditure relating to state and local
elections in states that do not prohibit such spending.198

A 2008 report by the California Fair Political Practices
Commission (FPPC), provocatively titled Independent
Expenditures: The Giant Gorilla in Campaign Finance, found
that from 2001 through 2006, or during three election cycles,
total independent expenditures were $88 million.199 It should be
noted that approximately ten percent of this figure included
spending traceable to individuals, as opposed to corporations,
unions, or other entities.200 Assuming this report's figures are
accurate-and its title certainly suggests a bias toward, if
anything, inflating these figures-this spending pales in
comparison to the over $750 million dollars raised by state and
legislative candidates during the same three election cycles.201
So even in the most populous state, with unlimited corporate and
union funding of independent expenditures permitted, such
expenditures do not dominate the campaign finance landscape.
The data that is readily available from other states indicates
similar patterns; independent expenditures (some of which may

198. See supra note 25. There do not appear to be any studies regarding
whether corporate and union funded independent expenditures result in
increased corruption at the state and local level or change public perceptions of
government, although there is at least one study testing whether there was a
correlation between views of government and some common campaign finance
laws (public disclosure of campaign contributions, limits on contributions by
organizations, limits on contributions by organizations and individuals, public
subsidies to candidates that abide by expenditure limits, and mandatory
expenditures limits (pre-Buckley)); it found at most a minor correlation for some
but not all of the laws. See David M. Primo & Jeff Milyo, Campaign Finance
and Political Efficacy: Evidence from the States, 5 ELECTION L.J. 23, 34-35
(2006).

199. CAL. FAIR POL. PRACTICES COMM'N (FPPC), INDEPENDENT EXPENDITURES:
THE GIANT GORILLA IN CAMPAIGN FINANCE 3 (2008), available at http://www.fppc.
ca.gov/ie/IEReport2.pdf.

200. Id. at 22.
201. FPPC, THE BILLION DOLLAR MONEY TRAIN: FUNDRAISING BY CANDIDATES

FOR STATE OFFICE SINCE VOTERS ENACTED CONTRIBUTION LIMITS 34 (2009),
available at http://www.fppc.ca.gov/reports/billiondollar-money-train.pdf. The
billion dollars referred to in the title is the total amount raised during the past
four election cycles (2001 through 2008). Id. at 3. The report also states that
there were $110 million in independent expenditures during those four election
cycles, but does not provide information regarding how much of such
expenditures can be traced back to individuals. Id. at 24.
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originate with individual donors) are generally much less than
candidate contributions.202 That said, it is true that careful
targeting of such expenditures can lead to them representing a
significant proportion of the spending in a given race. 203 But the
reality appears to be there is less water behind the already
leaking corporate (and union) independent expenditure dam than
some suggest.204

There are a number of likely reasons for these limited
contributions: the ever increasing but still limited amount of
money that can be spent effectively during the election season,
the negative ramifications for both a business corporation and
the candidates it would like to see elected if it is perceived as
having "bought" the election, and so on. (For the reasons detailed
in the next section, the disclaimer and disclosure provisions of
both BCRA and applying to independent expenditures are likely
to survive even an overruling of Austin.205) But whatever the
reasons, this limited past involvement argues against a sudden
ten-figure flood of corporate funds into federal elections.

B. Ramifications for Election Law

The Supreme Court's decision in Citizens United potentially
could have a much more fundamental effect on election law
generally and so on elections in the long-term. Whether this
potential is realized turns in part on whether the Court limits
itself to overruling McConnell or also overrules Austin. The
overruling of McConnell would represent the rejection of a
relatively new precedent-less than eight years old-and one
that has already been sharply curtailed by the subsequent WRTL

202. See NATIONAL INSTITUTE ON MONEY IN STATE POLITICS, INDEPENDENT

EXPENDITURES, 2006 5-6 (summarizing data from five states, including
California) (2007), available at http://www.followthemoney.org/press/ReportVie
w.phtml?r=333.

203. See id. at 27 (noting that in Washington state independent
expenditures relating to three Supreme Court races totaled more than the total
amount of contributions to the six candidates in those races); FPPC, supra note
199, at 4 (noting that in some California state legislative races independent
expenditures totaled up to half of the funds available in each race).

204. See supra notes 178-80 and accompanying text.
205. See infra notes 219-23.
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decision.206 Furthermore, a choice by the Court to step back from
overruling Austin might suggest that a majority of the Court is
willing to accept the pre-McConnell legal landscape as in fact
constitutional or, at least, that Austin is due respect as
established precedent. Certainly much of the parsing of the
opinions under this scenario would be to see whether Chief
Justice Roberts and Justice Alito either write or join opinions
that support Austin or simply, as they did with respect to
McConnell in WRTL, carefully avoid opining on Austin.207

If the Court were to overrule Austin, the likely election law
ramifications are much more significant. First, such an
overruling would necessarily also overrule the BCRA § 203
prohibition on corporate (and union) funding of electioneering
communications, as that ruling explicitly relied on Austin.208
Second and more importantly, if the Court overruled Austin
there would also be significant ramifications for the definition of
what is a political committee or PAC.209 Briefly, an entity
becomes a PAC if its major purpose is to influence federal
elections and it solicits contributions of over $1,000 or makes
expenditures of over $1,000, with these terms limited to
contributions given to influence elections (e.g., evidenced by a
fundraising appeal that makes it clear that is the planned use of
the funds) and expenditures made to influence elections.210 For
these purposes, as interpreted by the FEC, influencing elections
includes making independent expenditures.211 Being classified
as a PAC has significant ramifications, as a PAC is prohibited
from receiving corporate or union contributions, contributions
from individuals are limited in amount, and PACs must also file
detailed disclosure reports regarding contributions and
expenditures.212

206. See supra notes 81-84 and accompanying text.
207. See supra notes 116-17 and accompanying text.
208. See supra note 80; see also supra note 195 (discussing why a decision

reaching corporate spending would likely also apply to union spending).
209. See supra note 64 and accompanying text.
210. See 2 U.S.C. § 431(4) (2006); Buckley v. Valeo, 424 U.S. 1, 79 (1976).
211. See Richard Briffault, The 527 Problem .. . and the Buckley Problem,

73 GEO. WASH. L. REV. 949, 957-58 (2005).
212. 2 U.S.C. § 434 (2006).
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The overruling of Austin would, however, lead almost
inevitably to the question of whether entities that solely engage
in independent expenditures can, constitutionally, be subject to
the existing PAC limitations. If both individuals and
corporations must, constitutionally, be permitted to engage in
unlimited independent expenditures on speech, can an entity
that only engages in such expenditures (i.e., does not make
contributions to candidates or political parties) be subject to at
least the contribution limits imposed on a PAC? It would seem
the answer would be no. This issue is already making its way
through the federal courts in the form of two cases, where the
plaintiffs are challenging certain limits on individual
contributions used by entities to make independent expenditures:
EMILY's List v. FEC and SpeechNow.org v. FEC.213

Third and probably most importantly, the overruling of
Austin might foreshadow one further step with respect to finding
existing campaign finance laws unconstitutional. This step
would be a determination that the total prohibition on corporate
contributions to candidates-while individuals are still permitted
to make such contributions, albeit subject to limits-cannot be
sustained constitutionally.214 That is, if corporations cannot be
treated differently from individuals for independent expenditure
purposes under the First Amendment, what justification is there
for treating corporations differently than individuals for
campaign contribution purposes? While there are some plausible
counter-arguments, such as the potential use of corporations by
individuals to evade the limits on individual contributions
(assuming the entire Buckley contribution/expenditure divide,

213. See EMILY's List v. FEC, No. 08-5422 (D.C. Cir. Sept. 18, 2009)
(holding unconstitutional FEC regulations requiring nonprofit corporations
that make both independent expenditures and, through a PAC, campaign
contributions to pay for a portion of their independent expenditures with hard
money, i.e., funds raised subject to per individual donor contribution limits);
SpeechNow.org v. FEC, 567 F. Supp. 2d 70 (D.D.C. 2008) (denying motion for
preliminary injunction that would have enjoined the FEC from imposing hard
money contribution limits on funds raised by a PAC engaged solely in making
independent expenditures), appeal docketed, No. 08-5223 (D.C. Cir. July 23,
2008).

214. See 2 U.S.C. §§ 441a(a)(1), 441b(a).
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and therefore those limits, are not also vulnerable215), an
overruling of Austin at least raises this question. The same
rationale would also support a challenge to the BCRA prohibition
on corporate contributions to political parties, an element in the
pending case of Republican National Committee v. FEC in which
the RNC is challenging various applications of the prohibition on
soft money contributions to national political party
committees.216

The one element of the existing campaign finance laws that
should survive even an overruling of Austin is the disclaimer and
disclosure provisions that apply not only to electioneering
communications but to express advocacy as well.217 It is true
that one of the governmental interests furthered by these
provisions is to aid in the enforcement of the prohibitions and
limits on the funding for such communications.218 Even if,
however, the Court eliminates these prohibitions and limits by
overruling Austin, two other important governmental interests
would still be furthered by these provisions.219 First, they serve
the independent purpose of providing the electorate with
additional information about a candidate by disclosing who
supports and who opposes that candidate.220 Second, they also
help to prevent corruption and the appearance of corruption-
even if "corruption" is defined in a strict quid pro quo sense-by
exposing to public view the sources of electoral support so that
any "bought" official's actions may be more easily traced to the

215. See supra note 36 and accompanying text (noting that at least some of
the Justices believe limits on both contributions and expenditures are, or may
be, unconstitutional).

216. Republican Nat'l Comm. v. FEC, No. 08-1953 (D.D.C. filed Nov. 13,
2008).

217. See 2 U.S.C. § 434(c), (f) (2006).
218. See McConnell v. FEC, 540 U.S. 93, 196 (2003); MCFL, 479 U.S. 238,

262 (1986); Buckley v. Valeo, 424 U.S. 1, 67-68 (1976).
219. This is in contrast to the extra disclosure provisions relating to BCRA's

millionaire's amendment that the Court struck down in Davis, as those
provisions only apparently served to aid the enforcement of the unconstitutional
millionaire's amendment and so were not justified by any governmental interest
absent that amendment. Davis v. FEC, 554 U.S. -, 128 S. Ct. 2459, at 2774-
75 (2008).

220. See McConnell, 540 U.S. at 196; Buckley, 424 U.S. at 66-67.

140

CHARLESTON LAW REVIEW [volume 4



Breaching a Leaking Dam?

provision of this support.221 These interests are particularly well
served by disclosure provisions in the Internet age, when such
information is readily and speedily available.222 Indeed, in
McConnell the Justices considered these reasons so compelling
with respect to the BCRA-imposed electioneering
communications disclosure provisions that only one member of
the Court found them unconstitutional, as compared to the four
Justices who objected to the corporate and union funding
prohibition with respect to such communications.223

The bottom line is that a decision in Citizens United that only
overruled McConnell in part might signal that in the Court's
view Congress has only gone slightly past the outer boundary of
constitutionally permissible campaign finance regulations with
respect to corporations and so would not either have seismic
effects on such laws immediately or foreshadow future
fundamental changes. Of course, such a decision might only
represent a way station on the path to more fundamental change,
as WRTL appears to have been, but it is at least possible it would
represent a terminus instead. A decision that overruled Austin
could, however, easily foreshadow even more significant election
law changes with respect to the definition of political committees
and the limit on corporate contributions to candidates and
parties, thereby foreshadowing a breaching of not only the
corporate expenditure dam but possibly of the corporate spending
dam almost in its entirety.224

221. See McConnell, 540 U.S. at 196; Buckley, 424 U.S. at 67.
222. See, e.g., FEC, CAMPAIGN FINANCE REPORTS AND DATA,

http://www.fec.gov/disclosure.shtml. Cf. Tom W. Bell, Free Speech, Strict
Scrutiny, and Self-Help: How Technology Upgrades Constitutional
Jurisprudence, 87 MINN. L. REV. 743 (2003) (describing how courts have
increasingly cited the availability of self-help technology as demonstrating a
less restrictive means for serving an inserted governmental interest,
particularly with respect to governmental restrictions on speech).

223. See McConnell, 540 U.S. at 258 (Scalia, J., concurring in part and
dissenting in part) (citing the availability of disclosure requirements as one of
the reasons why the non-distortion theory is not sufficient to support the
prohibition on corporate funding of independent communications); id. at 275-76
(Thomas, J., concurring in part and dissenting in part) (noting he differed from
all of his colleagues in concluding that the BCRA electioneering
communications disclosure provisions are unconstitutional).

224. Unless and until Buckley is overruled, however, both the federal
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C. Possible Ramifications for Federal Tax Law

There is one other significant ramification if the Supreme
Court were to overrule Austin, particularly if my prediction that
the Court would still uphold the disclaimer and disclosure
provisions is incorrect. That ramification is for federal tax law
and the ways it currently classifies nonprofit organizations that
seek to be tax-exempt.

Federal tax law divides tax-exempt nonprofit organizations
into effectively three categories with respect to candidate-related
activities: organizations that are prohibited from supporting or
opposing candidates for elected office; organizations that are
permitted to support or oppose candidates but not as their
"primary" activity; and organizations that have as their primary
activity supporting or opposing candidates.225 The first category
is principally charities--organizations that are eligible to receive
tax deductible contributions as well as being exempt from income
tax.226 The second category includes social welfare groups such
as Citizens United, labor unions, and business and trade
associations such as chambers of commerce and industry
groups. 227 The third category is so-called "527" organizations,
named after the Internal Revenue Code section that provides
them with exemption from federal income tax but also generally
requires extensive public disclosure of their contributors and
expenditures.228 While all of these entities file public reports of
their finances with the IRS, generally only 527 organizations are

government and the various states will presumably be able to place limits on
corporate campaign contributions comparable to the limits already in place for
individuals. See supra notes 29, 32 and accompanying text; see also National
Conference of State Legislatures, supra note 20 (listing state limits on
campaign contributions, including states that permit corporate campaign
contributions but subject to limits).

225. See Lloyd H. Mayer, The Much Maligned 527 and Institutional Choice,
87 B.U. L. REV. 625, 637-40 (2007) (describing these categories).

226. See 26 U.S.C. §§ 170(c)(2)(D), 501(c)(3) (2006).
227. See 26 U.S.C. §§ 501(c)(4)-(6)(2006); John Francis Reilly & Barbara A.

Braig Allen, Political Campaigns and Lobbying Activities of IRC 501(c)(4),
(c)(5), and (c)(6) Organizations, EXEMPT ORGANIZATIONS-TECHNICAL
INSTRUCTION PROGRAM FOR FY 2003, at L-1 to L-3 (2002), available at
http://www.irs.gov/pub/irs-tege/eotopicl03.pdf.

228. See 26 U.S.C. § 527 (2006).
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required to disclose publicly the identities of their donors.229
Finally, it is important to recognize that whether a given activity
supports or opposes a candidate for federal tax purposes is
determined based on all the relevant facts and circumstances.
For example, whether a communication supports or opposes a
candidate does not depend solely on the presence or absence of
"magic words" or other narrowing test as, is the case with
election law, but instead looks at the full context and content of
the communication.230

For numerous reasons, even if business corporations are
freed to pay directly for electioneering communications or
express advocacy, they are for the most part not likely to do so.
For example, most businesses have no desire to possibly offend a
significant part of their customer base by becoming so directly
connected with candidate-related messages. It is therefore much
more attractive to contribute to a group-such as a Citizens
United, a union, or an industry group-that offers both a
separation from the message and the ability to collect funds from
numerous sources and so achieve economies of scale. While
disclaimer and disclosure requirements, if they survive the
Court's scrutiny, would still allow some tracing back to the
business corporation funders, that connection would be much
more indirect (and those requirements might not survive the
overruling of Austin under any conditions, although I believe
they will). The attractiveness of this approach is demonstrated
by the fact that even for candidate-related communications that
business corporations can currently legally fund, those
communications were primarily paid for by intermediate tax-
exempt organizations, whether well known ones such as the U.S.
Chamber of Commerce or innocuously named obscure ones such
as the Senior Coalition.231

229. See 26 U.S.C. §§ 527(j)(3)(B) (contributor information reporting for 527
organizations), 6104(d)(3)(A) (2006) (exempting tax-exempt organizations other
than private foundations and 527 organizations from having to publicly
disclosure their donors).

230. See Rev. Rul. 2007-41, 2007-25 I.R.B. (June 18, 2007); Mayer, supra
note 225, at 641-44.

231. See PUBLIC CITIZEN, supra note 47, at 27-30 (while lacking specific
donor information, identifying business-favoring groups, including the U.S.
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Assuming this pattern continues to hold in the wake of an
overruling of Austin, there will likely be a surge in candidate-
related communications by these intermediary tax-exempt
organizations. Even under a McConnell-only overrule scenario,
with disclaimer and disclosure requirements still in place, there
would still be a preference to use organizations other than 527s
because of the FEC's recent successful enforcement efforts to
require 527s to be treated as PACs (and so subject to contribution
limits)-an obvious step given that 527s by definition must have
influencing elections as their major purpose. 232 Under an Austin
overrule scenario, especially if the disclaimer and disclosure
requirements did not survive, the relative anonymity of giving to
tax-exempt organizations other than 527s would make them
particularly attractive and so sharply increase the use of such
entities.

The pressure such a turn to the middle category of tax-
exempt organizations would create is on two aspects of the
federal tax rules and enforcement of those rules. First, there is
the issue of how much candidate-related activity is too much, i.e.,
how much makes that activity "primary" and so pushes the
organization into the 527 category. 233 For decades the IRS has
failed to clarify this term, which appears to have led many
groups-particularly in the wake of the 527 disclosure rules
enacted by Congress in 2000-to confidently assert they qualify

Chamber of Commerce and the Seniors Coalition, that spent significant funds
on election-related communications, probably mostly provided by corporations);
see also FPPC, supra note 199, at 48 (listing the numerous entities through
which even the largest supporters of independent expenditures relating to
California state and legislative candidates funneled their support); STEPHEN R.
WEISSMAN & KARA D. RYAN, SoFT MONEY IN THE 2006 ELECTION AND THE
OUTLOOK FOR 2008: THE CHANGING NONPROFITS LANDSCAPE (2007) (documenting
some of the largest nonprofit and, usually, tax-exempt organizations that were
active in 2006 federal elections), available at http://www.cfinst.org/books-report
s/pdfHNPSoftMoney_0608.pdf.

232. See WEISSMAN & RYAN, supra note 231, at 3-6 (describing the FEC's
recent enforcement efforts in this area); Paul S. Ryan, 527s in 2008: The Past,
Present, and Future of 527 Organization Political Activity Regulation, 45 HARV.

J. ON LEGIS. 471, 491-96 (2008).
233. See ABA Members Comment on Exempt Organizations and Politics, 45
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for this middle category despite extensive candidate-related
activities.234 Second, there is the relatively vague facts and
circumstance test for determining whether a given activity
actually supports or opposes a candidate.235 Apparently
anticipating the pressure on this second aspect of the tax laws,
the same election lawyer who initially brought the Citizens
United case, Jim Bopp, along with the James Madison Center for
Free Speech, has already launched two cases attacking this
federal tax standard as being unconstitutionally vague.236 If
successful, these cases could lead to a significant narrowing of
what constitutes support of or opposition of a candidate for
federal tax purposes and so open the door for groups to qualify
for the middle category even though they engage in many
activities that likely have an election-related effect.237

The demonstrated inability of the IRS to apply these two
standards also does not bode well for maintaining the proper
categorization of nonprofit corporations that are tax-exempt
organizations. Because it relies on filed tax returns, the IRS has
a backward-looking enforcement process that often does not
address potential violations until many years after the fact.
While that backward looking and delayed approach may be
appropriate with respect to tax collection-where the passage of
time can be recognized through requiring the payment of interest
on unpaid but owed taxes-it is poorly suited for policing political
activity that is aimed solely at a soon-to-occur election.238 The
IRS is further hindered by a lack of enforcement resources; as I
have documented elsewhere, audits of tax-exempt organizations

234. See PUBLIC CITIZEN, supra note 47, at 8, 49-52 (listing possible
violators of the "primary" limitation).

235. See supra note 230 and accompanying text.
236. See Catholic Answers, Ltd. v. United States, No. 2009-00670 (S.D. Cal.

filed Apr. 3, 2009); Christian Coal. of Fla., Inc. v. United States, No. 2009-
000144 (M.D. Fla. filed Apr. 3, 2009). Bopp has also successfully represented
parties challenging campaign finance laws before the Supreme Court in
numerous other cases including, most recently, WRTL, 551 U.S. -, 127 S .Ct.
2652 (2007) and Randall v. Sorrell, 548 U.S. 230 (2006).

237. See, e.g., WRTL, 551 U.S. _, 127 S. Ct. at 2660-61 (describing the ads
found not to be the functional equivalent of express advocacy); id. at 2697-99
(Souter, J., dissenting) (explaining why these ads likely had an electoral effect).

238. See Mayer, supra note 225, at 673.
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are few and far between, and even the staff dedicated to such
organizations have many issues to pursue other than candidate-
related activity.239

It is therefore reasonable to predict that if the Court
overrules McConnell in part, and especially if it overrules Austin,
there will be a surge of corporate funds flowing to this middle
category of tax-exempt organizations to fund candidate-related
communications. Furthermore, in a post-Austin world, that flow
may be hidden from public view if, contrary to my prediction, the
election law disclosure requirements are also struck down
because such entities are not required to publicly disclose their
donors under federal tax law.240 The IRS is ill-equipped to deal
with such a surge, even if it presses or exceeds the legal limits for
such organizations. Supporters of stricter campaign finance laws
would therefore be wise to anticipate issues arising under this
separate but related body of law.

VI. CONCLUSION

The Citizens United case will likely be the vehicle for a shift
in campaign finance law, although how significant a shift
remains to be seen. Up until now, the addition of Chief Justice
Roberts and Justice Alito to the Supreme Court has led to what,
at least on their face, were only marginal changes in the Court's
campaign finance jurisprudence.241 The explicit request by the
Court for the parties in this case to address the continued
viability of two precedents, when the Court could easily have
disposed of the case on relatively narrow grounds, appears to
signal a more radical shift, especially when combined with
statements of both Chief Justice Roberts and Justice Alito in
earlier campaign finance cases. The strongest argument for
securing a fifth vote against such a change, at least with respect
to the Austin case, is one based on stare decisis, but it is far from
clear whether that argument would be persuasive to one or both

239. See id. at 672-73.
240. See Reilly & Allen supra note 229 and accompanying text.
241. See Davis v. FEC, 554 U.S. -, 128 S. Ct. 2769 (2008); WRTL, 551 U.S.

__ 127 S. Ct. 2652 (2007); Randall v. Sorrell, 548 U.S. 230 (2006).
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of these Justices.
The Court could still choose to make a relatively incremental,

although significant, change by only reversing the relevant
portion of the McConnell decision. Such a decision would still
strike down a significant campaign finance law and major part of
BCRA, but one that has already been undermined by the Court's
previous WRTL decision, and it would leave in place the differing
treatment of corporate-funded communications-albeit limited to
express advocacy-as well as almost certainly the disclaimer and
disclosure requirements for a broader range of communications.
It might also signal that further shifts would be unlikely. The
effect of such a decision on elections, therefore, would be
relatively limited, and its effect on election law might also be
relatively small.

The Court could instead, however, choose to overrule Austin
as well. If it does so, not only would a much more significant part
of campaign finance law be eliminated, but such a ruling could
easily foreshadow even more dramatic changes with respect to
how political committees can constitutionally be defined and with
respect to the over century-old prohibition on corporate campaign
contributions. It also likely could create significantly more
pressure on the federal tax law rules governing politically active
nonprofit corporations that are also tax-exempt, pressure the IRS
is ill-equipped to address. If those predications are correct even
in part, such a decision could therefore usher in an era of not
only increasing corporate funding of election-related
communications but potentially of significantly less disclosure
regarding the role of corporations in elections. The volume of
such corporate spending almost surely will not be as large as
some have suggested, if both the pre-BCRA history and the
amount of corporate spending in states that permit corporate
funding of independent expenditures with respect to state and
local elections are any indication. There is little doubt, however,
that corporate leaders will continue to care about who is elected;
candidates will continue to care about corporate-paid election-
related communications, and if corporations have substantially
greater freedom to pay for such communications, those
communications will undoubtedly occur. And we all will
experience the effects, whether they are greater information
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about candidates and a more robust public debate or an
outpouring of corporate funded communications that drown out
other voices and unduly influence elected officials to favor
corporate interests over the public interest.


