






MISSOURI LAW REVIEW

If this were an intrusion of a man's home or yard or farm or garden,
the property owner could seek and obtain the aid of the State
against the intruder. For the Bill of Rights, as applied to the State
through the Due Process Clause of the Fourteenth Amendment,
casts its weight on the side of the privacy of homes. 68

The proper inquiry in the sit-in cases, then, must be to determine
the point at which participation by the state is sufficient to translate the

proprietor's moral duty to serve without discrimination into a legal imper-
ative mandated by the Fourteenth Amendment. Also to be considered

here is the federal structure of the American system of government, for
an application of the Fourteenth Amendment involve to a considerable
extent a supersession of individual, state and local responsibility in favor
of an overarching federal power. If the state action concept were pushed
to "a drily logical extreme," all of us would be agents of the state for at

least some purposes, and subject to federal control under the Fourteenth
Amendment, for few areas of human endeavor are uncolored by state sup-
port, license or sufferance.

In deciding what sort of state participation is sufficient to subject the
otherwise private discrimination, for example, of a restaurateur, to Four-
teenth Amendment regulation, due consideration must be given to the
right to own and use private property and to the property owner's liberty

to direct that use as he sees fit. The Fourteenth Amendment, in section
one, provides, "nor shall any State deprive any person of life, liberty, or
property, without due process of law." The right of property has long been

regarded as a fundamental and natural right, inherent in the person and

not dependent upon a constitutional or legislative grant for its validity.67

Of course, the problems posed by the sit-ins cannot be resolved by ritualistic
incantations concerning liberty or the general rights of property. There is
a specific issue here, and it is the extent of the right of an owner or pro-
prietor of a public accommodation, whether we call it a property right or

an attribute of his personal liberty, to arbitrarily refuse his services to
some or all persons. Fortunately, the courts have addressed themselves to
this general point. In Terinal Taxicab Co. v. District of Colm.bia, Mr.
Justice Holmes delivered this dictum:

It is true that all business, and for the matter of that, every life in
all its details, has a public aspect, some bearing upon the welfare

66. Id. at 274.
67. See Wilkinson v. Leland, 27 U.S. 627 (1829); and see cases collected in

11 AM. JUR. CONSTITUTIONAL LAW § 335.
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of the community in which it is passed. But however it may have
been in earlier days as to the common callings, it is assumed in our
time that an invitation to the public to buy does not necessarily
entail an obligation to sell. It is assumed that an ordinary shop
keeper may refuse his wares arbitrarily to a customer whom he
dislikes, and although that consideration is not conclusive . . . .
it is assumed that such a calling is not public as the word is used8

There are, of course, some recognized exceptions to the right of a
proprietor of a public accommodation to discriminate against prospective

patrons. Generally, in a business "clothed with a public interest" the
proprietor may be required by statute to forego his right to select his
customers arbitrarily. In 1923, the Supreme Court held unconstitutional a
Kansas statute declaring the meat packing business to be affected with a

public interest and subjecting such a business to wage and other labor
regulations.69 But the Court then defined the categories of businesses af-
fected with a public interest:

Businesses said to be clothed with a public interest justifying
some public regulation may be divided into three classes:

(1) Those which are carried on under the authority of a
public grant of privileges which either expressly or impliedly im-
poses the affirmative duty of rendering a public service demanded
by any member of the public. Such as railroads, other common car-
riers and public utilities.

(2) Certain occupations, regarded as exceptional, the public
interest attaching to which, recognized from earliest times, has
survived the period of arbitrary laws by Parliament or Colonial
legislatures for regulating all trades and callings. Such are those of
the keepers of inns, cabs and grist mills. ...

(3) Businesses which though not public at their inception may
be fairly said to have risen to be such and have become subject
in consequence to some government regulation. They have come
to hold such a peculiar relation to the public that this is superim-
posed upon them. In the language of the cases, the owner by de-
voting his business to the public use, in effect grants the public an
interest in that use and subjects himself to public regulation to
the extent of that interest although the property continues to
belong to its private owner and to be entitled to protection accord-
ingly. . ..

It is manifest from an examination of the cases cited under
the third head that the mere declaration by a legislature that a

68. 241 U.S. 252, 256 (1916).
69. Wolff v. Court of Industrial Relations, 262 U.S. 522 (1923).
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business is affected with a public interest is not conclusive of the
question whether its attempted regulation on that ground is jus-
tified. The circumstances of its alleged change from the status of
a private business and its freedom from regulation into one in
which the public have come to have an interest are always a subject
of judicial inquiry.

... It has never been supposed, since the adoption of the
Constitution, that the business of the butcher, or the baker, the
tailor, the wood chopper, the mining operator or the miner was
clothed with such a public interest that the price of his product or
his wages could be fixed by State regulation. It is true that in the
days of the early common law an omnipotent Parliament did reg-
ulate prices and wages as it chose, and occasionally a Colonial
legislature sought to exercise the same power; but nowadays one
does not devote one's property or business to the public use or
clothe it with a public interest merely because one makes commod-
ities for, and sells to, the public in the common callings of which
those above mentioned are instances.

An ordinary producer, manufacturer or shopkeeper may
sell or not sell as he likes ... , and while this feature does not
necessarily exclude businesses from the class clothed with a public
interest ...it usually distinguishes private from quasi-public oc-
cupations.

In nearly all the businesses included under the third head
above, the thing which gave the public interest was the indispens-
able nature of the service and the exorbitant charges and arbitrary
control to which the public might be subjected without regulation.

... If, as in effect contended by counsel for the State, the com-
mon callings are clothed with a public interest by a mere legislative
declaration, which necessarily authorizes full and comprehensive
regulation within legislative discretion, there must be a revolution
in the relation of government to general business. This will be
running the public interest argument into the ground, to use a
phrase of Mr. Justice Bradley when characterizing a similarly
extreme contention. Civil Rigkts Cases, 109 U.S. 3, 24 .... It will
be impossible to reconcile such result with the freedom of contract
and of labor secured by the Fourteenth Amendment."0

An ordinary shopkeeper, not an innkeeper, therefore, is not normally
considered to be engaged in such a business affected with a public interest
that the legislature can impose upon it the extensive sort of regulations to
which an innkeeper may be subjected.71 At least it can be said that the

70. Id. at 535-540.
71. In fact, in German Alliance Ins. Co. v. Kansas, 233 U.S. 389 (1914), "the

Court said that a business might be affected with a public interest so as to permit
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ordinary shopkeeper is under no obligation to serve without discrimination,

in the absence of a statute to the contrary. But it is settled that a statute,
enacted pursuant to the police power of the state, can impose upon
"any places of public accommodations, resort or amusement" an obliga-

tion to serve potential customers without regard to "race, creed, color or

national origin." 72 Twenty-nine states and the District of Columbia now

forbid racial discrimination in public accommodations of one sort or

another.7 3 It should be noted, though, that the police power of a state

does not depend, for the validity of its exercise, upon any showing that

the individual activity regulated is state action, while, under the existing

precedents, individuals can be regulated by Congress or the federal courts

pursuant to the Fourteenth Amendment only if state action is presentT4

Therefore, the proper conclusion that a state possesses power to bar dis-

crimination in public accommodations does not mandate a conclusion that

such discrimination of itself is violative of the Fourteenth Amendment.

price regulation although no public trust was impressed upon the property and
although the public might not have a legal right to demand and receive service ......
Tyson and Brother v. Banton, 273 U.S. 418, 434 (1927). This approach would in-
dicate that the restriction upon an unfettered choice of customers is, in a sense,
a greater restriction even than a price regulation.

72. NEW YORK CIVIL RIGiTs LAw § 40. This section is constitutional. People
v. King, 110 N.Y. 418 18 N.E. 245 (1888). Accord, as to a similar California stat-
ute, Western Turf Assn. v. Greenberg, 204 U.S. 359 (1907). In Railway Mail Assn.
v. Corsi, 326 U.S. 88 (1945), the Supreme Court upheld Section 43 of the NEw
YORK CIVIL RIGHTS LAw, which prohibits racial and religious discrimination by
labor unions.

73. CAL. CIVIL CODE §§ 51-52 (Supp. 1961); CoLo. REv. STAT. ANN. § 25-1-1
et seq. (1953); CONN. GEN. STAT. REV. § 53-35 (Supp. 1961); D. C. CODE § 47-
2901 et seq. (Supp. 1960); IDAHo CODE ANN. § 18-7301 (1961); ILL. ANN. STAT.
ch. 38, §8 125-128 (Smith-Hurd 1961); IND. ANN. STAT. §§ 10-901, 10-902 (Supp.
1962); IOWA CODE ANN. § 735.1 (1950); KAN. GEN. STAT. ANN. § 21-2424 (1949);
ME. REV. STAT. ANN. ch. 137, § 50 (Supp. 1959); MD. ANN. CODE art. 49B, §§ 11-
15 (Acts 1963, c. 227, c. 228); MAss. GEN. LAws ch. 272, §§ 92A, 98 (1956);
MIcH. STAT. ANN. § 28.343 (Supp. 1959); MINN. STAT. ANN. § 327.09 (1947);
MONT. REV. CODES ANN. § 64-211 (Supp. 1961); NEB. REV. STAT. § 20-101.102
(1943); N. H. REV. STAT. ANN. § 354.1 (Supp. 1961); N. J. STAT. ANN. §§ 10:1-2
to 10:1-7 (1960); N. M. STAT. ANN. §8 49-8-1 to 49-8-6 (Supp. 1961); N. Y.
Civ. RIGHTS LAW § 40 (1948); N. Y. EXECUTIVE LAW H8 292 (9), 296 (2) (Supp.
1962); N. D. REV. CODE § 12-22-30 (Supp. 1961); Oio REV. CODE § 4112.02 (G)
(Anderson Supp. 1961); ORE. REV. STAT. §§ 30.670-680, as amended by L. 1961
c. 247; PA. STAT. ANN. tit. 18, § 4654, as amended by Act No. 19 (1961); R. I.
GEN. LAws ANN. §§ 11-24-1 to 11-24-6 (1956); S. D. ACTs 1963, Senate Bill No. 1,
Jan. 30, 1963; VT. STAT. ANN. tit. 13, 88 1451, 1452 (1958); WASH. REV. CODE
§H 49.60.040, 49.60.215 (1962); Wis. STAT. ANN. § 924.04 (1958), as amended
(Supp. 1962); Wyo. STAT. ANN. § 6-83.2 (Supp. 1961).

74. See Civil Rights Cases, 109 U.S. 3 (1883); for a discussion of the residual
character of the state police power, see Western Turf Assn. v. Greenberg, supra note
72, at 363; Munn. v. Illinois, 99 U.S. 113 (1876).
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Rather the discrimination, to be proscribed by that amendment, must pass
the prior test of state action.15

Federal legislation or direct judicial action, of course, could invalidate
all racial discrimination in public accommodations through an outrght re-
jection of the state action requirement. This, as we have discussed already,
is hardly a desirable technique. It is far more likely that the invalidation,
if done under the Fourteenth Amendment,7 6 will be effected through a broad-
ening of the state action classification which, while retained, would be
stretched to include the privately-owned public accommodation not "clothed
with a public interest," even in a community without a statute, ordinance
or public policy favoring segregation.7 7 In determining whether, as a matter
of constitutional policy, the state action test should be extended so far, the
proprietor's liberty and right of property have a direct bearing.

Restaurants and other public accommodations are usually licensed by
the state or local government concerned, and regulations can accompany
the licensing requirement. The license, however, is regularly held not to
convert the otherwise private business into a public one.75 Such license
requirements are generally designed to protect the health and safety of
the community and do not authorize local officials "to control the manage-
ment of the business of a restaurant or to dictate what persons will be
served.170 Of course, if the licensed business is an inn, there will be an
independent obligation to serve without discrimination, but this arises from

75. Civil Rights Cases, supra note 74. See Karst and Van Alstyne, Comment:
Sit-Ins and State Action, 14 STAN L. REv. 762, 773 (1962), arguing against the
conversion of the fourteenth amendment "into a self-executing omnibus fair em-
ployment and civil rights act, covering all forms of racial discrimination which
could be reached by state legislative power." (Emphasis in original.) The authors
warn that such a construction "can also be used inversely, to cut back the state's
power so that its civil rights legislation is justified only to the extent that it
reaches governmental action." See O'Meara v. Washington State Bd. Against Dis-
crimination, 4 RACE REL. L. REP. 664, 682 (WASH. Super. Ct. 1959); the case was
affirmed without passing on this point, 365 P.2d 1 (Wash. 1961), cert. denied, 369
U.S. 839 (1962).

76. See main text, infra, for a discussion of the possible application of the
commerce clause as a justification for such anti-discrimination legislation.

77. The application of the thirteenth amendment here, as suggested by Mr.
Justice Harlan in his dissent in the Civil Rights Cases, supra note 74, is far less
tenable or likely. See Hodges v. United States, 203 U.S. 1 (1906).

78. Madden v. Queens County Jockey Club, 296 N.Y. 249, 72 N.E.2d 697
(1947).

79. Slack v. Atlantic White Tower System, Inc., 181 F.Supp. 124, (D. C. Md.
1960), aff'd. per curiam, 284 F.2d 746 (4th Cir., 1960); Eaton v. Grubbs, 216
F.Supp. 465 (E.D. N.C. 1963).
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the common law obligation of an innkeeper, 0 and does not support an

inference that the operation of the inn is thereby state action.sl

Although the general public have an implied license to enter any

public accommodation such as a restaurant or retail store, that license has

regularly been held at common law to be revocable at the will of the

proprietor. 2 The right of a proprietor of a licensed private business, not
"clothed with a public interest" as that term is commonly understood, to

select his customers on the basis of race or any other arbitrary criterion,

where no statute, ordinance or public policy dictates otherwise, is so far

settled.8 3 But the fact that this common law right has been heretofore

conceded does not insulate it from attack. If experience and reason now

demonstrate clearly that the untrammeled recognition of this right no

longer comports with overriding considerations of constitutional policy, the

Supreme Court has power, under existing precedents, to alter the rule.

In a matter of sufficiently serious import, accepted canons of stare decisis

will not prevent a reversal of the existent rule.s  A vindication of the pro-

prietor's rights in the sit-in cases cannot be had, then, by a simple mar-

shalling of precedent, although precedents are surely not lightly to be

discarded. Unless some unacceptable disadvantage can be shown to be

likely to result from a disregard of the proprietor's alleged rights, then we

can expect that those rights will give way to the asserted and appealing

right to racial equality in all public accommodations.

The chief argument for the existing recognition of the proprietor's

rights may be the one raised by Mr. Justice Bradley for the Court in the

Civil Riglkts Cases: "If this legislation is appropriate for enforcing the pro-

80. See Madden v. Queens County Jockey Club, supra note 78.
81. See Bowlin v. Lyon, 67 Iowa 536, 25 N.W. 766, 56 Am. Rep. 355 (1885),

where the court indicated that a place of public amusement, if licensed by .the
state, would thereby become subject to all the obligations attendant upon an inn-
keeper, including that of refraining from an arbitrary denial of service.

82. Brookside-Pratt Mining Co. v. Booth, 211 Ala. 268, 100 So. 240 (1924);
Crouch v. Ringer, 110 Wash. 612, 188 Pac. 782 (1920); see Annots., 33 A.L.R.
421 (1924), 9 A.L.R. 379 (1920), and cases there compiled.

83. See, for example, Williams v. Howard Johnson's Restaurant, 268 F.2d
845 (4th Cir. 1959); Madden v. Queens County Jockey Club, supra note 78;
Nance v. Mayflower Tavern, 106 Utah 517, 150 P.2d 773, 776 (1944).

84. See the discussion by Mr. Justice Brandeis, dissenting, in Burnet v.
Coronado Oil & Gas Co., 285 U.S. 393, 405411 (1932), arguing that reversal is
more readily justified "where the question presented is one of applying as distin-
guished from what may accurately be called interpreting, the Constitution." (285
U.S. at 410); for a contrasting opinion, see Long, The Doctrine of Stare Decisis:
Misapplied to Constitutional Law, 45 A.B.A.J. 921 (1959), arguing that the flex-
ibility inherent in the common law rule of stare decisis is inappropriate to con-
stitutional law.
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hibitions of the Amendment, it is difficult to see where it is to stop."8' 5

If an individual customer can compel an unwilling proprietor of a public

accommodation to contract with him simply because the business is li-
censed or serves the public, where the business is not clothed with a com-
mon law public interest and where no statute or ordinance requires equal-
ity of service, it is difficult to see where the line can be finally drawn.

Many types of business, other than food preparation and sale, are reg-
ulated or required by law to be licensed in order to serve the public. For
example, attorneys,88 barbers,8 7 beauty parlors,8 blood banks,8 9 boarding
houses, 0 chiropractors,9' private clubs selling alcoholic beverages, 92 den-
tists,13 electricians,"' dmbalmers and undertakers, 5 employment agencies, 96

firearms dealers, 7 hairdressers and cosmetologists,98 insurance agents,0 0

insurance brokers, 0 certain clergymen, such as a minister of a Spiritualist

church,' 0' optometrists,102 osteopaths, 03 pawnbrokers, 0 4 peddlers and hawk-
ers,10 5 personal loan companies, 1 6 pharmacists, 0 7 physicians and surgeons, 0 8

physiotherapists,L°  plumbers,"10 podiatrists,"' pool and billiard rooms,11 2

practical nurses,"1 3 private detectives and investigators,1 4 private insane

85. Civil Rights Cases, supra note 74.
86. NEW YORK JUDICIARY LAW § 460.
87. NEw YORK GENERAL BusINEsS LAW §§ 432, 439.
88. Id. § 446.
89. NEW YORK PUBLIC HEALTH LAW § 3120-22.
90. NEW YORK PUBLIC HEALTH SANITARY CODE, Ch. 7A.
91. NEW YORK EDUCATION LAW § 6553.
92. NEW YORK ALCOHOLIC BEVERAGE CONTROL LAW § 66.
93. NEW YORK EDUCATION LAW §§ 6605, 6608-10, 6612-14.
94. NEW YoRK GENERAL Cnly LAW § 20.
95. NEW YoRK PUBLIC HEALTH LAW § 3421.
96. NEW YORK GENERAL BUSINESS LAW § 174.
97. NEW YORK PENAL LAW § 1914.
98. NEW YoRK EDUCATION LAW § 404.
99. NEW YORK INSURANCE LAW §§ 113, 114.

100. Id. §§ 118, 119, 124.
101. NEW YORK RELIGIOUS CORPORATIONS LAW §§ 210, 211.
102. NEW YORK EDUCATION LAW §§ 211, 7103, 7105-08, 7111.
103. See NEw YORK EDUCATION LAW § 6512.
104. See NEW YORK PENAL LAW § 1590.
105. NEW YORK GENERAL BUSINESS LAW §§ 30, 31.
106. NEW YORK BANKING LAW § 362.
107. NEW YORK EDUCATION LAW §§ 211, 6803, 6804.
108. Id. § 6502, 6506-6511, 6513, 6514.
109. Id. §§ 6502, 6512, 6514.
110. Supra note 94, § 56.
111. NEW YORK EDUCATION LAW §§ 7003, 7006.
112. NEW YORK PENAL LAW § 345.
113. NEW YORK EDUCATION LAW § 6906.
114. NEW YORK GENERAL BUSINESS LAW § 70.
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asylums, 115 private institutions for the treatment of mental disorders or
epileptics,-16 registered nurses, 1 7 surveyors,"x8 and veterinarians"' are
among the businesses and professions specifically licensed or regulated by
law in New York. Other states have similar patterns. 20 If licensing and the
offering of service to the public make a restaurant a public instrumentality
so as to convert its action into state action, it is difficult to see why
the same could not be true in every licensed or regulated business or
profession dealing in some way with the public. While racial discrimination
is as invidious in the callings enumerated here as it is in a hot dog stand,
and while the states, employing police power, probably could prohibit
racial discrimination in most or all of them,121 it could be a dubious tech-
nique to bring the strictures of the Fourteenth Amendment directly to
bear upon them. In the attempt to resolve the problem of racial discrim-
ination, there ought to be a proper deference to the concept of federalism.
If the factors that make a hot dog stand an instrumentality of the state
are service to the public and the license or regulation requirement, then
all licensed or regulated businesses or professions that serve the public
are equally arms of the state. Such a construction would stretch the state
action standard beyond recognition while ostensibly retaining it. And if
the controlling factor in the finding of state action is the issuance of a
license, we are led to ponder the status of the licensed individual driver
of a motor vehicle.

But if the reductio ad absurdum is inappropriate, and even if the
occupations mentioned above would not be swept into the Fourteenth
Amendment vortex by the extension of that amendment to the restaurant,
there is cause for concern about that first step alone. Suppose an injunction
to serve Negro patrons is issued against a restaurant and the proprietor
thereby loses the trade of a dozen white customers. This could happen,
especially in a community where the injunction against the one proprietor
broke an existing uniform pattern of segregation. The prospect of losing
such trade could well have influenced the proprietor not to integrate. Also,
it could be unfair to subject him alone among the restaurant proprietors

115. NEw YORK PENAL LAW § 1122.
116. NEw YORK MENTAL HYGIENE LAW § 202.
117. NEW YORK EDUCATION LAW § 6907.
118. Id. §§ 7202, 7205-7207, 7210, 7211.
119. Id. §§ 6702, 6704, 6706-6709, 6711, 6712.
120. See, for example, CALIFORNIA BUSINESS AND PROFESSIONS CODE, passim.
121. See Railway Mail Assn. v. Corsi, 326 U.S. 88 (1945).
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in a town to economic loss as the price of his integration.122 It seems plain
that the dozen white customers are lending significant, if not essential,
support to the maintenance of segregation in that public accommodation.
In order, then, to achieve integration equitably in the enjoined restaurant,
it could be practically necessary to enjoin the customers from taking their
business elsewhere, or at least from doing so in concert. This may well be
an undesirable infringement upon the freedom of choice of those customers,
regardless of the moral delinquency of their refusal to patronize the
integrated facility, especially in that violations of the injunction could be
triable without a jury as contempts. If the alternative is said to be a
prompt extension of the injunction to all restaurants in the community,
the problem is not entirely avoided, but is merely met on a broader scale,
since it is not difficult to conceive of a total diminution of restaurant pa-
tronage in a community with newly-integrated restaurants. It may be
said that this speculation is too conjectural, that similar conjectures could
be made concerning most penal statutes, and that the elimination of seg-
regation in public accommodations ought not to be stayed merely because
of some chimerical prospect that such a newly-conceded judicial or legisla-
tive power will be pushed to an extremity of doubtful worth. However,
in evaluating a proposed course of decision, it is quite relevant to foresee
its natural and proximate extensions. The extension of the judicial mandate
to customers could well be necessary or warranted at or near the outset
of a judicial program desegregating public accommodations in general.
Moreover, if the courts can impose what amounts in effect to a duty to
sell upon the proprietor, it is not captious or unreasonable to conclude
that they may, with almost equal facility, impose upon a boycotting cus-
tomer a duty to buy. If it is said that this has presented no significant
problem in the enforcement of existing state equal accommodations statutes,
it ought to be recalled that those statutes were not enacted in the teeth
of popular resistance such as, lamentably but undeniably, exists in some
states today.

If a store owner decided to go out of business, admitting that this
decision was prompted largely by personal animadversion toward serving
Negroes, could he be enjoined under the proposed new standards from
doing so, especially if his were the only store of its kind in the com-

122. "The ad hoc nature of judicial desegregation thus tends to make the first
target of a sit-in demonstration the economic fall guy for the community." Karst
and Van Alstyne, supra note 75 at 770.
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munity? It is worthwhile to recall here that the National Labor Relations
Board recently restrained a manufacturing corporation from closing its
plant and going out of business where the corporation's decision was
motivated in part by aversion to the employees' union activities.123 A
strained construction of the Fourteenth Amendment, extending the imme-
diate reach of federal power to public accommodations in general, might
well be productive of greater mischief than relief. Moreover, a stultification
of the federal government through an ineffective enforcement could be
worse than no federal participation at all. If the Fourteenth Amendment
is to be employed, it will have to be used in a thorough and perhaps
relentless manner. In the conduct of such a quest for equality, the com-
peting value of liberty could suffer seriously, and this not alone in the
infringment upon asserted property rights of proprietors, but in a general
undue encroachment upon that voluntarism which, while not immune to
some restriction and qualification, is still the hallmark of a free society.

The difficulties attendant upon an extension of the Fourteenth Amend-
ment to the ordinary public accommodation would not be avoided by
a reliance upon some element other than the licensing of the accommoda-
tion or the active participation of state officials as the touchstone for a
finding of state action. For example, under some circumstances, state
action may properly be found in state inaction, in that a state's failure
to take affirmative steps to eliminate segregation in some situations may
in itself constitute a denial of equal protection.124 On the other hand,
it cannot be said that a state is under a positive duty to eliminate all
forms of unofficial segregation in a community.125 But whether or not the
state is held to an affirmative duty to end segregation in public accommoda-
tions, and thereby its failure to do so is considered action, the same prob-
lems of limitations are met. If the potentiality of over-extension of the
desegregation mandate, so as to impinge unduly upon other rights and
interests, is present when the state action is found through a licensing

123. Darlington Mfg. Co., 139 NLRB No. 23 (1962).
124. The three Enforcement Acts of 1870 and 1871 seem to have rested upon

this theory; Frank and Munro, The Original Understanding of "Equal Protection
of the Laws," 50 COLUM. L. Rav. 131, 163 et seq. (1950). See also Baker v. Carr,
369 U.S. 186 (1962); Burton v. Wilmington Parking Authority, 365 U.S. 715, 725
(1961); Lynch v. United States, 189 F.2d 476, 479 (5th Cir. 1951); Catlette v.
United States, 132 F.2d 902, 907 (4th Cir. 1943).

125. See, for example, Bell v. School City of Gary, Indiana, 213 F.Supp. 819
(N.D. Ind. 1963), holding that a Board of Education is not under an affirmative
duty to eliminate racial imbalances incidentally occurring in the operation of a
neighborhood school system.
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of the accommodation, it is present as well when the state action is found

in state inaction. The resort, therefore, to the formula of state inaction

will not eliminate the problem of drawing the line. Indeed, the state

inaction formula would seem to be as vulnerable on that score as the

licensing criterion.
126

Furthermore, the difficulties of limitation are analytically present when

the prohibition of segregation is attempted by federal legislation based
upon the Fourteenth Amendment as well as when the prohibition is applied

by direct judicial interpretation of the amendment without federal en-

forcing legislation. For example, the proposed Interstate Public Accom-

modations Act of 1963127 provides for injunctive relief, at the suit of "the
person aggrieved," or of the Attorney General upon complaint by a

person aggrieved, 1 2
1 against any person who, "whether acting under color

of law or otherwise' '
1
2 shall:

(a) withhold, deny, or attempt to withhold or deny, or deprive
or attempt to deprive, any person of any right or privilege secured
by section 3, or (b) interfere or attempt to interfere with any
right or privilege secured by section 3, or (c) intimidate, threaten,
or coerce any person with a purpose of interfering with any right
or privilege secured by section 3, or (d) punish or attempt to
punish any person for exercising or attempting to exercise any
right or privilege secured by section 3, or (e) incite or aid or abet
any person to do any of the foregoing. 30

Such a provision could warrant, in an appropriate situation, an in-

junction against customers, and perhaps others, who induce a proprietor

to maintain segregation by their announced intention not to patronize

the accommodation in the event it is integrated. Nor is the problem of

possible over-extension of injunctive compulsion avoided by basing a

126. Significantly, the proposed Interstate Public Accommodations Act of 1963
(S. 1732, 88th Cong., 1st Sess.) resorts in part to the state inaction theory in sec-
tion 2(h): "The discriminatory practices described above are in all cases en-
couraged, fostered or tolerated in some degree by the governmental authorities
of the States in which they occur, which license or protect the businesses involved
by means of laws and ordinances and the activities of their executive and judicial
officers. Such discriminatory practices, particularly when their cumulative effect
throughout the Nation is considered, take on the character of action by the States
and therefore fall within the ambit of the equal protection clause of the fourteenth
amendment to the Constitution of the United States." (Emphasis added). The
same provision is found in Title II of the omnibus Civil Rights Bill of 1963. (S.
1731, 88th Cong., 1st Sess.).

127. S. 1732, 88th Cong., 1st Sess.
128. Id. § 5(a).
129. Id. § 4.
130. Ibid.
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public accommodations statute upon the commerce clause."31 Indeed, it

may be accentuated thereby. If the proprietor of a restaurant which serves

food transported in interstate commerce imposes, by refusing service to
a Negro, a burden upon that commerce significant enough to warrant con-

gressional prohibition, can it be said that the refusal of a dozen of his

customers to continue their patronage of the integrated facility imposes

no significant burden upon that commerce?13

Federal legislation to bar segregation in public accommodations, how-

ever, whether enacted pursuant to the Fourteenth Amendment or the

commerce clause, does offer the advantage that it would lessen the likelihood
that one proprietor would become the "fall guy" in the community.

Judicial desegregation decrees are necessarily ad hoc, while a statute
which has strong civil or criminal sanctions could effect wide-spread

desegregation more promptly through its actual enforcement or the de-

terrent effect of its potential sanctions. 13 3 But even where the desegregation
mandate is statutory, the problem of popular rejection may be met on a
broader scale. If the Congressional power to legislate in the area be con-

ceded, it could require for its implementation an imposition of civil or

criminal sanctions against an unofficial popular boycott of newly-integrated

accommodations. The problem, then, of ancillary enforcement directed
against individual customers is troublesome whether the desegregation is
by judicial decree or legislation, and whether the recalcitrant customers

are few or many. Surely, the line ought to be drawn short of telling in-

dividual citizens where they must eat, but locating it with precision and

fairness before that point may be a task incapable of practical achieve-

ment.

It would be erroneous, though, to infer that the problem of ancillary

enforcement is the central objection to extending the reach of federal

131. The proposed Civil Rights Act of 1963, supra note 126, and the pro-
posed Interstate Public Accommodations Act of 1963, supra note 126, are based
partly upon the equal protection clause of the fourteenth amendment and partly
upon the commerce clause of the United States Constitution (Art. I, Sec. 8, cl. 3).

132. The rule of de minimis non curat lex has been held not to limit consti-
tutionally the reach of other federal statutes regulatory of commerce, such as the
Fair Labor Standards Act. See Mabee v. White Plains Publishing Co. 327 U.S. 178
(1946); but see McLeod v. Threlkeld, 319 U.S. 491 (1943), holding that an em-
ployee engaged in serving meals to maintenance-of-way employees of an interstate
railroad pursuant to a contract between his employer and the railroad is not "en-
gaged in commerce."

133. See the discussion in Karst and Van Alstyne, Comment: Sit-Ins and State
Action, 14 STAN. L. REv. 762, 770 (1962).
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power, under the Fourteenth Amendment or the commerce clause, 84 to
public accommodations in general. That problem is merely used herein
to illustrate the general diminution of voluntarism which is likely to attend
the general incursion of federal enforcement. Nor does opposition to the
extension spring from a solicitude for the racially-biased discriminators.
It is, of course, difficult to work up any sympathy for either the proprietor
or the customer who would withdraw an otherwise public invitation to
buy because of the color of a person, otherwise included, who seeks to
accept that invitation. But the questions posed by the suggested expansion
of federal power cut more deeply than that. For one thing, there is the
extra-constitutional consideration that racial discrimination is a problem
of diverse elements, including moral, economic, social and political ones.
And while the full force of law, in its proper channels, ought to be applied
to the eradication of such discrimination as is amenable to a coercive
remedy, nevertheless the engines of legal compulsion do have their limita-
tions. While the issue is debatable, it would seem fair to conclude that
a direction of federal compulsive power into the general public accommoda-
tions field, where it would be difficult to channel toward finite and prac-
tical objectives, entails an unacceptable risk of ironically impeding the
establishment of that voluntary cooperation without which any short range
achievements would be pyrrhic. The attack upon discrimination in public
accommodations must be maintained, but it ought not to be allowed
to become a total, and perhaps destructive, assault upon a mere symptom.

The suggestions that a general federal legislative or judicial employ-
ment of compulsion against discrimination in public accommodations might
be misdirected in terms of the long range objective to be pursued, is not
one that can be supported by legal authority, for this is an area of policy
and value judgment which cannot readily be reduced to the rubrics of
precedent. The same can be said of the related notion that such federal
activity would unduly impinge upon that freedom of association and choice
which a free society ought generally to encourage. We are dealing here
mainly with matters of degree and the issues are difficult to frame with
precision. In deciding at what point the asserted right to equal treatment
in public accommodations ought not to be enforced by federal power and
ought to become a matter for private or local solution, the pivotal factor

134. For purposes of discussion here, it is conceded that Congress has consti-
tutional power to enact a public accommodations statute under the present judicial
conceptions of the commerce clause. See Boynton v. Virginia, 364 U.S. 454 (1960);
Mitchell v. U.S., 313 U.S. 80 (1941).
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may well be the likelihood of federal intrusion upon concededly private
and social relations. The major policy objection to a federal entry into the

general public accommodations field, therefore, may best be phrased in

terms, not of a theoretical invasion of a categorically defined right of
property or choice, but rather of a tangible prospect that federal enforce-

ment, once introduced, might not be contained short of an Orwellian intru-

sion into private and social affairs. 13 5

These reservations are not beyond dispute, and it would be less than

useful to criticize the proposed extension of federal power without sug-
gesting an alternative approach that can implement fairly the just
aspirations for equality without injuring the federate and limited structure

of government which is, in the long run, a prerequisite to the fullest

realization of those aspirations. Here the approach taken by the Supreme

Court in Lombard v. Louisian&a36 may point the way. Although there was
no statute or ordinance mandating segregation, the Court nevertheless
found state action in public statements of the Mayor and the Superintendent

of Police which, while they were ostensibly directed toward the maintenance

of peace, the Court found to have directed the continuance of segregated

service as such. The Lombard decision carried to its outermost limits to
date the apparent trend to find "state action" in less direct and even

incidental involvements of state or local governmental officials. In prin-

ciple, the approach appears to be correct. A state can act in ways more
subtle than the enactment of a statute or an ordinance. When a state

official throws the prestige of his office onto the scales in an endorsement
of otherwise private segregation, the consequence usually will be a predict-

able reinforcement of the private party's determination to segregate. At
the point where that public official's encouragement becomes a substantial

factor in the proprietor's decision to conduct his restaurant on a segregated

basis, the Fourteenth Amendment should be interposed to bar the discrimina-
tion. In Lombard itself, it appears that the Court applied this legitimate

principle erroneously to the facts. In the trial court, evidence was excluded

as to the extent to which the proprietor was coerced or influenced by the
statements of the Mayor and the Superintendent of Police. As Mr. Justice

Harlan observed in his dissent, the utterances of those officials were, in
his opinion, "more properly read as an effort by these two officials to

135. See Cahn, Juiispudence, 30 N.Y.U. L. REv. 150 (1955), in which the
author, who is unswerving in his opposition to public segregation, affirms in
another context the distinction between official and unofficial segregation.

136. 373 U.S. 267 (1963).
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preserve the peace in what they might reasonably have regarded as a

highly charged atmosphere"'13  rather than as evasive attempts to en-

courage segregation as such. The case should have been returned to the

trial court for a resolution of this key factual issue.

The principle of Lombard is not really novel. It is clear that a state

cannot escape its burden under the Fourteenth Amendment by cloaking

its action in a fictitious private character. Just as it is violative of the

amendment for a state to abolish its primary election laws, but then en-

courage white "private" primaries by according to the victor a place on

the general election ballot, so it should be equally wrong for a state or

city, having abolished all statutes and ordinances promoting segregation,

to encourage segregation by public pronouncements of government offi-

cials.138 Nor does the relative informality of a state's promotion of segrega-

tion insulate that promotion from Fourteenth Amendment attack.239 The

Lombard approach, however, requires careful limitation. It should not

be carried so far as to bar genuinely private discrimination in areas where

the state has no legitimate interest, such as social discrimination in a home

or private club, merely because that discrimination has been encouraged

by public statements of public officials. The crucial factor in finding a

sufficient state interest ought to be the holding out of the premises as open

to the public. 40 If there are public statements by government officials en-

couraging segregation in such a facility, and if they constitute a substan-

tial factor in the proprietor's decision to segregate, "state action" ought

to be considered present. But even in establishments holding themselves
open to the public, a truly private decision to segregate, not substantially

influenced by official action, ought to be beyond the federal power.' 4 '

137. 373 U.S. at 254.
138, See Terry v. Adams, 345 U.S. 461 (1953); Rice v. Elmore 333 U.S. 875

(1948).
139. See Bantam Books v. Sullivan 372 U.S. 58 (1963), holding that a system

of informal censorship of obscene literature, carried on by the Rhode Island Com-
mission to Encourage Morality in Youth, violated the freedom of the press pro-
tected by the fourteenth amendment.

140. See Marsh v. Alabama, 326 U.S. 501 (1946), treating a company owned
town as a municipality because of its open character, despite its private ownership.

141. For the reasons indicated supra, mere official enforcement of a neutral
trespass or breach of the peace statute ought not of itself to be sufficient official
action to activate the Lombard rule, even if the presence of such a statute, and
the prospect of its enforcement, is a source of encouragement to racially-biased
proprietors. The inquiry should rather be directed toward official encouragements
of segregation as such. Of course, it is conceivable that official pronouncements
reminding the populace of the presence of trespass or breach of the peace statutes
may in fact be covert devices to encourage segregation as such. State action would
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Even where such a decision is in keeping with a genuinely private local
custom favoring segregation in such establishments, there ought not to
be a finding of state action as long as the custom is not substantially in-
fluenced by any formal or informal sanction on the part of public officials.12

In summary, then, the opposition to the extension of federal super-
vision into the general public accommodations field, is more effectively
rested upon prudential than theoretical grounds. Apart from the question
of bare constitutionality, wisdom would counsel against the adoption of a
rather extreme course where a more moderate one would seem to promise
an equivalent remedy. The limited approach suggested in principle by
Lombard. could be employed to direct the anti-discrimination effort
into a productive channel. The federal attack should be upon governmental
promotion of racial discrimination, rather than directly upon the mis-
guided discriminators. In fact, we can confidently expect that discrimina-
tion in public accommodations will disappear in an acceptably short time
when it is no longer nourished by governmental patronage and encourage-
ment. If, however, the federal offensive is launched directly upon the
private citizens concerned, it could well do violence to settled constitutional
interpretations, and would entail an encroachment upon the heretofore
concededly state and private spheres which ought not to be countenanced
in the absence of a demonstrated necessity therefor. Moreover, an uncritical
resort to compulsion could retard the growing development of a free
popular consensus favoring equality of opportunity.

It is, of course, true that the Lombard approach involves an extension
of federal power beyond its prior bounds. It also carries in its train, in
principle, the same general problems of limitation as are found in the
more extreme suggested approaches. But there is a real difference of degree.
Under the Lombard approach, the general encroachment upon voluntarism,
and such incidental problems as that of ancillary enforcement, will be met
in far fewer cases, that is, only where the Lombard test of state action is

seem to be present in such a case, not because of the existence or enforcement
of the statute, but rather on account of the official, though devious, promotion of
segregation as such.

142. Mr. Justice Bradley, speaking for the Court in the Civil Rights Cases,
apparently had reference to officially sanctioned customs when he observed that
civil rights, such as are guaranteed by the Constitution against State aggression,

cannot be impaired by the wrongful acts of individuals, unsupported by State
authority in the shape of laws, customs, or judicial or executive proceedings."
(Emphasis added) Civil Rights Cases, 109 U.S. 3, 19 (1883); see also, Baldwin v.
Morgan, 287 F.2d 750, 756 (5th Cir. 1961).
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satisfied. It is true that the Lombard method will take more time than
more extreme solutions. But if it offers a real prospect of success within
a reasonable time, and if it entails fewer undesirable side effects, it ought
to receive favorable consideration. In short, the occasion would seem to
require that zeal for reform be tempered with prudence.


