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I. INTRODUCTION

One of the hottest legislative topics in recent months has been whether to
ban or regulate the use of cellular phones while driving. In 2001, forty-three
states, the District of Columbia, and Puerto Rico considered legislation regard-
ing cell phone use on the road, with most states contemplating at least some bills
to restrict such use.' The most prominent of these bills was New York’s ban on
the use of hand-held cell phones while driving, enacted on June 28, 2001.% Al-
though New York became the first state to take such action, it joined several
localities® and at least twenty-four countries* that had already restricted the use

* Candidate for J.D., Georgetown University Law Center, 2002.

1. MATT SUNDEEN, CELL PHONES AND HIGHWAY SAFETY 3 (Nat’l Conference of State Legisla-
tures, 2001 State Legislative Update), available at http//www.ncsl.org/programs/es..r/01
cellphupd.pdf.

2. S.B. 5400, 2001 Leg., 224th Sess. (N.Y. 2001) (codified at N.Y. VEH. & TRAF. Law §
1225-c (McKinney Supp. 2001)). See generally infra note 160 (quoting portions of the new law).

3. These localities include Brookline, Massachusetts; Santa Fe, New Mexico; Marlboro and
Carteret, New Jersey; Suffolk, Nassau, and Westchester Counties in New York; Brooklyn, Ohio;
Conshohocken, West Conshohocken, Lebanon, and Hilltown Township, Pennsylvania; and Sandy,
Utah. SUNDEEN, supra note 1, at 14. A Bucks County judge has since struck down Hilltown
Township’s ordinance for conflicting with a state law that requires uniform driving laws through-
out Pennsylvania. Laurie Mason, Judge Strikes Down Cell-Phone Driving Ban, LEGAL
INTELLIGENCER (Suburban Edition), July 19, 2000, at 5, available at LEXIS, News, Legal Intelli-
gencer.

4. Telephone Interview with Irene Kawanabe, Policy Associate, National Conference of State
Legislatures (Sept. 7, 2001). According to the National Conference of State Legislatures’ August
2001 report on cell phone use and highway safety:

Israel, Japan, Portugal and Singapore prohibit all mobile phone use while driving. Aus-
tralia; Brazil; Chile; Denmark; Germany; Greece; Hungary; Italy; Poland; the Philip-
pines; Romania; Slovenia; South Africa; Spain; Switzerland; Turkey; New Delhi, In-
dia; and Hong Kong prohibit the use of hand-held mobile phones while driving. Drivers
in the Czech Republic, France, the Netherlands and the United Kingdom may use cell
phones, but can be fined if they are involved in crashes while using the phone.. Drivers
in the United Kingdom and Germany also can lose insurance coverage if involved in a
crash while talking on the phone.

SUNDEEN, supra note 1, at 15.
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of cell phones and other wireless technology behind the wheel.

Current laws typically ban the use of hand-held cell phones, except for
emergency calls and calls made from a vehicle that is stopped,’ but they gener-
ally permit the use of hands-free cell phones, which allow drivers to keep both
hands on the steering wheel while they talk.® This Note examines the wisdom of
these laws, and of attempts to regulate cell phone use behind the wheel in gen-
eral.

The examination begins in Part II, which discusses the dangers of talking
on a cell phone while driving; it includes an analysis of crash statistics, anecdo-
tal evidence, and scientific studies regarding the use of cell phones on the road.
The next two sections focus on potential ways to address the problem: Part III
questions whether the tort system is likely to be an effective deterrent to cell
phone use while driving, and Part IV examines the role of regulation and educa-
tion in preventing cell phone-related accidents. Part V, in which it is assumed
that at least some legislation is needed in this area, discusses whether legislators
should ban only the use of hand-held cell phones while driving or whether they
should expand the scope of legislation to reach all cellular technologies in auto-
mobiles. Thereafter, Part VI looks at several arguments against restricting the
use of cell phones on the road, and Part VII discusses what type of emergency
calls might need to be exempted from restrictions on cell phone use. Finally,
Part VIII discusses possible responses to other distractions on the road.

Utilizing the framework set out above, this Note will demonstrate that cur-
rent cell phone laws are a step in the right direction, but that they probably do
not go far enough. There is compelling evidence that simply talking on the
phone is a dangerous distraction for drivers, whether the phone is hand-held or
hands-free. Indeed, banning only hand-held phones may be counterproductive
because it may send an unintended message that it is safe to talk on a hands-free
phone while driving. Thus, legislators should consider banning the use of all
telephones on the road, except in emergency situations. Lawmakers should also
consider how to define emergency exemptions in cell phone legislation so that
drivers cannot abuse such provisions. Finally, legislators may want to direct
police to stop drivers for any potentially distracting activity: cell phone use is by
no means the only distraction that can lead to accidents, and the increasing use
of other technologies in cars may outstrip legislation directed at cell phones and
other specific technologies.

S. See, e.g., Res. No. 865-2000, 2000 Leg. (Suffolk County, N.Y. 2000). The regulation
passed on October 27, 2000 and became effective on January 1, 2001.
6. See, e.g., id. § 3; N.Y. VEH. & TRAF. Law § 1225-c(1), (3).
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II. IS IT DANGEROUS TO DRIVE WHILE TALKING ON THE PHONE?

There is some uncertainty involved in the debate over whether to regulate
the use of cell phones on the road because it is unclear how many accidents are
cell phone-related. The cellular phone industry strongly suggests that very few
accidents involve cell phone use.” To this end, the industry website provides
statistics from the National Highway Transportation Safety Administration’s
(NHSTA) Fatal Accident Reporting System (FARS). The numbers show that out
of 53,343 drivers involved in fatal accidents in 1993, cell phone use was a
“driver-related factor” for only 28 (.052 of 1%).® In contrast, 11,019 cases in-
volved “driving too fast” and 3402 cases involved “inattentiveness.”.9 In the
NHTSA’s 1994 FARS report, the agency found that cell phone use was a “pos-
sible distraction inside the vehicle” in just 36 of the approximately 40,000
crashes involving fatalities.”® In 1995, the NHTSA reported that cell phone use
was a possible distraction in just 40 out of approximately 40,000 fatal crashes."

Yet these statistics are probably not accurate. One significant problem with
the numbers is that, until 1999, Minnesota and Oklahoma were the only two
states to require police officers to note cell phone use on crash reports.'? Thus, it

7. See Cellular Telecommunications Industry Association, Frequently Asked Questions &
Fast Facts: Wireless Phones & Driving Safety, at http://www.wow-com.com/consumer/fag/arti-
cles.cfm?ID=95 (last visited Oct. 30, 2001).

8. Cellular Telecommunications Industry Association, Frequently Asked Questions & Fast
Facts: Wireless Phones & Driving Safety, at http//www.wow-com.com/comsumer/faqs/faq
driving.cfm (visited Nov. 21, 2000). The 1993 statistics were available on the industry site last
year, but the site has since been updated to reflect the 1999 numbers. It currently reads:

The National Highway Traffic Safety Administration Fatal Accident Reporting System
(FARS) tells us that for the 41,611 fatal accidents in 1999, only 54 listed wireless
phone use as a “driver related factor.” These 54 cases represent little more than
one-tenth of one percent (.13 of 1 percent). This compares to 10,384 cases of *“driving
too fast for conditions or in excess of the posted maximum speed limit,” 1,322 in-
stances of “drowsy, asleep, sleepy or fatigued,” drivers and 3,066 fatal crashes where
“inattentiveness (talking, eating, etc.)” was cited as a driver related factor, among oth-
ers. Note: a “driver related factor” is not the cause of an accident, but a factor which is
reported (among others) by police that may have played a role in an accident.

Cellular Telecommunications Industry Association, supra note 7.
9. Id

10. NAT’L HIGHWAY TRAFFIC SAFETY ADMIN., U.S. DEPT. OF TRANSP., AN INVESTIGATION OF
THE SAFETY IMPLICATIONS OF WIRELESS COMMUNICATIONS IN VEHICLES 50 (1997), available at
http://www.nhtsa.dot.gov/people/injury/research/wireless/index.html.

11. Id

12. See NAT'L HIGHWAY TRAFFIC SAFETY ADMIN., supra note 10, at 50; Kawanabe, supra note
4. This fact becomes significant if one considers that the FARS statistics are based on police crash
reports from all fifty states and the District of Columbia. NAT’L HIGHWAY TRAFFIC SAFETY
ADMIN., supra note 10, at 50.
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is not surprising that Oklahoma crashes accounted for 21 of FARS’s 36 cell
phone-related fatalities in 1994 and 26 of FARS’s 40 cell phone-related deaths
in 1995." In comparison, New York and New Jersey contributed a combined
total of one cell phone-related crash death to the 1994 and 1995 FARS figures.**
If all states, and particularly states with densely populated urban areas, kept sta-
tistics on cell phone-related crashes, the FARS numbers might be more accurate.
Irene Kawanabe, a policy associate at the National Conference of State Legisla-
tures, said that as of September 2001, at least twenty states collected information
about cell phone use on police crash reports.ls

However, even if every state kept statistics on cell phone-related crashes,
the states would probably fail to count many such accidents. Oklahoma officers,
for example, are trained to look for phones inside cars that have been involved
in crashes.'® If an officer sees a phone, he will note on an accident report form
that there is a phone “installed” in the car.'” The officer will then ask if the
driver was using the phone at the time of the crash.'® If the driver says yes, the
officer will note that a phone was “in use” at the time of the crash.’® Neverthe-
less, the vast majority of hand-held phones are small and may be difficult to
see,”? and many drivers may not be eager to admit that they were talking on their
phones at the time of a crash.” Because of these problems, law enforcement
officers agree that witnesses are the best sources for determining whether a
driver was using a cell phone at the time of a crash; because witnesses are often
unavailable,”? however, many cell phone-related crashes seem likely to go unre-
ported.

The NHTSA suggests that the best way to determine the number of cell
phone-related crashes is to check billing records with the cooperation of cell
phone carriers to determine whether a driver was on the phone during the
pre-crash period.” Indeed, states have recently suggested that when a cell phone
is reported to be in use and criminal charges are pending after a crash, law en-
forcement officials will attempt to obtain phone records.”® However, even this
method would be somewhat imprecise because of the difficulty of pinpointing

13. See NAT'L HIGHWAY TRAFFIC SAFETY ADMIN., supra note 10, at 50 tbl.3-1.
14. Seeid.

15. Kawanabe, supra note 4.

16. NAT'L HIGHWAY TRAFFIC SAFETY ADMIN., supra note 10, at 55 (citing members of the Okla-
homa state police training academy).

17. Id

18. Id.

19. Id.

20. See id.

21. Id.

22. Id. at 55-58.

23. Id. at 81.

24. Id. at 49.
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the time of each crash to match it with billing records.”® Based on past research,
though, it is likely that investigators could determine the precise time of at least
some crashes to reveal whether or not they were cell phone-related. Of course,
most crashes may not be scrutinized because investigators will first have to have
some evidence of cell phone use to know to ask for billing records.”’ Also, un-
der the states’ plans, investigators would request billing records for only the
most serious cell phone-related accidents.?® Thus, even the use of billing records
may not accurately measure the incidence of cell phone-related crashes.

In addition, even if investigators could accurately match the times of a
large number - of crashes with billing records, researchers would still need the
cooperation of cell phone service providers and drivers to gain access to the
records. Thus far, such cooperation has been somewhat mixed. The industry and
some drivers cooperated in a prominent study published in the New England
Journal of Medicine, but many other drivers declined to participate.” Frances
Bents, who helped write the NHTSA’s comprehensive study on cell phones in
1997, said that the industry—citing privacy concerns—has declined to provide
billing records for proposed studies to match the records with every crash in a
state over the course of a year.”® Bents contends that such fears are unjustified.
Researchers frequently use medical records and simply remove personal identi-
fiers; this same method could be used for cell phone billing records, she sug-

25. See Donald A. Redelmeier & Robert J. Tibshirani, Association Between Cellu-
lar-Telephone Calls and Motor Vehicle Collisions, 336 NEw ENG. J. MED. 453, 454 (1997) [here-
inafter Redelmeier & Tibshirani, Calls and Collisions), available at http//www.nhtsa.dot.gov/
departments/nrd-13/driver-distraction/PDF/5.PDF.

26. See id. at 454.

27. See NAT’L HIGHWAY TRAFFIC SAFETY ADMIN., supra note 10, at 55.

28. Seeid. at 49.

29. See Redelmeier & Tibshirani, Calls and Collisions, supra note 25, at 454-55. Cellular ser-
vice companies and drivers also provided researchers with billing records in a larger (and more
recent) study of 36,000 drivers by the University of Montreal’s Centre for Research on Transpor-
tation. See Francis X. Clines, Deaths Spur Law Against Drivers on Cell Phones, N.Y. TIMES, Feb.
18, 2001, at Al, available at LExis, News, The New York Times (discussing the results of the
study without mentioning industry and driver cooperation); Press Release, Canadian Wireless
Telecommunications Association (CWTA), Canada’s Wireless Industry Welcomes Research on
Driver Distraction (Feb. 7, 2001), available at http//www.cwta.ca/media/press/feb07_01.php3.
The CWTA press release includes the following statement by CWTA President and CEO Peter
Barnes: ““Canada’s wireless service providers worked cooperatively with the Centre’s researchers
and provided data on participants’ wireless phone records which were released only with the cus-
tomer’s written consent.”” Id. As of November 2001, the Canadian study was in external review
and had yet to be published. E-mail from Centre for Research on Transportation, University of
Montreal, to author (Nov. 26, 2001) (on file with author).

30. Telephone Interview with Frances Bents, Vice President, Dynamic Science (Dec. 18,
2000). Dynamic Science is a health and safety research firm. The author was unable to reach an
industry representative in a position to comment upon Bents’s remarks.
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gested.”!

While it is likely that there are more cell phone-related crashes than re-
ported, it is also possible that data collection methods may over-count the inci-
dence of crashes involving cell phone use.”> For example, FARS counted Okla-
homa crashes as possibly cell phone-related if the police report noted “telephone
installed.”* However, an investigation of these accidents confirmed only 2 of 21
crashes in 1994, and 1 of 26 in 1995, as cell phone-related.** In addition, an of-
ficer might note that a phone was “in use” when a driver used it to summon help
following a crash.®® Thus, police might inaccurately record crashes as cell
phone-related simply because officers observed that a cell phone was present or
in use at an accident scene.

Notwithstanding problems in measuring the frequency of cell phone-
related accidents, the crash data indicates that cell phones can distract drivers in
several different ways. A survey of 28 crashes involving cell phones showed
that at the time of the crash, drivers were talking, dialing, hanging up, answer-
ing, or reaching for their phones.”® In addition, a database of crash narratives
from the North Carolina police shows that picking up a dropped cell phone is
associated with some crashes.”

The crashes also seem to fall into two distinct categories indicative of
driver distraction: moving out of traffic lanes and failure to stop.”® Of the 28
previously-mentioned crashes, 15 were attributable to drivers moving out of
their traffic lanes, 8 involved a collision with a stopped vehicle in the same lane,
and 5 occurred when a driver failed to stop for a red light.”

The circumstances of two widely-reported crashes that prompted legisla-
tion within the jurisdictions in which they occurred are consistent with these
trends. Suffolk County, New York adopted a hand-held cell phone ban after
county residents John and Carole Hall were killed—and their daughter, Sarah,
was seriously injured—when a driver slammed into the back of the Halls’ car
while reaching for a cell phone.* Three Pennsylvania localities enacted similar

31. Id. Perhaps Bents’s study would yield a more accurate measure of the dangers of cell phone
use while driving if it could be implemented. '

32. See NAT’L HIGHWAY TRAFFIC SAFETY ADMIN., supra note 10, at 50.

33. Id

34. Id

35. Id. at 55.

36. Seeid. at 69 tbl.3-11.

37. Id. at 81.

38. Seeid. at 68.

39. Id. at 68. Bents notes that drivers who are using cell phones at the time of a crash are not
generally rear-ended and do not roll their cars over. Bents, supra note 30.

40. See Christine Haughney, Taking Phones Out of Drivers’ Hands; New York County Joins a
Growing Effort to Restrict Cellular Use in Vehicles, WasH. PosT, Nov. 5, 2000, at A8, available
at 2000 WL 25426391 (noting, additionally, that the Halls’ ten-year-old son, Michael, witnessed
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restrictions in response to the death of two-year-old Morgan Pena.*! Pena was
killed when a driver dialing a cell phone ran a stop sign in Hilltown, Pennsyl-
vania and broad-sided a minivan driven by Pena’s mother.*

Common sense would indicate that dialing, answering, hanging up, reach-
ing for a phone, or picking up a dropped phone might be dangerous because,
while doing any of these things, a driver might take his eyes off the highway.
Even a momentary distraction can be significant in a moving car.”® At 35 miles
per hour, for example, a car travels 51.3 feet per second.* At 65 miles per hour,
it covers 95.3 feet per second.”” Thus, the driver who takes his eyes of the road
for just one second to answer a phone is essentially blind for close to 100 feet of
roadway. In addition, under ideal circumstances, a car moving at 65 miles per
hour will travel an average of 344 feet after its driver realizes that he must apply
the brakes and bring the car to a halt.** In sum, then, the driver who looks away
for a single second to operate a phone and then looks up to find that he must
immediately slam on his brakes, may travel well over the length of a football
field before successfully bringing his vehicle to a stop.

Studies using driving simulators and test tracks have helped support the
common sense view that dialing can hinder driving.”’ At least three studies have
found that manual dialing disrupted drivers’ ability to stay in their lanes and
maintain constant speed.® In fact, manual dialing’s effect on lane-keeping and
speed maintenance is similar to that created when a driver manually tunes her
car radio.*® This is significant because crash data research has demonstrated that
manual radio tuning is associated with accidents.® Further supporting the com-

the accident); Mark Bowes, “It Changed . . . Life in a Second”; Family Struggling After Couple
Killed in Crash, RiCH. TIMES-DISPATCH, Dec. 3, 1999, at Al, available at 1999 WL 4372047
(describing the crash without mentioning that a cell phone had been involved because that detail
was not yet made public.)

41. See KAREN Lissy ET AL., CELLULAR PHONE USE WHILE DRIVING 61 (Harvard Center for
Risk Analysis, Phase One Report, July 2000).

42. Compare Perkasie Girl Dies After Cars Collide; Hilltown Township, MORNING CALL
(Allentown), Nov. 4, 1999, at B3, available at 1999 WL 20693449 (reporting that the driver was
dialing his cel! phone at the time of the crash), and Telephone Interview with Kerry Trauger,
Chief of Police, Hilltown Township Police Department (Nov. 20, 2000) (explaining that the driver
was, indeed, dialing), with Mason, supra note 3 (reporting that the driver who hit Pena S car was
“talking” on a cell phone at the time of the crash).

43. See NAT’L HIGHWAY TRAFFIC SAFETY ADMIN., supra note 10, at 55.

44. See id.

45. See id.

46. Va. CODE ANN. § 46.2-880 (1950).

47. See NAT’L HIGHWAY TRAFFIC SAFETY ADMIN., supra note 10, at 105-06.

48. Id. at 105. Not all studies reflect these results, however: NHSTA reports that one closed-
course environment study failed to produce evidence that manual dialing disrupted lane-keeping
or speed maintenance. Id.

49. Id.

50. Id.
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mon sense notion that dialing a phone will hinder a driver’s ability to drive
safely is research suggesting that voice dialing, in which a cell phone user utters
a vocal command causing the phone to dial, reduces the risk of an accident.”'

Simulator and test track studies have also produced evidence that may con-
tradict common sense; these findings indicate that simply talking on the phone
disrupts driving. Studies have shown that difficult, “intelligence test” conversa-
tions disrupt lane-keeping, speed maintenance, and perception; increase brake
reaction times; and reduce drivers’ awareness of what is occurring around
them.? For example, in an early study, 24 subjects drove on a test track and
were asked to answer “true” or “false” through a telephone to questions such as:
“A follows B ... BA” (true) and “B precedes A ... AB” (false).® The results in-
dicated that during the communication, drivers had difficulty judging whether
their cars could fit through gaps in the roadway.>® A more recent study exam-
ined 15 drivers in a simulator who were engaged in a hands-free telephone con-
versation at certain times.>> When the simulator was suddenly stopped as drivers
were engaged in conversation, only 4 of the 15 could describe the traffic around
them.® Yet 14 of the 15 drivers made such a description when they were not
talking on the phone.’ Researchers observed a similar ratio when they asked
subjects to name the color of the car in the rear-view mirror and to say whether
the car was driving faster than the subjects were.*® Thus, the evidence from test
track and simulator studies indicates that drivers are impaired when simply talk-
ing on the phone.”

There is neurological support for the test track and simulator studies—and

51. Id.

52. Id. at 106; Andrew Parkes & Victor Hooijmeijer, The Influence of the Use of Mobile
Phones on Driver Situation Awareness, Driver Distraction Forum, at http//www-nrd.nhtsa.dot.
gov/departments/nrd-13/driver-distraction/PDF/2. PDF (May 17, 2000).

53. NAT’L HIGHWAY TRAFFIC SAFETY ADMIN., supra note 10, at 8788, 197 (citing 1.D. Brown
et al., Interference Between Concurrent Tasks of Driving and Telephoning, 53 (5) J. APPLIED
PsycHOL. 419 (1969)).

54. See id. at 88.

55. Parkes & Hooijmeijer, supra note 52, at 1.

56. Id. at 6.

57. ld

58. When asked if they could “tell . . . the colour of the car that was in [their] rear-view mirror,”
only 6 of 15 drivers who had been engaged in conversation were able to do so, whereas 14 of 15
drivers that had not been talking could. Id.

59. These studies may not translate to the real world, however. With the risk of a real accident
significantly or completely diminished on a test track or in a simulator, drivers may concentrate
more on the telephone task then they would if driving on the open road. NAT’L HIGHWAY TRAFFIC
SAFETY ADMIN., supra note 10, at 106-07. In the real world, drivers may be careful not to let their
phone conversations interfere with driving. Id. Moreover, the “intelligence test” conversations
used in simulators and test tracks may be more challenging than real-life conversations. Id. at 108.
On the other hand, the test conversations were free of emotional content that drivers may encoun-
ter in real life. Id. Such conversations may be more disruptive than the intelligence tests. Id.
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their applicability to real life driving situations. Scientists say that distractions
for drivers are especially dangerous because the human body is not built to react
at driving speeds.® Barry Gordon, a behavioral neurologist at Johns Hopkins
Hospital in Baltimore, explains: “There’s a certain speed built into our nervous
system. . . . Most of the time, the brain has relatively little capacity to change
tasks when it’s moving at speeds no human body ever moved at on its own.™"
And a brain may not be able to change tasks quickly enough when a driver is
using a cell phone and suddenly must concentrate on driving.%

An epidemiologic method study in the New England Journal of Medicine
offers additional evidence that cell phones lead to accidents.®® Donald A. Re-
delmeier and Robert J. Tibshirani examined 699 drivers who used cell phones
and were involved in accidents that resulted in significant property damage but
no personal injury.* The researchers obtained billing records for each driver for
the day of the crash and the previous week.®> They then compared the drivers’
telephone activity during the brief period preceding the crash with a similar con-
trol interval at the same time of day on the day before the crash, when the driver
was not in a collision.®

After adjusting their analysis to compensate for the fact that the times of
some accidents could not be pinpointed,”” Redelmeier and Tibshirani found that
170 drivers (24%) made a call during the period just before the crash, while only
37 drivers (5%) made a call during the control period.® The researchers reexam-
ined their data in several ways, including restricting their analysis to drivers who
were confident that they had driven during both the control period and the pe-
riod prior to the crash.® They calculated that using a cell phone while driving
was associated with a four-fold increase in the risk of an accident during the
brief period of a call.” Hands-free devices turned out to be no safer than hand-
held phones.”" Moreover, although drivers with only a year or less of cell phone
experience were at greater risk than drivers who had owned cell phones for
longer periods of time, there was almost no difference between people with two
or three years of cell phone experience and drivers who had owned cellular

60. See Frank Ahrens, Driven to Distraction, WASH. PosT, Mar. 8, 1999, at C4, available at
1999 WL 2204035 (noting that “our brains didn’t evolve to react at 60 mph”).

61. Id. (quoting Barry Gordon).

62. Seeid.

63. See generally Redelmeier & Tibshirani, Calls and Collisions, supra note 25.

64. Id. at 454.

65. Id.

66. Id.

67. ld.

68. Id. at 455.

69. Id. at 454,

70. Id. at 456.

71. Id.
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technology for greater than five years.” This last fact suggests that cell phone-
related risk is not simply a function of inexperience; instead, it indicates that a
more fundamental impairment to driving results from cell phone usage in auto-
mobiles.”

The Redelmeier and Tibshirani study has several strengths. First, in em-
ploying billing records to determine cell phone use, it overcomes the reporting
problems associated with relying on police officers to see, and drivers to admit,
whether a cell phone was in use at the time of a crash.”* Second, the study over-
comes the problem of test track and simulator experiments that do not put driv-
ers in real world situations.” Here, the drivers were driving with real traffic and
having real conversations with the real, and realized, risk that they might be
involved in an accident.”

.Despite these strengths, however, the study should not be regarded as con-
clusive. As the authors acknowledge, they found that cell phones were associ-
ated with increased risk, not that cell phones caused that risk.” While cell
phones may, indeed, have caused the risk, it is possible, the authors write, that
“emotional stress may lead to both increased use of a cellular telephone and
decreased driving ability.””® Thus, cell phone use may be only a symptom of a
deeper cause.” It should be noted that the study examined phone usage just be-
fore the crash, but not necessarily at the time of the crash.® If the drivers had
completed their calls before the crash, perhaps cell phones were not the cause of

72. Id. at 456 tbl.2 (showing a 7.8 relative risk for drivers with one year or less of cell phone
experience, a 4.0 relative risk for drivers with two or three years of experience, and a 4.1 relative
risk for drivers who had owned a cell phone for more than five years). For purposes of the study,
“[rlelative risks indicate the probability of having a collision when using a cellular telephone at
any time during a 10-minute interval as compared with the probability of having a collision when
not using a cellular telephone at any time during a 10-minute interval.” Id.

73. See Donald A. Redelmeier & Robert J. Tibshirani, Is Using a Car Phone Like Driving
Drunk?, CHANCE, Spring 1997, at 5, 7 [hereinafter Redelmeier & Tibshirani, Driving Drunk],
available at http//www.public.iastate.edu/~chance99/102.carphone. pdf.

74. See NAT'L HIGHWAY TRAFFIC SAFETY ADMIN., supra note 10, at 55. The researchers must
have assumed, of course, that if the billing record said that the phone was in use at 5:45 p.m., the
driver was the one using the phone at that time.

75. See Redelmeier & Tibshirani, Driving Drunk, supra note 73, at 6 (“Data obtained in artifi-
cial circumstances that involve hypothetical risks and unnatural conversations might not provide
an accurate assessment of the real relationship between cellular telephone calls and motor vehicle
collisions.”).

76. See id.

77. Redelmeier & Tibshirani, Calls and Collisions, supra note 25, at 457.

78. Id.

79. Id.

80. NAT'L HIGHWAY TRAFFIC SAFETY ADMIN., supra note 10, at 108—09; Press Release, Cellu-
lar Telephone Industry Association, Statement by CTIA Regarding the Association Between
Wireless Phones and Automobile Accidents (Feb. 12, 1997) [hereinafter CTIA Statement], avail-
able at http//www.wow-com.com/news/archives/.
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the accident.®’ On the other hand, perhaps the distracting effects of a phone call
linger after the call has been completed or begin before the call starts.®

There may also have been a selectivity bias in the study. The authors ini-
tially approached 5890 drivers who had been involved in accidents, 1064 of
whom acknowledged having a cell phone.*> Of the 1064, 742 drivers agreed to
participate in the study, but researchers were able to locate and collect data from
only 699 of them.* Thus, it is possible that the authors underestimated the risk
associated with cell phone use if some of the original 5890 drivers were using
phones at the time of the crash but removed themselves from the study by
falsely saying that they did not have cell phones.®® A similar effect may have
resulted if some or all of the 322 admitted cell phone owners who declined to
participate were talking on cell phones at the time of their accidents.® On the
other hand, the researchers may have overestimated risk for the general popula-
tion if the drivers who opted out of the study were not talking on cell phones at
the time of their crashes. The researchers may also have overestimated risk by
studying a group of drivers who had been in accidents.®” In addition, it is possi-
ble that the associated risk may be different for crashes involving serious injury
or death.®®

Just how dangerous is it to use a cell phone behind the wheel, then? Some
researchers say that it is generally not as dangerous as driving drunk. In their
New England Journal of Medicine study, Redelmeier and Tibshirani noted that
the four-fold increase in risk associated with using cell phones while driving is
similar to the risk associated with driving with a blood alcohol level at the legal
limit.¥ However, in a later article, the authors clarify their earlier research by
stating that “[tlhe cumulative risks associated with alcohol intoxication are
much greater than those associated with using a cellular telephone.”® Redel-
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meier and Tibshirani explain that driving with a blood alcohol level at the legal
limit is indeed associated with a risk similar to that found in their cell phone
study; however, a blood alcohol level significantly higher than the legal limit is
associated with a much higher risk.”’ Redelmeier and Tibshirani also note that
“alcohol stays in the bloodstream for several hours, whereas a typical cell phone
call lasts only one or two minutes”*>—another factor which indicates that driv-
ing drunk is associated with a higher level of risk. Even increased numbers of
drivers using cell phones would not significantly increase the overall risk of a
crash, the authors argue, because the duration of each call is so short.”® Indeed,
the brevity of cell phone calls helps explain why there has not been a large in-
crease in the number of collisions since cell phones have become popular, Re-
delmeier and Tibshirani write.*

Nevertheless, Frances Bents argues that Redelmeier and Tibshirani may be
too quick to suggest that talking on a cell phone is less dangerous than driving
drunk.” She notes that the length of cell phone calls is increasing as rates for
airtime decrease, so drivers may be impaired for longer durations.”® Further-
more, researchers have extrapolated the risk factor for driving while intoxicated
by analyzing drivers who are drunk over the entire course of their drives.”” On
the other hand, the risk factor for cell phone use is based on the short period of
time when the phone is in use.® Thus, Bents suggests that if the risk factor for
cell phone use were determined by studying drivers who were on the phone
- non-stop for a half hour, the risk factor would, and in the real world does, ex-
ceed that of driving while intoxicated at the legal limit.”

And what about the fact that the number of crashes in the United States has
not increased despite the dramatic increase in cell phone usage? Some research-
ers speculate that, at least as far as fatalities are concerned, the total number of
fatalities may not reflect any single trend, or lack thereof, because so many vari-
ables are involved.'® For example, cell phone-related fatalities may, in fact, be
increasing without producing any noticeable change in the overall driving fatal-
ity statistics. It could be that these extra deaths are being statistically offset by a
decline in other fatalities due to decreased drinking and driving and increased
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