NOTES

AN END TO QUIET NEIGHBORHOODS OR
IMPROVED PUBLIC SAFETY: THE COLLISION
COURSE BETWEEN LOCAL TRAIN WHISTLE BANS
AND THE SWIFT RAIL DEVELOPMENT ACT

INTRODUCTION

In November 1994, President Clinton signed the Swift Rail Development Act of
1994' (Swift Rail Act) which authorized activities for the implementation of high-
speed rail transportation. The Swift Rail Act permits the Secretary of Transportation
(Secretary) to provide funding to states or public agencies that are eligible for high-
speed rail activities. The Secretary may also provide financial assistance to develop
technology related to high-speed rail service, and the Swift Rail Act directs the Secre-
tary to establish a pilot program for an emergency notification system available to the
public in order to notify rail carriers of potential safety problems at highway-rail grade
crossings.’

The subject of this Note concerns § 20153 of the Swift Rail Act, entitled, “Audi-
ble warnings at highway-rail grade crossings.” This provision of the Swift Rail Act

1. Pub. L. No. 103-440, 108 Stat. 4615 (codified as amended in scattered sections of 49
US.C.A. (West Supp. 1995)). This Act is cited in some materials as the “High-Speed Rail Develop-
ment Act.” However, the author has chosen to use the designation “Swift Rail Development Act” in
this Note.

2. A “highway-rail grade crossing” is defined in 49 U.S.C.A. § 20153(a)(1) (West Supp. 1995)
as “includ[ing] any street or highway crossing over a line of railroad at grade.”

3. 49 US.C.A. § 20153 reads:

(a) Definitions.—As used in this section—

(1) the term “highway-rail grade crossing” includes any street or highway crossing
over a line of railroad at grade;

(2) the term “locomotive horn” refers to a train-borne audible wamning device meeting
standards specified by the Secretary of Transportation; and

(3) the term “supplementary safety measure” refers to a safety system or procedure,
provided by the appropriate traffic control authority or law enforcement authority
responsible for safety at the highway-rail grade crossing, that is determined by .the
Secretary to be an effective substitute for the locomotive horn in the prevention of
highway-rail casualties. A traffic control arrangement that prevents careless movement
over the crossing (e.g., as where adequate median barriers prevent movement around
crossing gates extending over the full width of the lanes in the particular direction of
travel), and that conforms to standards prescribed by the Secretary under this subsec-
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directs the Secretary to prescribe regulations that require the sounding of locomotive
homns (train whistles) at highway-rail grade crossings by November 1996. This section
also includes a provision that permits the Secretary to provide exemptions from the

tion, shall be deemed to constitute a supplementary safety measure. The following do
not, individually or in combination, constitute supplementary safety measures within
the meaning of this subsection: standard traffic control devices or arrangements such
as reflectorized crossbucks, stop signs, flashing lights, flashing lights with gates that
do not completely block travel over the line of railroad, or traffic signals.
(b) Requirement.—The Secretary of Transportation shall prescnbe regulations requmng
that a locomotive homn shall be sounded while each train is approachmg and entering
upon each public hlghway-rall grade crossing.
(c) Exception.—(1) In issuing such regulations, the Secretary may except from the re-
quirement to sound the locomotive horn any categories or rail operation or categories of
highway-rail grade crossings (by train speed or other factors specified by regulation)—

(A) that the Secretary determines not to present a significant risk with respect to loss

of life or serious personal injury;

(B) for which use of the locomotive horn as a warning measure is impractical; or

(C) for which, in the judgment of the Secretary, supplementary safety measures fully

compensate for the absence of the waming provided by the locomotive horn.

(2) In order to provide for safety and the quiet of communities affected by train opera-
tions, the Secretary may specify in such regulations that any supplementary safety mea-
sures must be applled to all high-way rail grade crossings within a specified dlstance
along the railroad in order to be excepted from the requirement of this section.

(d) Application for waiver or exemption—Notwithstanding any other provision of this
subchapter, the Secretary my not entertain an application for waiver or exemption of the
regulations issued under this section unless such application shall have been submitted
jointly by the railroad carrier owning, or controlling operations over, the crossing and by
the appropriate traffic control authority or law enforcement authority. The Secretary shall
not grant any such application unless, in the judgment of the Secretary, the application
demonstrates that the safety of highway users will not be diminished.

(e) Development of supplementary safety measures.—(1) In order to promote the quiet of
communities affected by rail operations and the development of innovative safety mea-
sures at highway-rail grade crossings, the Secretary may, in connection with demonstra-
tion of proposed new supplementary safety measures, order railroad carriers operating
over one or more crossings to cease temporarily the sounding of locomotive homns at
such crossings. Any such measures shall have been subject to testing and evaluation and
deemed necessary by the Secretary prior to actual use in lieu of the locomotive horn.
(2) The Secretary may include in regulations issued under this subsection special proce-
dure for approval of new supplementary safety measures meeting the requirements of
subsection (c)(1) of this section following successful demonstration of those measures.
(f) Specific rules.—The Secretary may, by regulation, provide that the following crossings
over railroad lines shall be subject, in whole or in part, to the regulations required under
this section:

(1) Private highway-rail grade crossings.

(2) Pedestrian crossings.

(3) Crossings utilized primarily by nonmotorized vehicles and other special vehicles.
Regulations issued under this subsection shall not apply to any location where persons
are not authorized to cross the railroad.

(g) Issuance.— The Secretary shall issue regulations required by this section pertaining to
categories of highway-rail grade crossings that in the judgment of the Secretary pose the
greatest safety hazard to rail and highway users not later than 24 months following the
date of enactment of this section. The Secretary shall issue regulations pertaining to any
other categories of crossings not later than 48 months following the date of enactment of
this section.

(h) Impact of regulatlons —The Secretary shall include in regulations prescribed under
this section a concise statement of the impact of such regulations with respect to the
operation of section 20106 of this title (national uniformity of regulation).
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same. The requirement for train whistles has put municipalities on a collision course
with the railroads and the Federal Railroad Administration (FRA).

In an effort to maintain peace and quiet, numerous communities across the coun-
try have banned train whistle-blowing, in many cases, for several decades. These bans
generally prohibit whistle-blowing at rail-grade crossings in certain districts or neigh-
borhoods and are often limited to a ban during nighttime hours. Currently, there are
227 cities in 27 states with whistle bans in effect.’ Illinois has by far the largest num-
ber of whistle bans, and only two are located outside of the Chicago area.® Once the
Secretary issues regulations as directed by the Swift Rail Act, the existing local ordi-
nances will be preempted, and absent any exemption from the Secretary, railroads will
be required to sound whistles at all highway-rail grade crossings.

The railroads’ primary concerns are safety and uniform application of railroad
operations. In light of past problems and in anticipation of future high-speed rail ser-
vice, the railroads’ concerns are well founded. Accidents involving trains and motor
vehicles are eleven times more likely to result in a fatality than those accidents be-
tween two motor vehicles.” The FRA estimates that highway-rail grade crossing acci-
dents claim 600 lives each year and result in injury to 2,400 persons.? Two studies
conducted by the FRA indicate that train whistle bans contribute significantly to the
number of accidents each year.’

This Note explores the effects of whistle bans and federal preemption of -local
bans by the Swift Rail Act. Part I examines the legislative history of the Swift Rail
Act and federal preemption of local statutes and ordinances. Part II discusses the rail-
roads’ position and examines two reports issued by the Department of Transportation
(DOT) that study the effect of train whistle bans. Part III addresses local concerns
related to federal preemption of whistle bans. Finally, Part IV concludes with some
suggestions relevant to the Secretary’s soon-to-be prescribed regulations.

I. THE SWIFT RAIL DEVELOPMENT ACT OF 1994

A. Legislative History

The Swift Rail Act, named after one of its sponsors, was a combination of two
rail bills. It incorporated a watered-down version of the High Speed Rail Development
Act of 1993 (H.R. 1919), a bill which stalled because of funding, and the Federal

4. For example, South Bend, Indiana, has had a whistle ban ordinance (SOUTH BEND, IND.,
MUNICIPAL CODE §§ 15-3 and 15-3.1) in effect since 1979 enacted under authority of L.C. § 8-6-4-1.

5. FED. R.R. ADMIN., U.S. DEP'T. OF TRANSP., NATIONWIDE STUDY OF TRAIN WHISTLE BANS
IV (1995) [hereinafter NATIONAL STUDY].

6. Tamara Kerrill, Whistle Law Steams Suburbs, CHI. SUN-TIMES, Sept. 25, 1995, at 6. Those
cities in the Chicago area with whistle bans include: Chicago, Bensenville, Berwyn, Brookfield, Chica-
go Heights, Deerfield, Des Plaines, Downers Grove, Elmwood Park, Franklin Park, Glenview, Golf,
Grayslake, Highland Park, Hinsdale, Lagrange, Lake Forest, Melrose Park, Morton Grove, Naperville,
Niles, Northbrook, Prairie View, River Forest, River Grove, Riverside, Roselle, Rosemont, Round Lake,
Western Springs, Westmont, Wheeling and Wood Dale. Id.

7. NATIONAL STUDY, supra note 5, at 2.

8. Id

9. Both studies will be discussed more thoroughly in Part II of this Note.

10. HR. 1919, 103d Cong., 1st Sess. (1993).
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Railroad Safety Authorization Act of 1994 (H.R. 4545)." Both the 1993 rail develop-
ment bill and the Swift Rail Act were sponsored by Representative Al Swift of Wash-
ington and Representative John Dingell of Michigan.”” The 1993 rail development
legislation amended the Railroad Revitalization and Regulatory Reform Act of 1976"
and was intended to further development of high-speed rail transportation.'

The 1993 bill stalled after full committee markup when it became apparent that
Congress would not provide the necessary funding and, among other problems, several
states expressed opposition to certain provisions related to labor benefits.”” Therefore,
the rail development provision of the Swift Rail Act was a scaled back version of H.R.
1919's “very ambitious legislation which would have provided substantial funding for
high-speed rail corridor implementation and technology development.”'® However,
according to Committee Chairman Dingell, “Given available resources, this is the best
we can do at this time.”"’

The Federal Railroad Safety Authorization Act of 1994 was introduced by Swift
on June 8, 1994."® The purpose of H.R. 4545 was to amend the Federal Railroad
Safety Act of 1970 (FRSA) and authorize safety-related activities of the Federal
Railroad Administration through September of 1998.° Included in H.R. 4545 were
provisions related to track safety, bridge displacement detection systems and reporting
requirements.' This bill passed the House unanimously in August 1994.%

After H.R. 1919 stalled, Swift, Chair of the House Transportation Subcommittee;
Dingell, Chair of the House Energy and Commerce Committee; and Representative
Lynn Schenk (California), with input from the Department of Transportation and the
FRA, produced H.R. 4867.7 This bill provided federal financing assistance to the
states for high-speed rail corridor planning and technology improvements.* Although,
admittedly, “a very different bill” from the 1993 rail development legislation, H.R.
4867 nonetheless made an attempt toward the “ultimate goal [of] construction of a
safe, fast, efficient, and environmentally sound high-speed rail transportation sys-
tem.”” On August 16, 1994, the House passed H.R. 4867 with a vote of 281-103.%

11. H.R. 4545, 103d Cong., 2d Sess. (1994). See also 140 CONG. REC. H11,167 (daily ed. Oct.
6, 1994).

12. HR. Rer. No. 882, 103d Cong., 2d Sess. (1994). The 1993 Act was also introduced by
twelve other Members of Congress. The 1994 Act was co-sponsored by Representatives Al Swift of
Washington, John Dingell of Michigan and Lynn Schenk of California [hereinafter Swift, Dingell and
Schenk].

13. Pub. L. No. 94-210, 90 Stat. 31 (1976) (codified as amended at 45 U.S.C. §§ 801-855).

14. HR. REP. No. 882.

15. 140 CoNG. REC. E1645 (daily ed. Aug. 4, 1994) (remarks of Rep. Schenk).

16. 140 CoNG. REC. H8429 (daily ed. Aug 16, 1994) (remarks of Rep. Swift). The Congressional
Budget Office estimated that the 1993 version would have required more than $1 billion for research,
development and assistance to the States. By contrast, the 1994 version required $184 million for
corridor planning and technology development. See also H.R. REP. NO. 692, 103d Cong., 2d Sess.
(1995).

17. 140 CONG. REC. H8429 (daily ed. Aug. 16, 1994),

18. H.R. REP. NoO. 882.

19. 45 US.C. § 434, repealed by Pub. L. No. 103-272, § 87(b), 108 Stat. 1379 (1994).

20. H.R. REP. NO. 882.

21. Id '

22. Id.

23. High Speed Rail Development Act of 1994, H.R. 4867, 103d Cong., 2d Sess. (1994).

24. HR. REP. No. 882.

25. 140 CONG. REc. H8429 (daily ed. Aug. 16, 1994) (remarks of Rep. Schenk).

26. H.R. REP. No. 882.
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In the Senate, Senator J. James Exon of Nebraska offered a substitute amend-
ment (S. 839) to Title I of H.R. 4867.” This amendment offered a “compromise that
lengthen[ed] the horizon for high-speed rail deployment.””® When H.R. 4867 returned
to the House, the House concurred with the Senate’s amended version and incorporat-
ed into Title II the entire text of H.R. 4545, the rail safety legislation that had passed
the House unanimously in August 1994.” The amended House version of the 1994
rail development act added Title III which contained provisions for improved safety at
highway-rail grade crossings, including the section on train whistles.®

In his remarks before the House, Committee Chair Dingell noted:

Title III falls under the joint jurisdiction of the Committee on Energy and Com-
merce and the Committee on Public Works and Transportation. One important
provision of this title directs the Secretary of Transportation to prescribe regulations
requiring the use of locomotive train horns for safety at highway-rail grade cross-
ings. Over 600 persons die at highway-rail crossings each year, despite the expen-
ditures of Federal and State funds to improve warning systems. Locomotive horns
have been proven effective as an element of a warning system. This provision
allows for exemptions from homn use where it is not needed.”

On October 7, 1994, the House returned the amended version to the Senate.’
The legislation ultimately combined the amended version of the 1994 high speed rail
bill and the 1994 rail safety legislation.” The Swift Rail Act was named after Repre-
sentative Al Swift, in tribute to his years of service in one of his last legislative acts
before retirement.* In his supporting comments, Senator Exon noted that the Swift
Rail Act was “one of the most important pieces of safety legislation in the rail sector
and the first comprehensive effort to reduce the number of deaths, accidents and inju-
ries at grade crossings . ..."” The Senate passed the final version on October 8,
1994. On November 2, 1994, President Clinton signed H.R. 4867 into law as the
Swift Rail Development Act of 1994.”

27. 140 CoNG. REC. 812,102 (daily ed. Aug. 18, 1994) (Exon Amendment No. 2570).

28. 140 CoNG. REC. S12,128 (daily ed. Aug. 18, 1994) (remarks of Sen. Exon).

29. 140 CoNG. REC. H11,165 (daily ed. Oct. 6, 1994) In the Senate, the rail safety legislation
was S. 2132, entitled the Federal Rail Safety Authorization Act of 1994. Provisions from S. 2132
relating to rail-grade crossing safety were included in Title I of H.R. 4867. H.R. REP. NO. 882.

30. H.R. REP. No. 882.

31. 140 ConG. REC. H11,165 (daily ed. Aug. 18, 1994) (remarks of Rep. Dingell).

32. H.R. REP. NO. 882.

33, Id

34. 140 CoNG. REC. S15,055 (daily ed. Oct. 8, 1994).

35. Id. (remarks of Sen. Exon).

36. H.R. Repr. No. 692, 103d Cong., 2d Sess. (1994).

37. Pub. L. No. 103-440, 108 Stat. 4615 (codified as amended in scattered sections of 49
US.C.A. (West Supp. 1995)).
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B. Federal Preemption of Local Whistle Bans by 49 U.S.C. § 20153

Preemption of state and local law is provided in § 20106 of the Swift Rail Act
which states:

§ 20106. National uniformity of regulation

Laws, regulations, and orders related to railroad safety shall be nationally uni-
form to the extent practicable. A State may adopt or continue in force a law,
regulation, or order related to railroad safety until the Secretary of Transporta-
tion prescribes a regulation or issues an order covering the subject matter of the
State requirement. A State may adopt or continue in force an additional or more
stringent law, regulation, or order related to railroad safety when the law, regu-
lation, or order—

(1) is necessary to eliminate or reduce an essentially local safety hazard,

(2) is not incompatible with a law, regulation, or order of the United States

Government; and

(3) does not unreasonably burden interstate commerce.*

Under § 20153, the Secretary is directed to issue regulations within twenty-four
months following enactment for highway-rail grade crossings that are deemed to be the
most dangerous and within forty-eight months for all other categories of crossings.”
Therefore, the initial legal deadline for the Secretary is November 2, 1996, with final
regulations to be issued by November 2, 1998. At the date of publication, the FRA
was preparing a Notice of Proposed Rulemaking (NPRM) seeking public comment
regarding train whistles at rail-grade crossings.®

Section 20153 of the Swift Rail Act permits the Secretary to make exceptions to
the train whistle requirement if the Secretary determines that a particular crossing does
not present a “significant risk™; or if a train whistle would be impractical; or there are
supplemental measures in place that compensate for the lack of a train whistle.” In
order to be exempted from the train whistle requirement, the railroad that owns or con-
trols the crossing and the applicable traffic control or law enforcement authority must
submit a joint application to the Secretary.” The Secretary may grant the exception if
“the application demonstrates that the safety of highway users will not be dimin-
ished.”” In recognition of the need for quiet communities and to promote new tech-
nology, § 20153(e) allows the Secretary to order a temporary whistle ban at certain
crossings in order to allow testing of new supplemental safety measures that could
compensate for the absence of train whistles.*

Although regulation by the Secretary is still pending, the railroads challenged
local whistle bans under the preemption doctrine shortly after the Swift Rail Act be-
came effective.

38. 49 US.C.A. § 20106 (West Supp. 1995).

39. 49 US.C.A. § 20153(g) (West Supp. 1995).

40. Unified Agenda, 60 Fed. Reg. 60,425, 60,426 (1995). This Note went to press in April 1996.
41. 49 US.C.A. § 20153(c)(A)-(C) (West Supp. 1995). See also supra note 3.

42. 49 US.C.A. § 20153(d) (West Supp. 1995).

43, Id. See also supra note 3.

44, 49 US.C.A. § 20153(e) (West Supp. 1995).
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C. Test Case: Civil City of South Bend, Indiana v. Consolidated Rail Corp.*

The cities of South Bend and Mishawaka, Indiana, have had train whistle bans in
effect for several decades prior to enactment of the Swift Rail Act.* These ordinanc-
es generally prohibit train whistles from certain areas of the cities and affect twelve
rail crossings in South Bend and twenty-six crossings in Mishawaka.” The cities im-
pose fines up to $2,500 for violations of these ordinances.®

A short two months after the Swift Rail Act became law, Consolidated Rail
Corporation (Conrail) followed by Grand Trunk Western Railroad, Corporation (Grand
Trunk) and National Railroad Passenger Corporation (Amtrak) made corporate deci-
sions to resume whistle blowing in the ban areas.” The cities filed an action in the
federal district court seeking a permanent injunction to prevent the railroads from
sounding train whistles and a declaratory judgment that federal law had not preempted
the cities” whistle ban ordinances.”

The railroads claimed that the local ordinances were preempted by a variety of
federal laws and/or were invalid under the Commerce Clause.’' First, the railroads ar-
gued that, because § 20153 of the Swift Rail Act directed the Secretary to act, the
local ordinances were preempted.”” They also contended that the ordinances were pre-
empted by numerous other federal laws including: the Federal Railroad Safety Act of
1970;% regulations issued by the Secretary in the Code of Federal Regulations;** the -
Locomotive Boiler Inspection Act® (LBIA); the Federal Noise Control Act®®

45. Civil City of South Bend, Indiana v. Consolidated Rail Corp., 880 F. Supp. 595 (N.D. Ind.
1995). The author served as Intern to Assistant City Attomey Jeffrey M. Jankowski and to Richard A.
Nussbaum, I, Corporate Counsel for the City of South Bend, Department of Law in preparation for
this case. Some of the background material for this section is from informal discussions with these
attorneys.

46. The whistle bans had been in effect since 1979 except for a brief period in 1991 and 1992.
In 1991, the railroads began blowing their whistles for a short period of time and the cities sought a
permanent injunction against same. The federal district court refused the cities’ request for an in-
junction. While the cities were waiting to appeal the district court order, the Indiana legislature re-
pealed local authority over train whistles. In 1993, the Indiana statute was amended and once again
the state granted local regulation of train whistles to the cities. South Bend, 880 F. Supp. at 599.

47. SOUTH BEND, IND., MUNICIPAL CODE §§ 15-3 and 15-3.1; MISHAWAKA, IND., ORDINANCE No.
74-82. The cities’ statutory authority for local regulation of train whistles derived from Indiana Code
§ 8-6-4-1. Data on affected crossings compiled by Dean Tinkel, Claims Adjuster for the City of South
Bend.

48, SOUTH BEND, IND., MUNICIPAL CODE §§ 15-3 and 15-3.1; MISHAWAKA, IND., ORDINANCE No.
74-82.

49. Marti Goodlad Heline, Cities File Amended Anti-Train Whistle Lawsuit, SOUTH BEND TRIB.,
Feb. 3, 1995, at B2.

50. Civil City of South Bend, Indiana v. Consolidated Rail Corp., 880 F. Supp. 595 (N.D. Ind.

51. Id. at 602.

52. Id. at 600.

53. 45 US.C. § 434, repealed by Pub. L. No. 103-272, § 87(b), 108 Stat. 1379 (1994).

54. 49 C.F.R. §§ 217.7, 217.11 (1994). These regulations require the railroads to keep their oper-
ating rules on file with the Federal Railroad Administration and to periodically provide instruction to
railroad employees on how these rules should be followed. Furthermore, 49 C.FR. § 229.129 (1994)
requires locomotives to have an audible waming device on the forward locomotive and sets minimum
sound levels. .

55. 45 U.S.C. § 23. The LBIA creates uniform inspection and regulation of locomotive equipment,
including the design, construction and material for locomotive equipment.

56. 42 US.CA. §§ 4901-4918 (West Supp. 1995). The FNCA directs the Environmental Protec-
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(FNCA); and the Commerce Clause.”” The cities argued that there was no existing
federal law to preempt the local ordinances.” Judge Robert Miller of the United
States District Court for the Northern District of Indiana granted the cities’ request for
declaratory judgment but denied the cities’ request for a permanent injunction.”

The court reasoned that, until the Secretary issued regulations concerning the
sounding of train whistles at highway-rail grade crossings, § 20153 of the Swift Rail
Act did not preempt local ordinances.® The court also found that the other federal
provisions relied upon by the railroads did not preempt local ordinances because the
operating regulations cited from the Code of Federal Regulations did not have the
force of law and the FRA neither approved nor adopted such operating rules.” Fur-
ther, the court held that because the ordinances “neither limit[ed] nor expand[ed] the
type of equipment with which locomotives are required to be equipped,”” the LBIA
and FNCA did not preempt the local whistle bans.” Finally, the court found that the
cities’ ordinances were not invalid under the Commerce Clause because the ordinanc-
es were “even-handed . . . and favor[ed] neither state nor local interests.”™

In conclusion, the court stated, “Although regulations ultimately promulgated
under the High-Speed Rail Act eventually may preempt the cities’ ordinances, nothing
in the present federal law preempts these ordinances.”” While the Swift Rail Act per-
mits local authorities to enact more stringent regulations to require whistles, local
officials justifiably fear that once the Secretary issues regulations for highway-rail
grade crossings, local whistle bans will be preempted and their peaceful, quiet commu-
nities will be shattered by train whistles night and day.

II. THE RAILROADS’ POSITION: TRAIN WHISTLES SAVE LIVES

Historically, train whistles were a means of communication before trains were
equipped with two-way radios. Using a system of long and short blasts, this.*“homn
talk” warned train crews when to go, back up or hit the brakes.* Today, train whis-

tion Agency to establish standards for railroad noise emissions.
57. US. CONST. art. I, § 8, cl. 3.
58. South Bend, 880 F. Supp. at 598,
59. Id. at 597.
60. Id. at 603.
61. Id. at 601.
62. Id. (citing Southern Pac. Transp. Co. v. Pub. Util. Comm’'n of Oregon, 9 F.3d 807 (9th Cir.

63. The court relied on the reasoning of Southern Pacific cited by the cities, a case nearly on-
point with South Bend. In Southern Pacific, the railroad sought to enjoin enforcement of an Oregon
statute and Public Utility Commission rules which banned train whistles under certain conditions.
Southern Pacific, 9 F.3d at 809. The Oregon court had deferred submission of the case pending the
United States Supreme Court decision in CSX Transp. Inc. v. Easterwood, 113 S. Ct. 1732 (1993),
which held that regulations adopted by the Secretary of Transportation under the FRSA did not pre-
empt requirements imposed by state common law negligence. CSX Transp., S. Ct. at 1739-40.

64. South Bend, 880 F. Supp. at 602. This is the test established in Pike v. Bruce Church, Inc.,
397 U.S. 137 (1970). Judge Miller found that the ordinances served the public interest of preserving
the “peace and repose” of its citizens and that there was minimal effect on interstate commerce. South
Bend, 880 F. Supp. at 603.

65. South Bend, 880 F. Supp. at 603.

66. Bill Briggs, Train Talk Whistles Speak Language of Their Own, DENV. POST, Sept. 27, 1995,
at GO1.
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tles are still a means of communication in railyards and used as warning devices dur-
ing operation.

The railroads argue that train whistles are necessary warning devices that save
lives, often providing the only indication to motorists of an approaching train.”” A
100-car train traveling at 30 miles per hour takes nearly one-half mile (2,640 feet) to
stop and increases to one and one-third miles (7,040 feet) for a train traveling 50 miles
per hour.® This compares to a distance of 150 feet required for the average car trav-
eling at 50 miles per hour.” The average freight locomotive weighs approximately
140-200 tons; adding 100 train cars increases the weight to nearly 10,000 tons while
the average passenger car weighs one to two tons.” Clearly, a passenger car is no
match for a train.

The railroads primary position is that train whistles are necessary and that whis-
tle bans undermine public safety by contributing to the number of accidents at high-
way-rail grade crossings each year. In support of this proposition, the railroads cite two
studies.” ' ’

A. Florida's Train Whistle Ban: 1990 Study™

The Federal Railroad Administration first examined the effect of train whistle
bans after Florida passed a 1984 statute which authorized counties and municipalities
to restrict train whistles along Florida’s East Coast Railway Company’s corridor
(FEC).” The Florida law allowed local governments to ban train whistles between 10
p.m. and 6 a.m. at highway-rail crossings that were equipped with alternative warn-
ings.” Eight counties and twelve cities banned whistles under the enabling legisla-
tion.” According to the FRA, in the five year period following, nighttime train acci-
dents tripled along FEC highway-rail crossings with whistle bans.”

During the 1990 House Appropriations Hearings, Representative William
Lehman of Florida’s 17th District questioned whether there was any data to support a
correlation between crossing accidents and whistle bans.” The Florida Study was ini-
tiated as a response.” The FRA chose to study the FEC corridor because it was the
most recent widespread whistle ban.” Of 600 highway-rail grade crossings along

67. NATIONAL STUDY, supra note S, at 4, 7.

68. Id. at 2.

69. Id.

70. Id. at 2-3.

71. Id. at viii.

72. FED. RR. ADMIN., U.S. DEP'T. OF TRANSP., FLORIDA’S TRAIN WHISTLE BAN (1990)
[hereinafter FLORIDA STUDY].

73. Project Whistle Stop, Inc. lobbied the Florida State Legislature for the bans after an attempted
national ban failed. See NATIONAL STUDY, supra note 5, at 4.

74. FLA. STAT. ch. 351.03(4)(a) (1984). Alternative warnings included flashing lights, bells, cross-
ing gates and signs on the highway to wamn motorists that whistles would not be sounded at night.

75. FLORIDA STUDY, supra note 72, at 2.

76. Id. at 1.

77. Id. at 3.

78. M.

79. Id.
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FEC’s corridor, only eighty-nine were not subject to a ban by the end of 1989.% The
FRA published the results of the Florida Study in April, 1990.

The Florida Study compared accident rates at the affected crossings before and
after the whistle bans.?' Using a control group of crossings not impacted by the ordi-
nances, the Florida Study attempted to identify any factors that would explain the
dramatic increase in accidents during the period following the whistle ban.** The re-
sults of the Florida Study were alarming. Comparing the number of accidents that
occurred during a five year period before and a five year period after the whistle ban
went into effect, there were 115 accidents reported during the bans compared to 39
accidents along the same corridor when no ban was in effect.® Using data from the
control group, which had a 25 percent increase in accidents during the same time
period, FRA projected that a 25 percent increase in accidents in the ban area would
have resulted in a total of 49 accidents.** Since there were actually 115 accidents, this
left 66 accidents unexplained. The FRA concluded that the unexplained accidents could
only be attributed to the whistle bans.”

Based on this data, the FRA determined that contmumg the whistle bans created
an emergency which involved “a hazard of death or injury” to persons.*® On July 31,
1991, the FRA issued Emergency Order No. 15 which required FEC to sound train
whistles at all public highway-rail grade crossings.” Recognizing that “the sound of a
train whistle can be disturbing to people who live by highway-rail crossings,” the FRA
concluded that the accident record “mandate[d] FRA action despite the inconvenience
to people living near the railroad right-of-way.”® Following the Emergency Order,
nighttime accidents declined 68.6 percent.”

In response to comments, the FRA amended Emergency Order No. 15 on Sep-
tember 15, 1993.%° The FRA relieved local jurisdictions from the whistle requirement
if the jurisdiction adopted one or more remedial measures at certain highway-rail
crossings in an established “quiet zone.”' These measures included: permanent clo-
sure of the crossing; nighttime closing of the crossing; installation of four-quadrant
gates which fully block the crossing; installation of median barriers to prevent drivers
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from driving around lowered gates; and one-way pairing of adjacent streets with cross-
ing gates modified to block approaching traffic.”

¢

B. Nationwide Study of Train Whistle Bans: 1995 Study

In consideration of future legislation concerning highway-rail grade crossings, the
FRA conducted a nationwide study of whistle bans, issued in April 1995.°* The Na-
tional Study had two principal objectives: to determine how many crossings were
subject to whistle bans beyond those on the FEC and whether the national crossings
showed the same degree of safety risk demonstrated in the Florida Study.”

The National Study was conducted in cooperation with the Association of Amer-
ican Railroads (AAR), an industry trade association.”” The AAR requested member
railroads to submit data on all state or local whistle bans.® The survey identified
2,122 crossings subject to whistle bans (excluding the 537 crossings previously exam-
ined in the Florida Study) representing 61 percent of the national total.”” Of the 25 re-
sponding railroads, 17 reported operating over crossings subject to whistle bans and 94
percent of the bans were effective 24 hours per day.”® The time frame of the National
Study was 6.5 years, in contrast to the 5 year Florida Study. However, the National
Study used the same five year accident prediction model as the Florida Study. FRA
employed two analytical procedures: a direct comparison of empirical data and a com-
parison using the prediction model in the Florida Study.”

The National Study reflected the findings in the Florida Study and showed that
accident rates were lower when whistle bans were canceled.'® The National Study
also examined the circumstances of accidents to determine whether horn-sounding had
an impact on accident rates.'” Most significant was the fact that 28 percent of the
accidents were due to motorists driving around lowered gates and 22 percent involved
motorists striking the side of the train.'” In contrast, these accidents accounted for 15
percent and 21 percent during non-ban periods.'” Comparing empirical data for
crossings subject to bans, the study found that there was an 84 percent greater frequen-
cy of accidents than at crossings without whistle bans.'™ Overall, accident rates de-
clined 38 percent when the whistle bans were repealed or canceled as compared to the
68.6 percent decline in the Florida Study.'” In summary, the FRA concluded that the
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similarity between the Florida Study and National Study “indicate that whistle bans,
whether they are effective 24 hours or nighttime-only, increase the risk of accidents at
crossings.”'%

C. Railroad Safety in 1995: Operation Lifesaver and DOT’s Safety Campaign

During the first half of 1995, the railroad industry’s overall accident rate per
million train-miles declined 11.5 percent with a 15 percent drop in the rail-grade cross-
ing accident rate and a 13 percent decline in total rail-grade crossing accidents.'”
Nevertheless, the number of fatalities at highway-rail grade crossings increased 7 per-
cent.'”® Edwin L. Harper, President and Chief Executive Officer of AAR, attributed
the improved safety record to better equipment, facilities and communications.'®
However, Harper cautioned that the increased number of fatalities at crossings “under-
scores the need for programs like Operation Lifesaver, with its emphasis on the three
E’s — educating drivers, enforcing highway-rail grade crossing safety laws and prop-
erly engineering the crossings.”"'® In March 1995, Operation Lifesaver was joined by
the Brotherhood of Locomotive Engineers in a concerted effort to educate the public
on the fatal consequences of car-train and pedestrian-train accidents.'"' ‘

The DOT also launched a multimedia campaign in early 1995 entitled “Always
Expect a Train” in order to educate the public on the dangers of highway-rail crossings
and trespassing on tracks and railroad equipment.'” According to Transportation Sec-
retary Frederico Pefia, over half of all crossing accidents occur because people ignore
warning signs, bells, lights or gates and drive into the path of an on-coming train.'"
The hope is that the media campaign will increase public awareness and thereby
change public behavior. Involved in this effort are the FRA, the Federal Highway
Administration, the Federal Transit Administration, the National Highway Traffic Safe-
ty Administration, AAR and Operation Lifesaver.""* The advertisements and public
service announcements on radio and television show the perspective of locomotive
engineers who suffer the emotional impact when they are unable to stop in time to
prevent hitting a motorist or pedestrian.'"

Hopefully, efforts such as Operation Lifesaver and the DOT safety campaign will
result in a continued decline in rail accidents. However, in the opinion of AAR Presi-
dent Harper, “There is very little railroads can do to prevent these accidents . . . since
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they are almost always the fault of inattentive motorists, or trespassers who shouldn’t
be on rail property in the first place.”"'®

III. LOCAL CONCERNS: TRAIN WHISTLES ARE A REGIONAL PROBLEM
THAT DISRUPT PEACEFUL, QUIET COMMUNITIES

Although most local officials do not entirely discount the railroads’ safety argu-
ment, the primary concern of many villages and municipalities is the daily disruption
from train whistle noise. National regulation requiring whistles to be sounded at all
rail-grade crossings, night and day, would preclude area officials from exercising any
control over railroad noise in their communities. While the far-off sound of a train
whistle may conjure up romantic images for some, for others train whistles lower
property values and are a constant source of stress that disrupt daily life.

The simple fact is, trains are noisy. Measured in decibels, a “quiet” train operates
at 70 decibels'” and a train whistle sounds at 105 decibels,'”® the same as an air-
plane at takeoff.'” This is compared to normal conversation at 30 decibels or a noisy
office at 60 decibels.'™ Scientists and psychologists have found that chronic exposure
to this type of noise is unhealthy and “may cause high levels of chronic arousal—the
physiological responses to anxiety that trigger suppression of the body’s natural de-
fenses to disease and leave one more susceptible to physical ailments of all kinds.”'*'
This includes hypertension, hardening of the arteries, allergies and symptoms of
arthritis.'”

Noise pollution has other adverse effects. Studies have shown that children who
are exposed to chronic noise from subway trains, expressway traffic or jet planes
“learn less and take longer to learn” than in quiet settings.'”” As one child-care pro-
vider near train tracks noted, “The noise [from trains] is so extremely loud that it
affects your body . . . . I've seen children fall to their knees and hold their hands over
their ears and cry when the trains go by.”'** Adults are similarly affected with prob-
lems in making decisions and learning and may be more prone to accidents as a result
of noise pollution.'”

Trains have been around for a long time. When railroad service began in the
1830s, the population of the United States was approximately fifteen million.'”® To-
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day, the population has increased to nearly 250 million persons.’”’” As urban areas
expanded, it was inevitable that train tracks and residential areas would eventually
overlap. One suburban Minnesota resident noted, “When I first moved here, we had
about three trains a day. We loved it. But when you start getting 40 to 60 trains a day,
love starts turning to hate really fast.”'*

The increased train traffic is due to several factors. For instance, railroads have
made concentrated efforts in the past few years to compete directly with the trucking
industry and are now moving more freight around the country.'” There are numerous
advantages for businesses and the environment, with trains able to move “three to four
times as much freight as trucks for every gallon of fuel burned.”'” However, the
downside for persons living along the tracks is more freight trains. According to
Burlington Northern spokesperson Gus Melonas (Seattle), another factor that has led to
increased rail use is “a vibrant economy and the North American Free Trade Agree—
ment, which opened the door to more trade with Mexico and Canada.”'

In addition to freight trains, passenger commuter trains in and around urban areas
add considerably to the increasing amount of rail traffic. A requirement by the Secre-
tary for train whistles at all highway-rail grade crossings, combined with the increased
rail traffic, would result in constant whistle sounding for many of those located near
commuter lines. In Los Angeles, for example, a requirement for train whistles within a
quarter mile of intersections would result in a horn sounding “26 times in 22 miles . . .
[and] more than 100 times in nearly 114 miles for Metrolink.”'* In the greater Chi-
cago area, where there are currently the greatest number of whistle bans, this would
mean that “‘whistles would have to sound straight through from Bensenville all the
way through DuPage’”” and from Aurora to Union Station.”* Even a smaller
town like Bellevue, Iowa, would be adversely affected. In this community of 2,239
people, 8 trains pass through 15 intersections each day.'”” According to Bellevue City
Administrator Tom Roth, 8 trains would produce roughly 48 minutes of train whlstlmg
each day.”

Opponents of a national requirement for train whistles argue that many of the
accidents that the railroads cite in their studies might not be prevented by requiring
whistles because people ignore warnings including train whistles."”’ Indeed, the
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FRA'’s National Study (discussed previously) noted that signal failure had a negligible
effect on accidents at highway-rail crossings and that a large percentage of accidents
occurred when motorists drove around gates.'® Even when a whistle is blown, mo-
torists “with the car windows closed and the stereo blasting at 130 decibels” may not
hear it.'” Many believe that the government is trying to over-protect the public.
Some, like Illinois state representative Cal Skinner argue, “The public does not want
government to be a nanny. How much is society willing to bend over backwards in
order to compensate for personal irresponsibility.”'*

While the Swift Rail Act does allow the Secretary to make exceptions to the
whistle requirement, many municipal officials are concerned that the alternatives re-
quired to circumvent the whistle requirement are too costly.' Currently, there are
five alternative safety measures that permit an exception to train whistles. They in-
clude: closing the crossing permanently or at night, one-way crossings alternated by
street, gates plus median barriers and four-quadrant gates.'” However, four-quadrant
gates cost approximately $100,000 to $200,000 to install.'* For a community with
five or more crossings, the cost to local government would exceed $1 million. Al-
though median barriers are less expensive, many streets are t0o narrow to accommo-
date them.'* Because these are the only alternatives currently available, avoiding the
whistle requirement would force municipalities to pay for these alternative measures,
causing many local officials to call the Swift Rail Act an “unfunded federal man-
date.””s

IV. CONCLUSION

It would be an understatement to say that there are no easy solutions to this
problem. Clearly, the railroads’ safety concerns are of national importance.'*® Local
governments’ concerns that train whistles disturb their citizens and disrupt their com-
munities are equally valid. However, a national requirement for train whistles under §
20153 of the Swift Rail Act is not the best possible solution.

The FRA has made a beginning by offering some alternative safety measures to
train whistles. However, the cost of these alternatives prevents them from being a
complete solution. While the Swift Rail Act does provide some funding for developing
new technologies, the present levels are insufficient to provide relief in the near fu-
ture—certainly not before the November 1996 deadline imposed by the Swift Rail Act.
However, given the national need for a balanced budget, increased funding is unlikely.
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The best approach taken by the railroads thus far has been through their efforts
to increase public awareness with DOT’s safety campaign and programs such as Op-
eration Lifesaver. The FRA has also taken commendable steps toward funding new
technologies such as a $6 million grant to the State of Michigan to develop and test a
new train control system.'” The Incremental Train Control System, developed by
Harmon Industries, will use on-board communication devices that will activate high-
way-rail warning devices consistently, miles before a train approaches.'® Improved
reliability may result in increased motorist confidence in warnings at crossings, hope-
fully decreasing the number of drivers who ignore the current warning devices.'”

The Ilinois Department of Transportation recently announced that it will begin
testing a radio transmitting system that will warn school buses, ambulances and other
similar type vehicles of approaching trains."*® With this system, transmitters would be
placed at certain highway-rail crossings that would trigger a warning signal in vehicles
equipped with special receivers.””! The pilot program is expected to cost between
$500,000 and $1 million but may help to prevent accidents such as the Fox River
Grove, Illinois, school bus-train accident in which seven high school students were
killed.'”

The railroads should also standardize the duration of sounding and decrease the
decibel levels of existing train whistles. Decreasing the level and duration of whistles
should not undermine their warning capacity and may provide some relief to nearby
residents. At the same time, trains should slow down, especially commuter trains trav-
eling within urban areas.'*’

Local governments have also taken some positive steps. For example, a new
Illinois law imposes a minimum fine of $500 or 50 hours of community service on
motorists or pedestrians who violate crossing laws.'** However, more state and local
governments need to take a similar approach and, more importantly, these laws need to
be strictly enforced by local officials. Existing technology such as photo enforcement
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systems, which photograph violators and provide law enforcement officials with infor-
mation such as license numbers and the time of violation, should be utilized at prob-
lem crossings whenever possible. Other options include adding rumble strips on the
highway approach to a rail-grade crossing, improved lighting at rail intersections and
the use of warning strobe lights either on the crossing gates themselves or in the high-
way approach such as those currently in use in some school crossing zones.

The proposed use of median barriers, one of the alternative safety measures
suggested by the FRA, should also be modified in order to be a more practicable solu-
tion. The current proposals require concrete median barriers that are 2 to 3 feet high
and 100 feet in length.'””® According to one deputy city attorney, “[a]sphalt barriers
approximately one foot high and forty feet in length would be less costly and burden-
some for the cities, while accomplishing the same thing.”'*

Thus far, both the FRA and local officials have taken a restrictive ap-
proach—Ilocal authorities wish to ban train whistles and the FRA would like to ban the
bans. However, the best solution is a joint effort by both sides that would increase
safety and preserve our communities.
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