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urban college life.’® When the students arrived, they were directed to a
waiting room and asked to complete a survey.’® After several minutes,
the researchers begin to pump smoke into the room through an air condi-
tioning vent.’® Students sitting alone in the room responded fairly quick-
ly to the smoke—with most reporting the smoke within two minutes and
seventy-five percent reporting the problem before the experiment was
terminated.' When seated in the room with two other students, only
thirty-eight percent of the subjects reported the smoke, and, when seated
with other students who were “in on” the experiment and ignored the
smoke, only one out of ten subjects took any action at all during the ex-
perimental period.® The remainder sat passively, fanning the smoke
away from their face in order to complete a questionnaire provided by
the researchers.’® As the researchers observed, inaction in this situation
is unlikely to be the result of a diffusion of responsibility, since the smoke
posed a threat to all of the subjects rather than a third party in an emer-
gency situation.’® Instead, it seemed likely that each subject’s hesitation
to intervene sent mutually reinforcing cues that stigmatized interven-
tion.'®

IV. THE PEOPLE PARADOX AND THE LAND-USE POLICING NEXUS

While there are plausible evolutionary explanations for the “safety
in numbers” intuition,'® the intuition sometimes works at cross-purposes
with the goal of personal safety, at least in urban neighborhoods. To
begin, a common reaction to crowd size —decreased vigilance —likely
leaves us more vulnerable to victimization. If we “let our guard down”
because we feel safe in crowds, we open ourselves up to threats that
might be detected and prevented by greater vigilance. Moreover, the
empirical literature on land-use patterns discussed above suggests that, as
the number of people present in a community increases, so does the
prevalence of other fear fuelers—strangers (including potential victim-
izers), disorder, and crime. These fear fuelers, in turn, serve to suppress
neighborhood collective efficacy, which itself is a primary predictor of
neighborhood crime levels. Herein lies the People Paradox: we feel safer
in groups, perhaps because we are hardwired to believe that there is safe-

180. LATANE & DARLEY, THE UNRESPONSIVE BYSTANDER, supra note 179, at 43-45.

181. Id. at 45-46.

182. Id. at46.

183. Id. at 46-47.

184. Id. at 47-49.

185. Id. at48.

186. Id. at 52.

187. Id. at 51-52.

188. See, e.g., Warr, supra note 162, at 895 (“One of the most readily observable characteristics of
many animal species in the wild is their tendency to avoid separation from conspecifics, one example
being the common tendency to herd.”).
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ty in numbers. Therefore, we avoid deserted urban places —especially at
night—because we associate social isolation with vulnerability to crime.
But, paradoxically, as the number of people in urban spaces increases, so
does the likelihood of victimization (and the prevalence of other factors
that signal a vulnerability to victimization).

The People Paradox thus presents a dilemma to urban policy mak-
ers who wish simultaneously to promote urban vitality and to reduce
crime. The People Paradox suggests, contra Jacobs and the new
urbanists, that mixed-land-use planning is not a magic bullet to cure all
urban woes. Mixing land uses might generate the busyness and vitality
needed to encourage more-intense use of public spaces. But, the sense of
security engendered by the mixing of land uses does not necessarily
comport with reality. Busy streets may feel safer; but quiet streets usual-
ly are safer. This section reflects upon several possible legal-policy reac-
tions to this People Paradox. It ultimately concludes that the People
Paradox is suggestive of a real and persistent tension between different
urban policy goals—a tension that land-use policy, standing alone, is ill
equipped to address.

A. Nudging, Debiasing, and Zoning

One reaction to the evidence linking commercial land uses to in-
creased crime and disorder and decreased collective efficacy would be to
reject calls for a greater mixing of land uses than permitted by traditional
zoning laws. Perhaps the strict enforcement—and even enhancement—
of regulations restricting commercial activity in urban environments is in
order. Ralph Taylor, an environmental psychologist and the author of a
number of studies of the land use and disorder nexus, suggests just that.
Taylor asserts that city officials “may wish to carefully monitor zoning
variance requests, business license requests, and code enforcement in
neighborhoods at risk of increasing crime . . . because of the implications
such decisions may have for informal social control and crime.”*® Addi-
tionally, since organic methods of suppressing disorder and generating
social capital and collective efficacy—such as longer residential tenures
and homeownership—are likely more robust and effective than the pub-
licly sponsored ones that take center stage in many order-maintenance
toolkits,'™ policy makers reasonably might be attracted to land-use poli-
cies that encourage homeownership, including single-land-use zoning,
which homeowners view as a form of property-value insurance.'”

189. Taylor et al., supra note 53, at 132.

190. See generally Livingston, supra note 26, at 578-84 (describing community policing tech-
niques).

191. See LEE ANNE FENNELL, THE UNBOUNDED HOME: PROPERTY VALUES BEYOND PROPERTY
LINES 39-44 (2009) (arguing that land-use controls are “product stabilizers” for homeownership);
WILLIAM A. FISCHEL, THE HOMEVOTER HYPOTHESIS: HOw HOME VALUES INFLUENCE LOCAL
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If the “safety in numbers” intuition presents an impediment to this
strategy, urban policy makers conceivably could undertake efforts to
overcome it. This intuition apparently reflects an example of what be-
havioral economists refer to as “bounded rationality.”'” Bounded ra-
tionality is simply a way of stating that humans, for various reasons,
sometimes employ inaccurate mental and emotional heuristics to make
decisions. For example, the “safety in numbers” assumption is an appar-
ently inaccurate heuristic used to gauge the risk of victimization in urban
spaces: we are afraid to be alone, even though our risk of victimization
increases along with crowd size. In other words, we are irrational. The
“safety in numbers” intuition also might be fairly characterized, in psy-
chological terms, as an instantiation of the “affect heuristic.” The affect
heuristic simplifies judgmental processes by focusing our decisions upon
our subjective evaluations (positive or negative) of the consequences of
possible outcomes rather than the probability that these outcomes will
occur. The risk of a very bad outcome —for example, murder or rape—
leads us to overweight small probabilities.!””® Cass Sunstein has referred
to this phenomenon as “probability neglect,” observing that “probability
neglect is especially large when people focus on the worst possible case
or otherwise are subject to strong emotions. When such emotions are at
work, people do not give sufficient consideration to the likelihood that
the worst case will actually occur.”” And, the logical converse of this
point is that people may underestimate events that are more likely but
have devastating results. There is evidence that probability neglect can
generate excessive demand for regulation of risks that have very low
probabilities but generate a strong affect."® For example, in the criminal
law context, fear of violent crime may generate excessive demand for po-
lice presence in public spaces or for lengthy prison terms for repeat vio-
lent offenders.

Economists and cognitive psychologists have begun to explore ways
that the law might be used to “debias” or “nudge” individuals toward ful-
ly rational behavior by reducing or eliminating systematic errors of

GOVERNMENT TAXATION, SCHOOL FINANCE, AND LAND-USE POLICIES 50-56 (2001) (arguing that
homeowners see zoning as property-value insurance).

192. See, e.g., Avishalom Tor, The Fable of Entry: Bounded Rationality, Market Discipline, and
Legal Policy, 101 MICH. L. REV. 482, 484-85 (2002) (defining and describing bounded rationality). The
concept of bounded rationality was originally developed by Herbert A. Simon. See Herbert A. Simon,
A Behavioral Model of Rational Choice, 69 Q.J. ECON. 99 (1955); Herbert A. Simon, Rational Choice
and the Structure of the Environment, 63 PSYCHOL. REV. 129 (1956).

193. See Melissa L. Finucane et al., The Affect Heuristic in Judgments of Risks and Benefits, 13 J.
BEHAV. DECISION MAKING 1 (2000); Paul Slovic et al., The Affect Heuristic, in HEURISTICS AND
BIASES: THE PSYCHOLOGY OF INTUITIVE JUDGMENT 397 (Thomas Gilovich et al. eds., 2002).

194. Cass R. Sunstein, Probability Neglect: Emotions, Worst Cases, and Law, 112 YALE L.J. 61, 67
(2002).

195. See id. at 87-91; see also AARON WILDAVSKY, BUT Is IT TRUE? A CITIZEN'S GUIDE TO
ENVIRONMENTAL HEALTH AND SAFTEY ISSUES 271-73 (1995) (discussing the phenomenon in a food-
safety context).
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judgment that lead to suboptimal behavior.”® The “debiasing” scholar-
ship suggests various techniques that the law might employ to overcome
systematic cognitive errors and further suggests that some of them are
more effective than others” For example, providing accurate infor-
mation about actual risk does not serve to overcome the affect bias. On
the contrary, it usually makes people more fearful. As Sunstein ob-
serves, “Studies show that when people discuss a low-probability risk,
their concern rises even if the discussion consists mostly of apparently
trustworthy assurances that the likelihood of harm really is infinitesi-
mal.”*® Irrational concerns about risk, it turns out, are particularly diffi-
cult to overcome.'”

B. The People Paradox As an Urban-Development Tool

Even assuming that legal tools could be effectively employed to de-
bunk the assumption that there is safety in numbers, officials might rea-
sonably hesitate before further codifying single-land-use patterns. Rich-
ard Posner has observed that behavioral law and economics should have
“at least one clear normative implication: that efforts should be made . ..
to cure the cognitive quirks . . . that prevent people from acting rationally
with no offsetting gains.””® But in the urban-policy context, there are at
least three related reasons to conclude that the “safety in numbers” as-
sumption does generate offsetting gains. Thus, it is not at all clear that
convincing people to avoid crowds would maximize societal utility.

1. The Costs of Crowd Avoidance

To begin, debiasing people of their “safety in numbers” intuition
necessarily would entail convincing them to be more afraid of other peo-
ple than they already are. There are reasons, unrelated to crime minimi-
zation, that this path might be worse than permitting people to persist in
the belief that there is safety in numbers. As discussed previously, com-
mon crime-avoidance techniques, such as remaining inside behind closed
doors, impose high costs on society. Therefore, to the extent that we feel
safer in crowds (even when we are not), the People Paradox may reduce
the opportunity costs of fear by causing people to engage in beneficial

196. See Amitai Aviram, Bias Arbitrage, 64 WASH. & LEE L. REv. 789, 791 (2007); Christine Jolls
& Cass R. Sunstein, Debiasing Through Law, 35 J. LEGAL STUD. 199, 199-200 (2006).

197. See Tor, supra note 137, 237,298-300 (reviewing experimental literature).

198. Sunstein, supra note 194, at 69 n.38.

199. See Gary W. Cordner, Fear of Crime and the Police: An Evaluation of a Fear-Reduction
Strategy, 14 J. POLICE SCI. & ADMIN. 223, 223 (1986); Brian C. Renauer, Reducing Fear of Crime: Citi-
zen, Police, or Government Responsibility?,10 POLICE Q. 41, 54-57 (2007); Jihong “Solomon” Zhao et
al., The Effect of Police Presence on Public Fear Reduction and Satisfaction: A Review of the Literature,
15 JUST. PROF. 273, 281 (2002).

200. Richard A. Posner, Rational Choice, Behavioral Economics, and the Law, 50 STAN. L. REV.
1551, 1575 (1998).
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activities—including activities that build much-needed social and eco-
nomic capital in our cities. On a related note, the literature testing the
contours of the “bystander effect,” discussed above, suggests that even
occasional and informal social interactions increase the likelihood that
bystanders will intervene to prevent crimes.?® While deep social connec-
tions between neighbors undoubtedly are superior to shallow ones in
promoting vigilance,® experimental psychologists have demonstrated
that even shallow interactions can encourage prosocial behavior. For ex-
ample, when subjects have spoken to each other for as little as one min-
ute, they are far more likely to intervene to help one another than if they
have not interacted at all?® And, of course, it is also possible that
debiasing residents of their “safety in numbers” intuition also might work
at cross-purposes with efforts to overcome other, more pernicious bias-
es—including those based upon class and race.

2. The People Paradox and Urban-Suburban Competition

Another legal response to cognitive biases is to take steps to ensure
that the law is not shaped by demands resulting from systematic errors in
judgment.® In the land-use context, this might entail rejecting demands
for regulatory reforms permitting a greater mixing of land uses—at least
to the extent that such demands are fueled by the mistaken assumption
that mixed-land-use communities will be safer and more socially cohesive
than exclusively residential ones. But, in the urban-policy context, de-
mands for more “urban” land-use environments clearly are not fueled
primarily by the new urbanists’ claim that mixed-land-use neighborhoods
are safer than single-land-use ones. Rather, they are fueled primarily by
city leaders’ desire to compete with suburbs for residents and businesses
by capitalizing on the growing taste for urban life. This reality directly
highlights why the People Paradox is suggestive of what may be an inevi-
table tension in urban land-use policy. City competitiveness and urban
neighborhood health requires attention to levels of crime and social capi-
tal in urban neighborhoods, and both concerns arguably weigh in favor of
rejecting calls for more land-use diversity. But, as I have previously ar-
gued, if cities have one major competitive edge over their suburban

201. See R. Lance Shotland & Lynne I. Goodstein, The Role of Bystanders in Crime Control, 40 J.
Soc. ISSUES 9,12-13 (1984).

202. See Mark Levine & Simon Crowther, The Responsive Bystander: How Social Group Mem-
bership and Group Size Can Encourage As Well As Inhibit Bystander Intervention, 95 J. PERSONALITY
& Soc. PSYCHOL. 1429, 1437 (2008) (finding that the bystander effect emerged only when bystanders
were constructed as strangers).

203. See LATANE & DARLEY, THE UNRESPONSIVE BYSTANDER, supra note 179, at 107-09.

204. See, e.g., Jeffrey J. Rachlinski, The Uncertain Psychological Case for Paternalism, 97 Nw. U.
L. REv. 1165 (2003); Jeffrey J. Rachlinski & Cynthia R. Farina, Cognitive Psychology and Optimal
Government Design, 81 CORNELL L. REV. 549 (2002).
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counterparts, it is urban vitality. And urban vitality is promoted by the
mixed-land-use policies that are linked to increased crime.””

To understand the importance of urban vitality, and the land-use
regulations that promote it, it is necessary to come to terms with the rea-
sons for the apparent “urban rebound” of the late twentieth and early
twenty-first centuries. Not only was the 1990s the best postwar decade
for those U.S. cities that previously suffered the most devastating popula-
tion losses, but the population growth of many downtowns—the most
“urban” areas—outpaced overall population growth in many cities.
Some cities experienced overall population losses but still saw their
downtown population grow.?® Even poor neighborhoods began to re-
generate, sometimes enough to raise gentrification concerns.”” And
while the current economic downturn has dampened enthusiasm about
the urban resurgence, urban leaders have reason to remain cautiously
optimistic about the future.?®

While the urban rebound is a complex phenomenon,” Glaeser and
Gottlieb provide a plausible summary explanation. They argued, as dis-
cussed briefly above, that cities have rebounded because elites increas-
ingly have an affinity for urban life, especially the social interactions and
consumer amenities enabled by dense, mixed-land-use urban environ-
ments.2® The reasons for the shift in lifestyle preferences, Glaeser and
Gottlieb posit, include rising incomes and educational attainment and,
importantly, a dramatic decline in central-city crime rates.”' Over the
past two to three decades, as crime rates fell and urban officials began to
focus on the quality of life in public places, city dwellers found it easier to
enjoy the advantages of urban life?? Similarly, historian Robert
Bruegmann has argued that the decline in the urban industrial base has
freed cities from congestion, pollution, and disease and made them more
attractive to wealthy individuals who might previously have chosen to
live in the suburbs.??

Perhaps not surprisingly, many cities now pin urban development
hopes on promoting a “hip” image. Michigan, for example, has launched
a “Cool Cities Initiative” with the explicit goal of encouraging Michigan

205. See Garnett, supra note 4, at 44-46.

206. Sohmer & Lang, supra note 2, at 65-67.

207. See, e.g., J. Peter Byrne, Two Cheers for Gentrification, 46 How. L.J. 405 (2003); John A.
Powell & Marguerite L. Spencer, Giving Them the Old “One-Two”: Gentrification and the K.O. of
Impoverished Urban Dwellers of Color, 46 How. L.J. 433 (2003).

208. See generally Conor Dougherty, Cities Grow at Suburbs’ Expense During Recession, WALL
ST.J., July 1, 2009, at AS (discussing census data suggesting that population growth in large cities has
outpaced suburban growth during the recession).

209. See Richard C. Schragger, Rethinking the Theory and Practice of Local Economic Develop-
ment, 77 U. CHI. L. REV. 311, 324-31 (2010).

210. See Glaeser & Gottlieb, supra note 3, at 1288-93.

211. Id.

212. Seeid. at 1297.

213. See BRUEGMANN, supra note 32, at 221.
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cities to retain and attract more people including urban pioneers and
young knowledge workers.”* Strategies such as these trace their roots to
Richard Florida’s influential 2002 book, The Rise of the Creative Class.**
Florida argued that, in order to thrive, modern cities must attract “the
creative class.”¢ He also posited that cities are benefiting from the en-
ergy provided by creative young professionals, who stay single longer
than in previous generations and who prefer to live in diverse, urban
neighborhoods.?” Cities, according to Florida, “have become the prime
location for the creative lifestyle and the new amenities that go with it.”®

There are, without question, limits to what Joel Kotkin derisively
refers to as the “cool city strategy.””® To begin, the apparent importance
of collective efficacy to neighborhood health itself suggests that cities
need to prioritize policies encouraging residential stability and home-
ownership (including public safety and education).?* Moreover, and im-
portantly, even cool people face the life-cycle pressures that favor subur-
ban life. As Kotkin quips, “It turns out that many of the most prized
members of the ‘creative class’ are not 25-year-old hip cools, but forty-
something adults who, particularly if they have children, end up gravitat-
ing to the suburbs . ...”?! Perhaps as a result, the fastest growing cities
tend to be sprawling and located in the fastest-growing regions—the
West and Southwest. Many “[c]ities built for pedestrians and for mass
transit” continue to lose residents, although at a slower rate than in
previous decades.”® As Glaeser and Gottlieb observe, “[Tlhe [twenty]
years since 1980 have been much better for America’s biggest cities than
the [twenty] years before 1980. While this is surely true, it should not
blind us to the fact that the general trend to sun and sprawl has contin-
ued relatively unabated . ...”? In other words, land-use policies attrac-
tive to the young and hip cannot, standing alone, renew our cities.

Still there is one overriding reason why urban leaders might choose
to emphasize—and to enact land-use policies that enable —“cool” neigh-

214. CooL CITIES INITIATIVE, MICH. DEP'T OF LABOR & ECON. GROWTH, MICHIGAN’S COOL
CITIES INITIATIVE: A REINVESTMENT STRATEGY 3 (n.d.), http://www.aabds.com/Universityof
Michigan/CoolCityWhitePaper.pdf.

215. RICHARD FLORIDA, THE RISE OF THE CREATIVE CLASS (2002).

216. Id. at 67-80.

217. Id. at 67-80, 280.

218. Id. at287.

219. Joel Kotkin, Uncool Cities, PROSPECT (Oct. 22, 2005), http://www.prospectmagazine.co.uk/
2005/10/uncoolcities/.

220. See Nicole Stelle Garnett, Affordable Private Education and the Middle Class City, 77 U. CHI
L. REV. 201, 208-14 (2010).

221. Kotkin, supra note 219.

222. Edward L. Glaeser & Jesse M. Shapiro, City Growth: Which Places Grew and Why, in 1
REDEFINING URBAN AND SUBURBAN AMERICA: EVIDENCE FROM CENsUS 200, supra note 2, at 13,
18-19.

223. See Simmons & Lang, supra note 2, at 54-55.

224. Glaeser & Gottlieb, supra note 3, at 1284.
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borhoods with urban land-use patterns: cities are likely better at being
urban than they are at being suburban. Thus, in the Tieboutian competi-
tion between cities and suburbs, city governments must play to their
land-use strengths. While many commentators question central cities’
ability to compete effectively,® city governments have long tried to
compete with suburbs for development and investment, especially by
using subsidized financing, tax abatements, infrastructure improvements,
and other incentives to attract investment.?® But these strategies are
likely insufficient on their own.?’ If cities are to compete successfully,
their leaders must recognize the role that local power over land-use poli-
cy—a local government’s “most important local regulatory power”?—
plays in city-suburb competition.”® To the extent that city neighbor-
hoods have any land-use advantage over suburban ones, it is that some
Americans have a taste for diverse urban environments. That is not to
say that cities find it easy to sell their urban life. But, to borrow from the
economic theory of comparative advantage, cities ought to focus on do-
ing the things they are least bad at doing. And, if Glaeser and Gottlieb
are correct, such a focus provides a comparative—indeed, perhaps a
competitive —edge for cities.

225. The standard account of city-suburb competition provides that local government power over
land use leads inevitably to urban disinvestment. See Richard Briffault, The Local Government
Boundary Problem in Metropolitan Areas, 48 STAN. L. REV. 1115, 1134-35 (1996); Richard Briffault,
Our Localism: Part I1— Localism and Legal Theory, 90 COLUM. L. REV. 346, 349 (1990).

226. See generally Michael Allan Wolf, Dangerous Crossing: State Brownfields Recycling and Fed-
eral Enterprise Zoning, 9 FORDHAM ENVTL. L.J. 495 (1998); Melvin L. Burstein & Arthur J. Rolnick,
Congress Should End the Economic War Among the States, REGION, Mar. 1995 (Special Issue), at 3,
15.

227. Unfortunately, the available empirical evidence suggests that fierce intergovernmental com-
petition renders these strategies—which seek to attract larger employers to a city—ineffective. See,
e.g., GOOD JOBS FIRST, INST. ON TAXATION & ECON. POLICY, MINDING THE CANDY STORE: STATE
AUDITS OF ECONOMIC DEVELOPMENT 35-41 (2000) (summarizing fifteen state audits that show de-
velopment incentives are generally ineffective); Peter D. Enrich, Saving the States from Themselves:
Commerce Clause Constraints on State Tax Incentives for Business, 110 HARV. L. REV. 377, 390405
(1996) (“From the states’ collective vantage point, the net effect of the incentive competition is, in fact,
far worse than zero-sum. For, although the states can expect to achieve no overall gain in business
activity or jobs, they do incur a very substantial loss of tax revenues.”); Franklin J. James, Urban Eco-
nomic Development: A Zero-Sum Game?, in 27 URBAN AFFAIRS ANNUAL REVIEWS: URBAN
ECONOMIC DEVELOPMENT 157, 161 (Richard D. Bingham & John P. Blair eds., 1984) (“There is no
convincing empirical evidence that urban economic development as currently practiced is more than a
zero sum game.”); Michael H. Schill, Deconcentrating the Inner City Poor, 67 CHL.-KENT L. REV. 795,
810 (1991) (“Another reason for the limited usefulness of economic development incentives is their
ubiquity. Since many jurisdictions offer these benefits they cease to generate an advantage for any
particular locale.”). But cf. Clayton P. Gillette, Business Incentives, Interstate Competition, and the
Commerce Clause, 82 MINN. L. REV. 447, 452-78 (1997) (questioning the argument that incentives are
usually a net loss for the offering jurisdiction).

228. Richard Briffault, Our Localism: Part I—The Structure of Local Government Law, 90
CoOLUM. L. REV. 1, 3 (1990).

229. See, e.g., Vicki Been, “Exit” As a Constraint on Land Use Exactions: Rethinking the Unconsti-
tutional Conditions Doctrine, 91 COLUM. L. REV. 473, 506-28 (1991) (arguing that local governments
use land-use regulations to compete for residents).
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All of this suggests that, at least when it comes to advancing the im-
portant goal of promoting cities’ competitiveness vis-a-vis their suburban
neighbors, the People Paradox works to the advantage of cities. Our
sense of security amidst the vitality of urban life arguably makes city life
more attractive to us than it would be if our intuitive assumptions about
the risk of crowds mapped onto the actual risk of crime. But, unless
land-use regulations enable the development of the mixed-land-use
neighborhoods that generate the vitality that apparently is increasingly
attractive to some Americans, many would-be city dwellers will have lit-
tle reason to reject the relative safety and tranquility of the suburbs.

3. An Unparadoxical Case for Vitality Amidst Urban Poverty

A distinct case can be made for mixed-land-use planning in poor
urban neighborhoods, including many neighborhoods which have not—
and perhaps will never—fully enjoy the benefits of the “urban resur-
gence.” Residents of these neighborhoods undoubtedly and intensely
experience the “fear fuelers” describe above on a daily basis—
unavoidable and unacceptable levels of disorder, constant risk of victimi-
zation, and suppressed levels of social capital. These realities lead some
scholars to argue that more-vigilant enforcement of regulations segregat-
ing land uses in poor minority neighborhoods is a moral imperative. For
example, Jon Dubin has asserted, “Residents deprived of zoning protec-
tion are vulnerable to assaults on the safety, quality, and integrity of their
communities ranging from dangerous and environmentally toxic hazards
to more commonplace hazards, such as vile odors, loud noises, blighting
appearances, and traffic congestion.”” The answer, according to Dubin,
is to strengthen zoning enforcement in poor neighborhoods and to use
these regulations to suppress the physical disorder that plagues these
communities.” Similarly, the literature linking commercial land uses to

230. Jon C. Dubin, From Junkyards to Gentrification: Explicating a Right to Protective Zoning in
Low-Income Communities of Color, 77 MINN. L. REV. 739, 742 (1993).

231. See id. at 741-44. Both Dubin and Yale Rabin have suggested that such zoning practices
sometimes are racially motivated. See generally id.; Yale Rabin, Expulsive Zoning: The Inequitable
Legacy of Euclid, in ZONING AND THE AMERICAN DREAM: PROMISES STILL TO KEEP 101 (Charles M.
Haar & Jerold S. Kayden eds., 1989); see ailso ROBERT D. BULLARD, INVISIBLE HOUSTON: THE
BLACK EXPERIENCE IN BOOM AND BUST 63-70 (1987) (discussing the problems attributable to com-
mercial enterprises in Houston’s (unzoned) African American residential neighborhoods); Vicki Been,
Comment on Professor Jerry Frug’s The Geography of Community, 48 STAN. L. REv. 1109, 1113
(1996) [hereinafter Been, Comment] (“Not all land use is bad, and not all zoning is misguided or harm-
ful to the poor and to minorities. Indeed, it is ironic that one of the major forms of expulsive zoning
that poor African American and Hispanic neighborhoods complain about is the mixing of uses—the
very ‘improvement’ that forms one of the cornerstones of the new urbanism.”). There is a substantial
“environmental justice” literature examining whether undesirable land uses are sited in minority
neighborhoods or whether poor and minority families are attracted to those neighborhoods because of
lower property values. On this related “chicken and egg” problem, see Vicki Been, Locally Undesira-
ble Land Uses in Minority Neighborhoods: Disproportionate Siting or Market Dynamics?, 103 YALE
L.J. 1383 (1994); Vicki Been & Francis Gupta, Coming to the Nuisance or Going to the Barrios? A
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crime and disorder also could be interpreted to suggest that economic ac-
tivity should be minimized in the poorest urban neighborhoods.

The central difficulty with this claim is that the poorest urban
neighborhoods suffer not from foo much economic activity but from too
little of it. Thus, before endorsing the necessity of land-use segregation in
poor neighborhoods, urban policy makers must consider whether new
commercial activity in poor neighborhoods will actually be helpful, rath-
er than harmful. There is some limited empirical support for the latter
view. In one of the neighborhood-pair studies discussed above, re-
searchers found that commercial land uses were detrimental in relatively
stable neighborhoods but beneficial in unstable ones.”* That is, commer-
cial land uses appeared to increase crime and disorder in relatively sta-
ble, middle-class communities and to decrease crime and disorder in rela-
tively poor communities. The researchers had predicted the opposite
effect —that “Jacobs’s notion of public land use providing supervisory
‘eyes on the street’ (and thus leading to lower crime) might be more op-
erative in advantaged, stable neighborhoods.””* The fact that the data
conflicted with their intuitions led the researchers to reject the assump-
tion that “busy” places generate crime and disorder as “overly simple.”*

In other words, there may be no People Paradox in poor neighbor-
hoods. This conclusion is a tentative one, based precariously on intuition
and one study of one hundred neighborhoods in Seattle, Washington.?
Commercial land uses might work differently—for better or worse —in
other communities. The study provides no hints, moreover, about why
commercial land uses suppressed crime and disorder in poor Seattle
neighborhoods. There are several plausible and overlapping explana-
tions: perhaps in poorer neighborhoods, where social deviants exercise a
greater degree of control of public spaces, shopkeepers and their cus-
tomers do a better job of monitoring crime and disorder. Perhaps legiti-
mate businesses increase the proportion of law-abiding citizens in public
spaces. Perhaps in such communities, commercial land uses fill other-
wise-vacant buildings that would serve as “magnets for crime.””® It is al-
so possible that commercial land uses in poor communities provide en-
‘trepreneurial and/or employment opportunities that promote the

Longitudinal Analysis of Environmental Justice Claims, 24 ECOLOGY L.Q. 1 (1997); Thomas Lambert
& Christopher Boerner, Environmental Inequity: Economic Causes, Economic Solutions, 14 YALE J.
ON REG. 195 (1997).

232. Wilcox et al., supra note 49, at 200-02.

233. Id. at200.

234. Id. at201.

235. Id. at191.

236. Vacant buildings are indisputably linked to crime. See, e.g., John Accordino & Gary T.
Johnson, Addressing the Vacant and Abandoned Property Problem, 22 J. URB. AFF. 301, 303 (2000)
(“[C]rooks, killers, and losers tend to infest areas with dead buildings, like maggots on a carcass.”
(quotation omitted)).
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“culture of work” that William Julius Wilson has influentially argued is
critical for the reversal of fortunes of many inner-city communities.*’

Whatever the explanation for the divergent effects of commercial
land uses in low-income neighborhoods, the policy implications of data
suggesting that commercial land uses benefit the neighborhoods that
struggle to the greatest extent with crime and disorder are clear: if urban
policy makers wish to reverse the spiral of urban decline in these com-
munities, they must take seriously the call for regulatory reforms encour-
aging a greater mixing of land uses.?®

C. The People Paradox and the Land-Use Policing Nexus

Finally, the tension suggested by the People Paradox between dif-
ferent urban policy goals—increasing vitality, decreasing crime and dis-
order, injecting economic life into the poorest urban neighborhoods—
also suggests a connection between land-use and policing policies. I have
explored this connection in greater detail elsewhere,” and, rather than
repeating my arguments here, this section instead highlights two intersec-
tions between these two critical areas of urban policy that are implied by
the People Paradox.

1. Unparadoxical People

The first connection flows from the reality of unparadoxical peo-
ple—that is, categories of people who both make us feel safe and make
us safe, as well as categories of people that frighten us and make us less
safe. For example, given the undisputed connection between strong so-
cial ties, collective efficacy, and neighborhood stability, neighborhood
friends fall into the former “good” category.

237. Wilson and others have argued that, as a result of chronic joblessness, inner-city residents
develop what psychologists would term negative self-efficacy. In other words, they wish to achieve
success through work, but they become so discouraged by the reality of their community that they
cease to believe that it is possible to do so. The economic effects of this phenomenon parallel the as-
serted social-influence effects of urban disorder. Just as visible disorder may discourage law abiders
by signaling that a community tolerates lawlessness, widespread unemployment signals that economic
prospects are dim and disheartens job seekers. See WILLIAM JULIUS WILSON, WHEN WORK
DISAPPEARS: THE WORLD OF THE NEW URBAN POOR 51-86 (1996); see also MIRIAM EREZ & P.
CHRISTOPHER EARLEY, CULTURE, SELF-IDENTITY, AND WORK 99 (1993); Michael H. Schill, Dis-
tressed Public Housing: Where Do We Go from Here?, 60 U. CHI. L. REv. 497, 507-22 (1993) (discuss-
ing theories explaining why concentrated poverty may lead to a lack of perceived self-efficacy); Marta
Tienda & Haya Stier, Joblessness and Shiftlessness: Labor Force Activity in Chicago’s Inner City, in
THE URBAN UNDERCLASS 135 (Christopher Jencks & Paul E. Peterson eds., 1991) (discussing self-
efficacy theory).

238. For example, Stephen Clowney has proposed that cities deregulate abandoned buildings in
their in rem portfolios and transfer them to inner-city entrepreneurs. Clowney reasons that, given a
choice between abandoned buildings and commercial land uses in their neighborhoods, residents
would opt for the latter. Stephen Clowney, Invisible Businessman: Undermining Black Enterprise with
Land Use Rules, 2009 U. ILL. L. REV. 1061, 1095-1103.

239. See generally GARNETT, supra note 1.
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Under certain circumstances, police officers apparently do as well.
There is substantial evidence that certain kinds of policing techniques re-
duce both the fear of crime and crime itself. Importantly, a number of
controlled policing experiments have linked foot patrols with reduced
fear and, in many cases, reduced crime. For example, in 1979, Flint,
Michigan established a neighborhood foot-patrol program, the goals of
which included preventing crime, increasing police-citizen interaction
and catalyzing neighborhood organization.® Over several years, re-
searchers studying the effects of the foot patrols found that, in most of
the beats with foot patrols, crime decreased.? Importantly, residents in
these beats believed that foot patrols had decreased crime, regardless of
whether they actually had.??> Residents living in the foot-patrol areas al-
so reported an increased level of communication with one another, a
finding lending further support to the conclusion that order-maintenance
policing efforts can increase neighborhood-level social capital** Evi-
dence from controlled experiments in other cities also suggests that cer-
tain elements of community policing can reduce the fear of crime and
improve citizen perceptions of police performance.?* In the Citizen Ori-
ented Police Enforcement (COPE) project, for example, Baltimore,
Maryland assigned forty-five officers to newly created units and then var-
ied the intensity and organization of police presence over three years: in
the first, intensive mobile patrol in targeted areas; in the second, officers
increased their contacts with citizens, and some mobile patrols were
shifted to foot patrol; in the third, officers engaged in intensive problem
solving and community mobilization.*® The COPE program’s aim was
specifically the reduction of the fear of crime. The evidence showed that
fear was reduced most dramatically in the phase of the program featuring
intensive contact and problem solving with community members.** It is
reasonable to conclude from these studies that the police represent a par-
tial response to the People Paradox. That is, the police may help address

240. ROBERT TROJANOWICZ, AN EVALUATION OF THE NEIGHBORHOOD FOOT PATROL
PROGRAM IN FLINT, MICHIGAN 9 (n.d.).

241. Id. at27-31.

242. Id. at31.

243. Id. at 57-63. As discussed above, the Newark Foot Patrol Experiment, which served as the
catalyst for the Broken Windows essay, also found that foot patrols reduced the fear of crime, even
when actual crime levels remained stable (or, in some cases, increased). George L. Kelling, Conciu-
sions to POLICE FOUND., supra note 106, at 111, 114-19.

244. See generally David Weisburd & John E. Eck, What Can Police Do to Reduce Crime, Disor-
der, and Fear?,593 ANNALS AM. ACAD. POL. & Soc. Sci. 42 (2004).

245. Cordner, supra note 199, at 223-25.

246. Id. Other experiments yield similar results: a comprehensive review of empirical and quasi-
empirical studies of the relationship between policing strategies and fear reduction, conducted in 2002,
found that order-maintenance policing strategies reduced fear in thirty-one of fifty studies; eighteen
found no change and one reported an increase in fear. The authors noted that merely increasing
police presence appears to do less to reduce fear than proactive, targeted policing efforts and commu-
nity policing. See Zhao et al., supra note 199, at 280-95 (reviewing literature); see also Renauer, supra
note 199, at 47.
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the negative consequences of land-use reforms that promote greater
land-use diversity in our urban neighborhoods.

The policy prescriptions that flow from this conclusion are, admit-
tedly, not self-evidently clear. Consider the efforts to overcome residents
fear and build collective efficacy that take center stage in many commu-
nity-policing programs. For example, Chicago’s CAPS program, dis-
cussed above, incorporates several forms of “assertive vigilance” that
serve this function.?” Police work with local community leaders—
including pastors—organize marches in high-crime areas, prayer vigils at
the site of gang- or drug-related shootings, “smoke-outs” (barbeque pic-
nics) in drug-market areas, and “positive loitering” campaigns to harass
prostitutes and their customers.?*® These efforts flow from the hope that
public intervention can reinvigorate collective efficacy when neighbor-
hood self-governance disappears. Yet it remains an open question how
effective these strategies are at their appointed task. Somewhat ironical-
ly, Wilson—who is now seen as the godfather of such efforts—
questioned their efficacy in his 1968 essay, The Urban Unease, when he
argued that “there is relatively little government can do directly to main-
tain a neighborhood community. It can, of course, assign more police of-
ficers to it, but there are real limits to the value of this response.”™® Wil-
son’s initial hesitation is at least partially confirmed by evidence
suggesting that police-citizen collaborations that involve citizens directly
in crime-prevention activities may actually increase fear of crime, at least
among participants.”

Another complication flows from the evidence linking social incivil-
ities to the fear of crime. This evidence clearly suggests that, as a means
of fear reduction, order-maintenance proponents are correct to empha-
size policing policies that focus on curbing social incivilities.® That said,
recognizing this reality and responding to it appropriately are different
things. Undoubtedly, just as there are categories of people who tend to
both make us safer and make us feel safer, other categories of people
likely both frighten us and increase our risk of victimization. U.S. law,
however, strongly disfavors singling out categories of people (as opposed
to categories of behaviors) for disfavored treatment. Yet the line be-
tween targeting the social incivilities that frighten us and the people as-
sociated with those incivilities is blurry,>? leading order-maintenance crit-

247. COMMUNITY POLICING IN CHICAGO, supra note 110, at 91-92; see also infra Part IV.A.

248. COMMUNITY POLICING IN CHICAGO, supra note 110, at 91-92; see also Tracey L. Meares &
Kelsi Brown Corkran, When 2 or 3 Come Together, 48 WM. & MARY L. REV. 1315, 1333-35 (2007)
(discussing prayer vigils).

249. James Q. Wilson, The Urban Unease: Community vs. City, 12 PUB. INT. 25, 34 (1968).

250. See supra note 199.

251. See Robert C. Ellickson, Controlling Chronic Misconduct in City Spaces: Of Panhandlers,
Skid Rows, and Public-Space Zoning, 105 YALE L.J. 1165 (1996).

252. For example, several California cities have public nuisance laws to enjoin gang members
from engaging in certain conduct—a practice condoned by the courts but condemned as profiling by
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ics to argue that an excessive focus on disorder can lead to racial profil-
ing, police abuse of discretion, and the inhumane treatment of marginal-
ized groups such as the homeless.® The debate over the Chicago ordi-
nance criminalizing gang loitering that the Supreme Court invalidated in
City of Chicago v. Morales® illustrates that this debate has both norma-
tive and constitutional implications. While the dissent emphasized the
fear generated by gang members loitering in public places, a plurality of
the Court expressed concern about racial profiling resulting from the dis-
cretion vested in police by the law.?® Further complicating the question
is evidence suggesting that, while policing tactics that successfully reduce
the fear of crime improve public satisfaction with the police, citizens who
fear the police—that is, who are afraid that police will abuse their author-
ity—also express high levels of fear of crime.”¢ This evidence is at least
suggestive of the fact that some aggressive policing tactics may backfire
and generate more fear.”” Moreover, there is evidence that overpolicing
may counterproductively erode the stigma of punishment, especially in
poor communities.”®

2. Unparadoxical Disorder

The People Paradox also highlights a final, uncomplicated connec-
tion between land-use and policing policies. People are not paradoxical
simply because they sometimes make us feel safe while increasing the
risk of victimization; people are also paradoxical because they generate
the disorder that frightens us. Increased physical disorder results from
increased land-use intensity because the people drawn into public spaces
by commercial land uses usually leave a footprint. Fortunately, in con-
trast to the complexities of effectively responding to unparadoxical peo-
ple, the effective response to the physical disorder generated by com-
mercial land uses is decidedly uncomplex: when people leave a disorderly

critics. See People ex rel. Gallo v. Acuna, 929 P.2d 596, 608, 615 (Cal. 1997) (upholding an injunction
prohibiting members of the “Vario Sureo Town” (VST) gang from “[s]tanding, sitting, walking, driv-
ing, gathering, or appearing anywhere in public view with any other defendant . . . or with any other
known ‘VST’ ... member” (alteration in original)); see also Bernard E. Harcourt & Jens Ludwig, Reef-
er Madness: Broken Windows Policing and Misdemeanor Marijuana Arrests in New York City, 1989-
2000, 6 CRIMINOLOGY & PUB. POL’Y 165 (2007); Joan W. Howarth, Toward the Restorative Constitu-
tion: A Restorative Justice Critique of Anti-Gang Public Nuisance Injunctions, 27 HASTINGS CONST.
L.Q. 717 (2000); Stephanie Smith, Comment, Civil Banishment of Gang Members: Circumventing
Criminal Due Process Requirements?, 67 U. CHI. L. REV. 1461 (2000); Gary Stewart, Note, Black
Codes and Broken Windows: The Legacy of Racial Hegemony in Anti-Gang Civil Injunctions, 107
YALE L.J. 2249 (1998).

253.  See supra note 97 and accompanying text.

254. 527 U.S. 41 (1998).

255. Id. at 60-64; id. at 114-15 (Thomas, J., dissenting).

256. See Renauer, supra note 199, at 46.

257. Id.

258. See, e.g., Jeffrey Fagan & Tracey L. Meares, Punishment, Deterrence, and Social Control: The
Paradox of Punishment in Minority Communities, 6 OHIO ST. J. CRIM. L. 173 (2008).
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footprint, erase it. In other words, cities should pick up the trash. It is
not just unsightly; it scares us. This simple reality strongly suggests that
attention to basic city services, including sanitation and infrastructure, is
an imperative. It also may recommend efforts of many cities, through
“311” hotlines and otherwise, to collect information about, and respond
more quickly and effectively to, quality-of-life problems. It also suggests
the wisdom of coupling land-use reforms emphasizing urban vitality with
sublocal government institutions, such as business-improvement districts,
which tend to focus on providing supplemental sanitation and security
services in urban communities.”

V. CONCLUSION

This Article has sought to build a case for land-use policies enabling
and encouraging mixed-land-use urban neighborhoods that comes to
terms with frequently unacknowledged evidence linking commercial land
uses with crime and disorder. This case is built around an apparent par-
adox—city busyness may simultaneously make us feel safer while in-
creasing our vulnerability to crime. This “People Paradox” suggests that
two important (and related) urban policy goals—city-suburb competi-
tiveness and crime reduction—are sometimes in tension with one anoth-
er. It also suggests a greater understanding of the connection between
land-use and policing policies may be necessary to advance these goals.

259. Business improvement districts are territorial-defined sublocal districts in a city which fi-
nances, primarily through special assessments on real property, the supplemental provision of local
services. See Richard Briffault, The Rise of Sublocal Structures in Urban Governance, 82 MINN. L.
REV. 503, 512-14, 517-21 (1997). On business improvement district functions, see generally Richard
Briffault, A Government for Our Time? Business Improvement Districts and Urban Governance, 99
CoLuM. L. REV. 365, 394-408 (1999). On the functions of tax increment financing, see generally Rich-
ard Briffault, The Most Popular Tool: Tax Increment Financing and the Political Economy of Local
Government, 77 U. CHL L. REV. 65, 67-74 (2010).



