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STARE DECISIS AND DUE PROCESS

AMY CONEY BARRETT*

INTRODUCTION

Courts and commentators have devoted a great deal of
attention lately to the constitutional limits of stare decisis. The
Eighth Circuit’s decision in Anastasoff v. United States has
sparked scholarly and judicial debate about whether treating
unpublished opinions as devoid of precedential effect violates
Article III.! Debates have also erupted over the question
whether Congress has the power to abrogate stare decisis by
statute,? and the related question whether stare decisis is a

*  Agsistant Professor, Notre Dame Law School. Jesse Barrett, Joe Bauer,
A.J. Bellia, Bill Kelley, Orin Kerr, Chip Lupu, John Nagle, Bo Rutledge, Jay
Tidmarsh, and Julian Velasco provided helpful comments on earlier drafts of this
Article. Keith Eastland provided excellent research assistance. Much of the work
on this Article was done while I was an Olin Fellow at George Washington Law
School, and I thank the Olin Foundation and GW Law School for their support.

1. Anastasoff v. United States, 223 F.3d 898 (8th Cir.), vacated as moot on
reh’g en banc, 235 F.3d 1054 (8th Cir. 2000). For cases addressing this issue, see
Symbol Technologies, Inc. v. Lemelson Med., Educ., & Research Found., 277 F.3d
1361 (Fed. Cir. 2002); Hart v. Massanari, 266 F.3d 1155 (9th Cir. 2001); Williams
v. Dallas Rapid Area Transit, 256 F.3d 260 (5th Cir. 2001) (Smith, J., dissenting
from denial of reh’g en banc); Suboh v. City of Revere, 141 F. Supp. 2d 124, 144
n.18 (D. Mass.), affd in part, rev’d in part, 298 F.3d 81 (1st Cir. 2001). For a
sampling of recent literature addressing this issue, see Danny J. Boggs & Brian P.
Brooks, Unpublished Opinions & The Nature of Precedent, 4 GREEN BAG 2D 17
(2000); Alex Kozinski & Stephen Reinhardt, Please Don’t Cite This!: Why We Don’t
Allow Citation to Unpublished Dispositions, CAL. LAW., June 2000, at 43; Thomas
R. Lee & Lance S. Lehnhof, The Anastasoff Case and the Judicial Power to
“Unpublish” Opinions, 77 NOTRE DAME L. REv. 135 (2001); Polly J. Price,
Precedent & Judicial Power After the Founding, 42 B.C. L. REv. 81 (2000);
Kenneth Anthony Laretto, Note, Precedent, Judicial Power, and the
Constitutionality of “No-Citation” Rules in the Federal Courts of Appeals, 54 STAN.
L. REvV. 1037 (2002); Daniel B. Levin, Case Note, Fairness and Precedent, 110
YALE L.J. 1295 (2001); Lance A. Wade, Note, Honda Meets Anastasoff: The
Procedural Due Process Argument Against Rules Prohibiting Citation to
Unpublished Judicial Decisions, 42 B.C. L. REV. 695 (2001).

2. See John Harrison, The Power of Congress Ouver Rules of Precedent, 50
DUKE L.J. 503 (2000); Gary Lawson, Controlling Precedent: Congressional
Regulation of Judicial Decision-Making, 18 CONST. COMM. 191 (2001); Michael
Stokes Paulsen, Abrogating Stare Decisis: May Congress Remove the Precedential
Effect of Roe and Casey?, 109 YALE L.J. 1535 (2000).
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doctrine of constitutional stature or merely of judicial
discretion.?

This Article explores a different constitutional limit on the
doctrine of stare decisis: the Due Process Clause. Most writing
about stare decisis treats the doctrine as one of exclusively
institutional concern.* Courts and commentators conceive of
stare decisis as a doctrine that binds judges rather than
litigants, and they have traditionally devoted the study of stare
decisis to the doctrine’s systemic costs and benefits. For
example, the concerns driving the contemporary debate about
stare decisis include whether stare decisis is efficient, whether
overruling precedent harms the public’s perception of the
judiciary,® and whether certain kinds of social reliance
interests should count more heavily than others in a court’s
overruling calculus.”

Missing from the discussion is an appreciation for the way
that stare decisis affects individual litigants. To the extent
that stare decisis binds judges, it inevitably binds litigants as
well. Indeed, when viewed from the perspective of an
individual litigant, stare decisis often functions like the
doctrine of issue preclusion—it precludes the relitigation of
issues decided in earlier cases. This preclusive effect is real,
and it can affect an individual litigant dramatically. Courts
and commentators, however, generally fail to focus on the way
that stare decisis precludes individual litigants, much less on
the question that occupies most of the discussion in the parallel
context of issue preclusion: whether preclusion of litigants,
particularly nonparty litigants, offends the Due Process
Clause.

In this Article, I argue that the preclusive effect of
precedent raises due process concerns, and, on occasion, slides
into unconstitutionality. The Due Process Clause requires that
a person receive notice and an opportunity for a hearing before
a court deprives her of life, liberty, or property.® In the context
of preclusion, courts have translated this requirement into the

3. See Richard Fallon, Jr., Stare Decisis and the Constitution: An Essay on
Constitutional Methodology, 76 N.Y.U. L. REV. 570, 570 (2001); Thomas Healy,
Stare Decisis as a Constitutional Requirement, 104 W. VA, L. REV. 43 (2001).

See infra notes 69-76 and accompanying text.
See infra note 76.

See infra note 75.

See infra note 70.

U.S. CONST, amends. V, XIV.

® o ;s
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general rule that a judicial determination can bind only the
parties to a dispute, for only the parties have received notice of
the proceeding and an opportunity to litigate the merits of their
claims.® The preclusion literature summarily asserts that this
“parties only” requirement does not apply to stare decisis
because prior judicial determinations do not “bind” nonparties
through the operation of stare decisis; stare decisis, in contrast
to issue preclusion, is a flexible doctrine permitting error-
correction.’® Yet stare decisis often functions inflexibly in the
federal courts, binding litigants in a way indistinguishable
from nonparty preclusion.!! I argue that in its rigid
application—when it effectively forecloses a litigant
from meaningfully urging error-correction—stare decisis
unconstitutionally deprives a litigant of the right to a hearing
on the merits of her claims. To avoid the due process problem,
I argue that stare decisis must be flexible in fact, not just in
theory.

The Article proceeds as follows. Parts I and II set up the
problem. Part I describes the ways in which precedent
precludes litigants, despite the common assumption that a
court’s ability to distinguish cases deprives precedent of any
potentially preclusive effect. Part II explains the way in which
the courts have fleshed out the requirements of due process in
the context of issue preclusion. In Part II, I highlight the
tension created by the courts’ solicitude for the due process
rights of litigants for purposes of preclusion and the
corresponding lack of such solicitude for purposes of stare
decisis.

Part III analyzes whether stare decisis differs from issue
preclusion in a way that justifies its remarkably different
treatment of nonparty litigants. I first examine the
conventional theoretical justification for the difference, which

9. Blonder-Tongue Lab., Inc. v. Univ. of Ill. Found., 402 U.S. 313, 329 (1971)
(“Due process prohibits estopping [nonparties] despite one or more existing
adjudications of the identical issue which stand squarely against their position.”).
See infra notes 95-96 and accompanying text (discussing the limits of issue
preclusion).

10. See infra notes 123-26 and accompanying text. I limit this assertion to
one found in the preclusion literature because courts have not grappled with the
due process difference between stare decisis and issue preclusion. To the extent
that they consider issue preclusion and stare decisis in conjunction, they tend to
consider stare decisis to be a variant of preclusion, but one that reaches beyond
the parties to a dispute. See infra notes 117-20 and accompanying text.

11. See infra Part LA.
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is the supposed flexibility of stare decisis. The Due Process
Clause generally prohibits the application of issue preclusion to
nonparties because the initial case presents the only
opportunity for a hearing on the merits; in later cases, courts
will not entertain arguments about whether the prior
determination was correct. Under a flexible version of stare
decisis, by contrast, the initial case does not present the only
opportunity for a hearing; in later cases, litigants may
challenge the merits of the earlier decision. Part III argues
that while the flexibility rationale works as a matter of theory,
it fails to justify the way that the federal courts apply
precedent to nonparties in practice. The federal courts,
particularly the courts of appeals, generally have taken an
inflexible approach to stare decisis. Once precedent is set, a
court rarely revisits it, even in the face of compelling
arguments that the precedent is wrong.

Part III thus asks whether a rationale other than
flexibility can justify binding nonparties for purposes of stare
decisis but not issue preclusion. Specifically, I examine
whether the difference between factual determinations and
legal ones can justify applying the Due Process Clause in one
context but not the other. Because issue preclusion historically
applied only to questions of fact, one might be tempted to
assume that the right to a hearing extends only to factual
disputes. Part III argues that this assumption is flawed. As an
initial matter, it is no longer true that issue preclusion applies
exclusively to matters of fact. Courts have extended preclusion
to issues of law, thereby at least implicitly recognizing that the
Due Process Clause guarantees a hearing with respect to legal
as well as factual disputes. And that implicit recognition is
correct. Whether federal courts act to resolve legal or factual
questions, they can act only through adjudication, and
adjudication necessarily triggers the Due Process Clause. It is
the act of adjudication, not the nature of the determination at
stake, that determines whether the Due Process Clause
applies.

Part IV considers the implications of due process for stare
decisis. The primary implication is that courts should apply
precedent flexibly. As a matter of theory, a litigant’s ability to
secure error-correction is what distinguishes stare decisis from
issue preclusion. To the extent that a court applies the rules of
stare decisis in a way that makes it impossible, practically
speaking, for a litigant to convince a court to overrule
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erroneous precedent, the court deprives that litigant of a
hearing on the merits of her claim. Part IV emphasizes,
however, that a flexible approach to stare decisis does not
render reliance interests irrelevant. Particularly when the
alleged error is one that falls within a court’s federal common
law authority, or its ability to choose one reasonable
interpretation of a text rather than another, a court should
seriously consider reliance interests in deciding whether to
adhere to precedent. But the court must also account for the
due process rights of individual litigants, and, when precedent
clearly exceeds the bounds of statutory or constitutional text,
reliance interests should figure far less prominently in a court’s
overruling calculus.

Two limitations on my analysis are worth mentioning at
the outset. My exploration of these two doctrines is limited to
their treatment by the federal courts. And my exploration of
stare decisis is limited to its “horizontal,” as opposed to its
“vertical” effect; in other words, I consider a court’s obligation
to follow its own precedent, rather than its obligation to follow
the precedent of a superior court.!?

Because most contemporary studies of stare decisis focus
on the Supreme Court, it is worth emphasizing that the
primary implications of this study will be for the courts of
appeals. As a general rule, the district courts do not observe
horizontal stare decisis.!* And while the force of horizontal
stare decisis is certainly felt in the Supreme Court, the courts
of appeals feel it more keenly. It is rare that a litigant is
wholly precluded by precedent in the Supreme Court, because
the Supreme Court generally grants certiorari only on open

12. The nature of a lower court’s obligation to obey higher courts is a topic in
its own right. See generally Steven G. Calabresi & Gary Lawson, Equity and
Hierarchy: Reflections on the Harris Execution, 102 YALE L.J. 255, 272-79 (1992);
Evan H. Caminker, Why Must Inferior Courts Obey Superior Court Precedents?,
46 STAN. L. REV. 817 (1994); see also Michael Stokes Paulsen, Accusing Justice:
Some Variations on the Themes of Robert M. Cover’s Justice Accused, 7 J.L. &
RELIGION 33 (1989).

13. Fishman & Tobin, Inc. v. Tropical Shipping & Constr. Co., 240 F.3d 956,
965 n.14 (11th Cir. 2001); United States v. Cerceda, 172 F.3d 806, 812 n.6 (11th
Cir. 1999); Anderson v. Romero, 72 F.3d 518, 525 (7th Cir. 1995); Crown Builders
v. Stowe Eng’g Corp., 8 F. Supp. 2d 483 (D.V.I. 1998); 18 JAMES WM. MOORE ET
AL., MOORE'S FEDERAL PRACTICE § 134.02{1](d] (3d ed. 1997) [hereinafter
MOORE’S FEDERAL PRACTICE]; see also Lee & Lehnhof, supra note 1, at 168-69
(describing long historical tradition of district courts refusing to treat the
precedent of other district courts, even within the same district, as controlling).
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questions, or on questions that the Court deliberately selects
for reconsideration.!

I. STARE DECISIS

“Stare decisis” is short for stare decisis et non quieta
movere, which means “stand by the thing decided and do not
disturb the calm.”® The term “stare decisis” is used in varying
ways.’® At its most basic level, however, stare decisis refers
simply to a court’s practice of following precedent, whether its
own or that of a superior court.’” I will use the term in this
respect.

A. The Preclusive Effect of Stare Decisis

An initial burden in making a due process argument about
stare decisis is convincing the audience that precedent matters.
Conventional wisdom has it that stare decisis is a flexible
doctrine, and, to the extent that doctrinal rules ever require a
particular result, precedent is manipulable enough to leave

14. The discretionary nature of certiorari means that the Supreme Court
need not (and usually does not) take cases that can be decided comfortably by its
existing case law. Thus, while stare decisis is the primary means of enforcing the
status quo in the courts of appeals, in the Supreme Court, the status quo
generally is enforced by the denial of certiorari. The Supreme Court’s
discretionary jurisdiction has another effect on stare decisis: it has created a
smaller body of Supreme Court case law. Litigants are freer in the Supreme
Court because there are more open issues. In a court of appeals, particularly one
with a heavy docket, a larger number of cases controls the court’s moves. The
court’s decision at the circuit level will also be more confined by the rule that one
panel cannot overrule another. While the Supreme Court is constrained by strong
doctrinal presumptions against overruling—which are not insignificant—the “no
panel overruling” rule erects an additional, firmer bar to overruling in the courts
of appeals.

15. James C. Rehnquist, Note, The Power That Shall Be Vested in a
Precedent: Stare Decisis, the Constitution and the Supreme Court, 66 B.U.L. REV.
345, 347 (1986).

16. For example, Frederick Schauer uses “stare decisis” to refer to a lower
court’s obligation to obey superior court case law and “precedent” to refer to a
court’s obligation to obey its own prior case law. Frederick Schauer, Precedent, 39
STAN. L. REV. 571, 576 n.11 (1987) [hereinafter Schauer, Precedent]. Polly Price
uses “stare decisis” to mean “a strict practice of following precedent,” and “the
doctrine of precedent” to mean a practice of looking to prior case law. Price, supra
note 1, at 84 n.10, 105.

17. T will use the terms “horizontal” stare decisis and “vertical” stare decisis
to distinguish between a court’s practice of following its own precedent and a
court’s practice of following the precedent of a superior court.
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courts free to escape that result if they choose. Certainly, if
this is true, one need not worry about the impact of stare
decisis on individual litigants.

1. Doctrinal Rules Treat Precedent as Preclusive

Despite the conventional wisdom—and despite the fact
that the conventional wisdom is sometimes right—precedent
does operate to preclude litigants in the mainstream of cases.
Once a court decides an issue in a published opinion, a later
litigant may debate whether the earlier case applies, but she
typically may not debate whether the court correctly decided it.
Thus, if the Eighth Circuit decides in Plaintiff A’s case that tax
refund claims are timely under the Internal Revenue Code only
when the IRS receives them on time, Plaintiff B cannot
successfully argue in the Eighth Circuit that tax refund claims
are timely when mailed on time.’® Precedent settles the issue
for Plaintiff B, no matter what arguments Plaintiff B can
advance in support of a “mailbox rule.” First-in-time litigants
usually receive the only opportunity to air arguments on the
merits of a legal issue.

The merits are closed to Plaintiff B because the rules and
presumptions that the federal courts have adopted to guide the
treatment of precedent ensure, as they are intended to, that
overruling rarely occurs. Litigants feel precedent’s preclusive
effect most keenly in the courts of appeals, which candidly
describe their approach to stare decisis as “strict,” “binding,”
and “rigid.”® This rigidity comes largely from the rule,
followed in every circuit, that one panel cannot overrule

18. Cf. Anastasoff v. United States, 223 F.3d 898 (8th Cir.), vacated as moot
on reh’g en banc, 235 F.3d 1054 (8th Cir. 2000) (rejecting appellant’s arguments
for a “mailbox” rule to gauge timeliness of tax-refund claims because Christie v.
United States established a “receipt” rule); Christie v. United States, 1992 U.S.
App. LEXIS 38446, at *7 (8th Cir. Mar. 20, 1992) (per curiam) (establishing
“receipt” rule to gauge timeliness of tax refund claims).

19. See, e.g., Hart v. Massanari, 266 F.3d 1155, 1175 (9th Cir. 2001)
(describing federal stare decisis as “a system of strict binding precedent”); id. at
1167 (doubtful that the “Framers viewed precedent in the rigid form that we do
today”); Ford v. Cimarron Ins. Co., 230 F.3d 828, 832 (5th Cir. 2000) (rule that one
panel cannot overrule another is “immutable”); FDIC v. Abraham, 137 F.3d 264,
268 (5th Cir. 1998) (“We are, of course, a strict stare decisis court.”); Sam & Ali,
Inc. v. Ohio Dep’t of Liquor Control, 158 F.3d 397, 405 (6th Cir. 1998) (prior panel
decision is “binding stare decisis”); Robbins v. Amoco Prod. Co., 952 F.2d 901, 904
(5th Cir. 1992) (panel “owe[s] strict obedience to circuit precedent”).
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another.? A panel possesses the authority to overrule
precedent only when there has been an intervening, contrary
decision by the Supreme Court or by the relevant court of
appeals sitting en banc.?® Thus, while a litigant may make
persuasive arguments for overruling precedent, the panel is
obliged by circuit rule to ignore them.?? Indeed, the Federal
Circuit recently went so far as to say that it “would not
welcome” future appeals on a particular issue given the
obligation of future panels to follow precedent.??

Litigants will find the merits of certain issues foreclosed
even in courts with the authority to overrule precedent, such as
the Supreme Court or a court of appeals sitting en banc.
Neither the Supreme Court nor any of the courts of appeals

20. See Bath Iron Works Corp. v. Dir., Office of Workers’ Comp. Programs,
136 F.3d 34, 40 (1st Cir. 1998); Woodling v. Garrett Corp., 813 F.2d 543, 557 (2d
Cir. 1987); Abdulai v. Ashcroft, 239 F.3d 543, 553 (3d Cir. 2001); 3D CIR. 1.O.P.
9.1; Norfolk & West. Ry. Co. v. Dir., Office of Worker’s Comp. Programs, 5 F.3d
777, 779 (4th Cir. 1993); Abraham, 137 F.3d at 268; Sam & Ali, Inc., 158 F.3d at
405; Dir., Office of Workers’ Comp. Programs v. Peabody Coal Co., 554 F.2d 310,
333 (7th Cir. 1977); Duncan Energy Co. v. Three Affiliated Tribes, 27 F.3d 1294,
1297 (8th Cir. 1994); In re Osborne, 76 F.3d 306, 309 (9th Cir. 1996); United
States v. Meyers, 200 F.3d 715, 720 (10th Cir. 2000); 11TH CIR. RULE 36-3; United
States v. Steele, 147 F.3d 1316, 1317-18 (11th Cir. 1998) (en banc); Thompson v.
Thompson, 244 F.2d 374, 375 (D.C. Cir. 1957); LaForte v. Horner, 833 F.2d 977,
980 (Fed. Cir. 1987).

21. See cases cited supra note 20.

22. A colleague has raised the question whether the “no panel overruling”
rule is more fairly characterized as a rule of stare decisis or as a rule of circuit
administration. A fair number of cases explicitly treat the rule as a variant of
stare decisis. See, e.g., Stauth v. Nat’l Union Fire Ins. Co., 236 F.3d 1260, 1267
(10th Cir. 2001); United States v. Lewko, 269 F.3d 64, 66 (1st Cir. 2001);
Abraham, 137 F.3d at 269; Williams v. Chrans, 50 F.3d 1356, 1357 (7th Cir.
1995). Even putting the courts’ apparent understanding of the rule aside, I think
the rule is fairly treated as part of stare decisis doctrine. The “no panel
overruling” rule, like the rules of stare decisis generally, specifies the terms on
which precedent may be overruled. Granted, it is a rule of circuit administration
insofar as it allocates decisionmaking power between panels situated earlier in
time, panels situated later in time, and the en banc court. Cf. North Carolina
Util. Comm’n v. FCC, 552 F.2d 1036, 1045 (4th Cir. 1977) (“If the rule of
interpanel accord serves a purpose different from that of stare decisis, its purpose
must be to allocate decision-making power between coequal panels subject to
reversal by the Court of Appeals en banc.”). But in this respect, stare decisis itself
is a rule of judicial administration. It too “allocate[s] decisionmaking
responsibility among successive courts, by specifying the point at which an issue
may be addressed.” Lea Brilmayer, The Jurisprudence of Article III: Perspectives
on the “Case or Controversy” Requirement, 93 HARV. L. REV. 297, 304 (1979). The
“no panel overruling” rule, like stare decisis generally, is a means by which the
courts order the exercise of the judicial power so as to maintain stability in the law.

23. Phonometrics Inc. v. Choice Hotels Int’l, Inc., 2001 WL 1217219, at *912
(Fed. Cir. Oct. 9, 2001).
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will overrule precedent absent “special justification.”?* Error in
the precedent does not so qualify.?® Instead, in addition to the
error, courts consider a series of factors. To be overruled, a
case should be not only erroneous, but also unworkable.?
Overruling it should not tarnish the public’s perception of the
judiciary or upset reliance interests.?” The very strong
presumption in the federal courts is that precedent will stand.?

In certain categories of cases, courts have strengthened
this presumption even further. The Supreme Court and many
of the courts of appeals have adopted a “super strong”
presumption of irreversibility for statutory precedent on the
theory that Congress’s failure to amend a statute in response to
a judicial interpretation of it reflects approval of that
interpretation.? This “super strong” presumption for statutory

24. See, e.g., Dickerson v. United States, 530 U.S. 428, 443 (2000); United

States v. Int’l Bus. Mach. Corp., 517 U.S. 843, 856 (1996); Payne v. Tennessee,
501 U.S. 808, 849 (1991) (“[T]his Court has never departed from precedent absent

‘special justification.”); Patterson v. McLean Credit Union, 491 U.S. 164, 172
(1989) (same); Arizona v. Rumsey, 467 U.S. 203, 212 (1984); Arecibo Cmty. Health
Care v. Puerto Rico, 270 F.3d 17, 22 (1st Cir. 2001) (“A departure from stare
decisis must . .. be supported by some ‘special justification.”); United States v.
Reveron Martinez, 836 F.2d 684, 687 n.2 (1st Cir. 1988) (same); see also Emery G.
Lee, III, Overruling Rhetoric: The Court’s New Approach to Stare Decisis in
Constitutional Cases, 33 U. TOL. L. REV. 581, 582 (2002) (arguing that the “special
justification” standard is a relatively new requirement).

25. See cases cited supra note 24; see also Emery G. Lee, 111, supra note 24,
at 582 (“special justification” requires “more than the belief that the precedent
was wrongly decided”).

26. See, e.g., Planned Parenthood v. Casey, 505 U.S. 833, 854-55 (1992)
(considering, inter alia, whether prior rule was unworkable); Gately v.
Massachusetts, 2 F.3d 1221, 1226 (1st Cir. 1993) (noting that “a decision may
properly be overruled if seriously out of keeping with contemporary views or
passed by in the development of the law or proved to be unworkable”).

27. Casey, 505 U.S. at 855-56, 865.

28. See, e.g., Payne, 501 U.S. at 827 (“Adhering to precedent ‘is usually the
wise policy, because in most matters it is more important that the applicable rule
of law be settled than that it be settled right.” (quoting Burnet v. Coronado Oil &
Gas Co., 285 U.S. 393, 406 (1932) (Brandeis, J., dissenting)); Gately, 2 F.3d at
1226 (“[Tlhere is a heavy presumption that settled issues of law will not be
reexamined.”).

29. Patterson, 491 U.S. at 172-73 (“Considerations of stare decisis have
special force in the area of statutory interpretation, for here, unlike in the context
of constitutional interpretation, the legislative power is implicated, and Congress
remains free to alter what we have done.”); see also Hohn v. United States, 524
U.S. 236, 251 (1998); Square D Co. v. Niagara Frontier Tariff Bureau, 476 U.S.
409, 424, n.34 (1986); Ill. Brick Co. v. Illinois, 431 U.S. 720, 736 (1977). The
courts of appeals apply the same presumption. See, e.g., Elec. Contractors, Inc. v.
NLRB, 245 F.3d 109, 120-21 (2d Cir. 2001); Stewart v. Dutra Constr. Co., 230
F.3d 461, 467 (1st Cir. 2000); Bath Iron Works Corp. v. Dir., Office of Workers’
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precedent is relatively recent.®® Other categories of cases,
however, such as commercial cases and cases involving
property rights, have long received heightened protection from
overruling.3! Precedent infused with a “super strong”
presumption of irreversibility binds litigants even more tightly
to results obtained by those who have gone before them.3?

2. Does Distinguishing Dampen the Preclusive Effect
of Stare Decisis?

Cynics might argue that precedent does not bind litigants
because, no matter what the rules of stare decisis require,
courts generally circumvent precedent they do not like.3® In
this view, a court’s ability to distinguish cases significantly
undercuts any potentially preclusive effect of stare decisis.

The ability to distinguish cases, however, either honestly
or disingenuously, does not entirely deprive stare decisis of its
bite.3* To take disingenuous distinguishing (distinguishing the

Comp., 136 F.3d 34, 42 (1st Cir. 1998); United States v. Coleman, 158 F.3d 199,
204 (4th Cir. 1998) (Widener, J., dissenting); Mid-America Tablewares, Inc. v.
Mogi Trading Co., 100 F.3d 1353, 1364 (7th Cir. 1996); Chi. Truck Drivers v.
Steinberg, 32 F.3d 269, 272 (7th Cir. 1994); Wash. Legal Found. v. United States
Sentencing Comm’n, 17 F.3d 1446, 1448-49 (D.C. Cir. 1994); General Dynamics
Corp. v. Benefits Review Bd., 565 F.2d 208, 212 (2d Cir. 1977). The phrase “super
strong” presumption belongs to William Eskridge. William N. Eskridge, Jr.,
Overruling Statutory Precedents, 76 GEO. L.J. 1361, 1362 (1988).

30. Thomas R. Lee, Stare Decisis in Historical Perspective, 52 VAND. L. REV.
647, 730-32 (1999) [hereinafter Lee, Historical Perspective] (arguing that the
statutory presumption is a twentieth-century development).

31. See infra note 74 (collecting cases). The Supreme Court has also
suggested that cases resolving “intensely divisive” issues should receive special
protection from overruling. Casey, 505 U.S. at 866-67.

32. Cf Edward H. Levi, An Introduction to Legal Reasoning, 15 U. CHI. L.
REV. 501, 540 (1948) (“More than any other doctrine in the field of precedent, [the
presumption against overruling statutory cases] has served to limit the freedom of
the court.”).

33. See, e.g., Hiroshi Motomura, Using Judgments as Evidence, 70 MINN. L.
REv. 979, 1017 n.186 (1986) (“Stare decisis is not binding because cases can
always be distinguished.”).

34. Cf. Lea Brilmayer, A Reply, 93 HARrv. L. REvV. 1727, 1728 (1980)
(“Neither the cliché that any two cases are potentially distinguishable nor the
characterization of some precedents as formative or tentative solves the problem.
If taken literally, these seem to suggest that it would not make any difference
whether adverse precedents were established. Regardless of whether one
perceives the proper role of stare decisis as strong or weak, in the real world of
litigation, precedents do have some binding force.”); Evan Tsen Lee,
Deconstitutionalizing Justiciability: The Example of Mootness, 105 HARV. L. REV.
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plainly indistinguishable) first: It undeniably happens, and
every lawyer has her favorite example of it. Judicial
dishonesty, however, simply cannot be the rule rather than the
exception. Karl Llewellyn once described what he called the
“steadying factors in our appellate courts.” He argued that,
among other things, the education of judges, the expectations of
them on the bench, and the public nature of decisionmaking
work strongly against any impulse to engage in unreasoned
and willful decisionmaking.?®  Llewellyn’s description is
sensible, and practice appears to bear it out. In the main,
judges do not treat precedent with thinly disguised contempt.
Instead, they write their opinions as if precedent counts.?”

A court’s capacity for “honest” distinguishing
(distinguishing fairly allowed by the rules of stare decisis) does
somewhat blunt a case’s effect on later litigants.?® Courts
cannot, however, fairly distinguish every case. As Frederick
Schauer has observed, the idea that a judge can, in “all or even
most” cases, rationalize from precedent a result she wants is
“at least erroneous and at times preposterous.”?®

Cases involving judicial review illustrate well the fact that
precedent is sometimes indistinguishable. Judicial review can
affect nonparty litigants acutely. Once a court holds a statute
or a portion of a statute facially unconstitutional, it is virtually
impossible for later courts to resurrect it. For example, after
United States v. Morrison,*® it is doubtful that any litigant
could successfully bring a private cause of action under the
Violence Against Women Act. After United States v. Lopez,*' it

603, 652 (1992) (“[TThe undesirability of having an adverse precedent on the books
is unquestionable.”).

35. KARL N. LLEWELLYN, THE COMMON LAW TRADITION: DECIDING APPEALS
19-61 (1960).

36. Id.

37. This is true even when they do not agree with precedent. See, e.g., infra
notes 48-49 (collecting cases in which courts follow precedent while noting
disagreement with it).

38. The ability to distinguish is not logically inconsistent with preclusive
effect. Courts can also distinguish prior cases for purposes of issue preclusion,
and we have no trouble considering issue preclusion “preclusive.” See infra note
92 and accompanying text.

39. Frederick Schauer, Easy Cases, 58 S. CAL. L. REV. 399, 411 (1985).

40. United States v. Morrison, 529 U.S. 598 (2000).

41. United States v. Lopez, 514 U.S. 549 (1995). The precedential effect of
Morrison and Lopez is, of course, primarily vertical. The point remains the same,
however, when one considers the impact of such judicial review cases from a
horizontal perspective.
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is unlikely that any federal prosecutor could secure a conviction
under the Gun-Free School Zones Act.

Cases interpreting texts are often difficult to distinguish,;
thus, they too can have a significant impact on later litigants.
If a court holds that “mere possession” of a gun qualifies as
“use” of it under the federal drug trafficking statute,*? later
defendants cannot persuasively argue that “use” requires
“active employment.” Or, if a court holds that a correctible
vision impairment is not a “disability” under the Americans
with Disabilities Act,*® later plaintiffs cannot successfully
argue that it does so qualify.

The vagueness of language does not significantly diminish
the potentially broad impact of textual interpretations on later
litigants. For example, the word “use” may have a range of
possible meanings, and it may be unclear which of those
meanings Congress intended to convey in a particular statute.
A court may hold that “brandishing” a gun violates a statutory
prohibition on “using” a gun. This interpretation, to be sure,
does not rule out all possible interpretations—if a later case
presents the question whether “mere possession” constitutes
“use” under the same statute, the earlier case will not answer
the question. Nonetheless, the earlier case still makes at least
one interpretation concrete. And that one, concrete
interpretation (“brandishing” constitutes “use”) will govern all
later cases presenting the same interpretive question.

Even when it is distinguishable, precedent binds litigants.
A litigant distinguishing a prior case does not contest that the
precedent binds her as to the issue decided in that case. She
simply argues that a different issue is at stake. Thus, a
plaintiff who challenges a créche and menorah display on city
property is bound by Lynch v. Donnelly,* which upheld a public
créeche display, and by County of Allegheny v. ACLU,* which
upheld a public menorah display. To win, she must argue that
the display is wunconstitutional despite these holdings.

42. Cf. United States v. Torres-Rodriguez, 930 F.2d 1375, 1385 (9th Cir.
1991) (holding that mere possession constitutes “use” under Section 924(c)),
overruled by Bailey v. United States, 516 U.S. 137, 143 (1995) (holding that “use”
under Section 924(c) requires some active employment).

43. Cf. Sutton v. United Airlines, 527 U.S. 471, 488-89 (1999) (holding that
a correctible vision impairment is not a disability for purposes of the Americans
with Disabilities Act). .

44. 465 U.S. 668 (1984).

45. 492 U.S. 573 (1989).



2003] STARE DECISIS AND DUE PROCESS 1023

Whether a litigant argues by distancing herself from precedent
or by trying to come within its terms, she acknowledges its
binding effect. And even where prior cases do not control
directly, they are likely to affect the outcome simply by defining
the terms of the argument. As students of path-dependence
theory have observed; “[T]he order in which cases arrive in the
courts can significantly affect the specific legal doctrine that
ultimately results.”® This is precisely why litigants with an
agenda in mind orchestrate the order in which “test” cases
arrive in the courts.*’

Whatever theoretical arguments one might make about the
ability of distinguishing to gut stare decisis, neither judges nor
litigants behave as if precedent were meaningless. Instead,
they treat precedent as having real effect on outcomes. For
example, judges sometimes publicly assert that they are
following precedent despite disagreement with either its
reasoning or the result it commands.® A recent Seventh
Circuit case is illustrative. There, the court stated:

46. Oona Hathaway, Path Dependence in the Law: The Course and Pattern
of Legal Change in a Common Law System, 86 IOWA L. REV. 601, 605 (2001); see
also Frank Easterbrook, Stability and Reliability in Judicial Decisions, 73
CORNELL L. REV. 422, 425-26 (1988) [hereinafter Easterbrook, Stability and
Reliability in Judicial Decisions); Frank Easterbrook, Ways of Criticizing the
Court, 95 HARvV. L. REv. 802, 817-21 (1982); Maxwell Stearns, Standing Back
from the Forest: Justiciability and Social Choice, 83 CAL. L. REV. 1309 (1995).
Frederick Schauer has observed that first cases can “distort by ‘hogging the
stage;” they set the frame of reference even though the first decisionmaker could
not necessarily anticipate later issues that would be affected. Frederick Schauer,
Giving Reasons, 47 STAN. L. REV. 633, 655 (1995) [hereinafter Schauer, Giving
Reasons]; see also Jeffrey O. Cooper & Douglas A. Berman, Passive Virtues and
Casual Vices in the Federal Courts of Appeals, 66 BROOK. L. REV. 685, 722-23
(2001) (“[Blecause of the binding force given to circuit precedents, early decisions
rendered in ... imperfect settings may and often will establish how all future
cases raising the particular legal issue are litigated and decided.”).

47. Hathaway, supra note 46, at 648-50. Hathaway gives the examples of
Thurgood Marshall’s strategy in segregation cases and Justice Ruth Bader
Ginsburg’s strategy in gender discrimination cases. Id.

48. See, e.g., Clay v. United States, 2002 WL 126094 (7th Cir. Jan. 25, 2002),
rev'd, 123 S. Ct. 1072 (2003) (“Bowing to stare decisis, we are reluctant to overrule
a recently-reaffirmed precedent without guidance from the Supreme Court.”);
Montesano v. Seafirst Commercial Corp., 818 F.2d 423, 426 (5th Cir. 1987)
(bowing to precedent but urging that it be overruled en banc); United States v.
Hoover, 246 F.3d 1054, 1065 (7th Cir. 2001) (Rovner, J., concurring) (“I accept, as
I must, the panel’s holding in Jackson; it is the law of this circuit.... I do so,
however, with great reservation as to the prudence [of the panel’s decision in that
case]”); Moore v. Willis Indep. Sch. Dist., 233 F.3d 871, 876 (5th Cir. 2000)
(Wiener, J., concurring); Bellsouth Corp. v. FCC, 162 F.3d 678, 697 (D.C. Cir.
1998) (Sentelle, J., concurring) (joining majority’s result “only for reasons of stare



1024 UNIVERSITY OF COLORADO LAW REVIEW [Vol. 74

[T]he judges of this panel believe that students involved in
extracurricular activities should not be subject to random,
suspicionless drug testing as a condition of participation in
the activity. Nevertheless, we are bound by this court’s
recent precedent in Todd . ... [W]e believe that we must
adhere to the holding in Todd ... .%°

Other opinions are to the same effect.*

The recent controversy over the legitimacy of unpublished
opinions is more evidence that the federal courts take stare
decisis very seriously.’! This issue is only significant because
federal courts perceive published opinions as binding.’? Judges
on both sides of the issue have made that much clear.5® If stare
decisis were nothing but a “noodle,” to borrow a word from

decisis and binding precedent, not because I believe it correct”); Geib v. Amoco Oil
Co., 163 F.3d 329, 330-31 (6th Cir. 1995) (Engel, J., concurring) (“Were this issue
before us as an original matter... I am quite certain that I would hold
[otherwise] . . . . However, I agree that we are bound to honor our prior decision as
a matter of stare decisis....”). For the expression of similar sentiment with
respect to vertical stare decisis, see, for example, Causeway Med. Suite v. Ieyoub,
109 F.3d 1096, 1113 (5th Cir. 1997) (Garza, dJ., concurring) (“For the second time
in my judicial career, I am forced to follow a Supreme Court opinion I believe to be
inimical to the Constitution.”), overruled by Okpalobi v. Foster, 244 F.3d 405 (5th
Cir. 2001); Sojourner T. v. Edwards, 974 F.2d 27, 31 (5th Cir. 1992) (Garza, J.,
concurring) (following Planned Parenthood v. Casey despite disagreement with it);
Loughney v. Hickey, 635 F.2d 1063, 1065 (3d Cir. 1980) (Aldisert, J., concurring)
(following precedent despite “vehement disagreement” with it).

49. Joy v. Penn-Harris-Madison Sch. Corp., 212 F.3d 1052, 1066 (7th Cir.
2000) (adhering to Todd v. Rush County Sch., 133 F.3d 984 (7th Cir. 1998)).

50. See supra note 48 (collecting cases).

51. See supra note 1 (collecting post-Anastasoff literature); see also Robert J.
Martineau, Restrictions on Publication and Citation of Judicial Opinions: A
Reassessment, 28 U. MICH. J.L. REFORM 119 (1994); Lauren K. Robel, The Myth of
the Disposable Opinions: Unpublished Opinions and Government Litigants in the
United States Courts of Appeals, 87 MICH. L. REV. 940 (1989); Howard Slavitt,
Selling the Integrity of the System of Precedent: Selective Publication,
Depublication, and Vacatur, 30 HARV. C.R.-C.L.. L. REV. 109 (1995); George M.
Weaver, The Precedential Value of Unpublished Judicial Opinions, 29 MERCER L.
REV. 477 (1988).

52. See, e.g., Milton S. Kronheim & Co. v. District of Columbia, 91 F.3d 193,
197 (D.C. Cir. 1996) (citing the distinction as justification for its departure from
prior unpublished opinion).

53. See Hart v. Massanari, 266 F.3d 1155 (9th Cir. 2001); Anastasoff v.
United States, 223 F.3d 898 (8th Cir.), vacated as moot on reh’g en banc, 235 F.3d
1054 (8th Cir. 2000); see also Richard S. Arnold, Unpublished Opinions: A
Comment, 1 J. APP. PRAC. & PROCESS 219 (1999); Boggs & Brooks, supra note 1;
Kozinski & Reinhardt, supra note 1; Boyce F. Martin, Jr., In Defense of
Unpublished Opinions, 60 OHIO ST. L.J. 177 (1999).
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Judge Posner,® the distinction between published and
unpublished opinions would be of no consequence.

Litigants, too, take stare decisis seriously. Repeat litigants
settle cases that are not sure wins for fear of the effect that a
loss could have on cases coming down the pike. Repeat players
who settle also try to convince the court to vacate precedent so
as to escape its stare decisis effect. Nonparties invested in an
issue file amicus briefs in an effort to shape the precedent that
will later affect them. Nonparties occasionally seek even
greater involvement. Courts grant motions for intervention as
of right based on the potential for adverse stare decisis
effects.’¢ In the high-profile case Piscataway Township Board

54. Bethesda Lutheran Homes & Serv., Inc. v. Born, 238 F.3d 853, 858
(7th Cir. 2001).

55. Indeed, the use of unpublished opinions may be attributable at least in
part to the rigidity of stare decisis. Because it is so difficult to overrule a
published opinion, the courts of appeals sometimes use unpublished opinions to
avoid precedential effect. See, e.g., Milton S. Kronheim & Co., 91 F.3d at 20405
(Silberman, J., concurring) (noting that prior opinion was unpublished so as to
avoid giving it precedential effect, thereby preserving the opportunity to raise the
issue again); see also Cooper & Berman, supra note 46, at 739-40 (advocating use
of the unpublished opinion as a way to avoid prematurely setting circuit precedent
in stone); Patricia Wald, The Rhetoric of Results and the Results of Rhetoric, 62 U.
CHI. L. REV. 1371, 1374 (1995) (“I have seen judges purposely compromise on an
unpublished opinion incorporating an agreed-upon result in order to avoid a time-
consuming public debate about what law controls. I have even seen wily would-be
dissenters go along with a result they do not like so long as it is not elevated to a
precedent.”). Interestingly, Thomas R. Lee and Lance S. Lehnhof have asserted
that the founding generation’s approach to precedent “is most closely aligned with
the current treatment accorded to unpublished opinions, not with the more rigid
adherence extended to their published counterparts.” Lee & Lehnhof, supra
note 1, at 154.

56. See, e.g., Coalition of Ariz./N.M. Counties for Stable Econ. Growth v.
Dep’t of Interior, 100 F.3d 837, 844 (10th Cir. 1996); Sierra Club v. Glickman, 82
F.3d 106, 109-10 (5th Cir. 1996); Oneida Indian Nation v. New York, 732 F.2d
261, 265-66 (2d Cir. 1984); Corby Recreation, Inc. v. General Elec. Co., 581 F.2d
175, 177 (8th Cir. 1978); NRDC v. United States Nuclear Regulatory Comm’n, 578
F.2d 1341, 1345 (10th Cir. 1978); Nuesse v. Camp, 385 F.2d 694, 702 (D.C. Cir.
1967); Fla. Power Corp. v. Granlund, 78 F.R.D. 441, 444 (M.D. Fla. 1978); In re
Oceana Int’l, Inc., 49 F.R.D. 329, 332 (S.D.N.Y. 1970). The adverse stare decisis
effects of a decision on nonparties do not typically require joinder under Rule 19,
see Geoffrey Hazard, Indispensable Party: The Historical Origin of a Procedural
Phantom, 61 COLUM. L. REV. 1254, 1288 n.183 (1961), although some scholars
have argued that maybe they should, see Carl Tobias, Rule 19 and the Public
Rights Exception to Party Joinder, 65 N.C. L. REV. 745, 777 (1987). In addition,
while courts generally refuse to certify class actions based on adverse impact from
stare decisis (because, of course, this would make all or most actions certifiable),
they have certified classes when the possibility of adverse stare decisis effects is
coupled with some sort of pre-existing legal relationship between class members.
Elizabeth Barker Brandt, Fairness to the Absent Members of a Defendant Class: A
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of Education v. Taxman, nonparties engineered a settlement
between the parties just before oral argument in the Supreme
Court for fear of the blow that bad precedent in that case could
deal to affirmative action.’” The preclusive power of stare
decisis is real, and those faced with its threat treat it as so.

3. The Due Process Question

This preclusive effect raises serious due process issues,
and, as I shall argue below, occasionally slides into
unconstitutionality. In adjudication—where, by definition, life,
liberty, or property is at stake—the Constitution guarantees
litigants due process of law.?® Due process includes the right to
an opportunity to be heard on the merits of one’s claims or
defenses.® To the extent that a rigid application of stare
decisis deprives litigants of this opportunity, it raises a due
process issue.

Occasionally, a court or commentator has at least flagged
this problem.®® For example, in Northwest Forest Resource
Council v. Dombeck, the D.C. Circuit recognized that the
improper application of stare decisis can offend the Due

Proposed Revision of Rule 23, 1990 B.Y.U. L. REV. 909, 948 n.80 (1990) (collecting
cases).

57. Taxman v. Bd. of Educ. of Township of Piscataway, 91 F.3d 1547 (3d Cir.
1996), cert. granted sub nom. Piscataway Township Bd. of Educ. v. Taxman, 521
U.S. 1117 (1997), cert. dismissed, 522 U.S. 1010 (1997); see also Lisa Estrada,
Buying the Status Quo on Affirmative Action: The Piscataway Settlement and its
Lessons about Interest Group Path Manipulation, 9 GEO. MASON U. CIv. RTS. L.J.
207 (1999); Linda Greenhouse, Settlement Ends High Court Case on Preferences:
Tactical Retreat, N.Y. TIMES, Nov. 22, 1997, at Al.

58. U.S. CONST. amend. V; see also infra notes 171-73 and accompanying
text (discussing adjudication and due process).

59. Richards v. Jefferson County, 517 U.S. 793, 797-98, 797 n.4 (1996);
Martin v. Wilks, 490 U.S. 755, 761-62 (1989); Blonder-Tongue Lab., Inc. v. Univ.
of I11. Found., 402 U.S. 313, 329 (1971); Hansberry v. Lee, 311 U.S. 32, 40 (1940).

60. John McCoid has observed that if rigorously followed, the “no panel
overruling” rule “seems to be on the borderline of a denial of due process to the
party who is adversely affected by the prior decision. He has no true day in court
on his claim or defense.” John McCoid, Inconsistent Judgments, 48 WASH. & LEE
L. REV. 487, 513 (1991); see also Brilmayer, supra note 22, at 306-07 (1979)
(identifying a due process problem in the application of stare decisis, albeit a due
process problem of less severity than that posed by res judicata). In a related
vein, Barry A. Miller has argued that sua sponte appellate rulings can violate a
litigant’s due process right to an opportunity to be heard. Barry A. Miller, Sua
Sponte Appellate Rulings: When Courts Deprive Litigants of an Opportunity to Be
Heard, 39 SAN DIEGO L. REV. 1253 (2002).
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Process Clause.®! In Dombeck, the district court had rejected
the plaintiffs’ challenges to a federal environmental plan on the
ground that it was bound by the stare decisis effect of a
decision by a court in another district.? The D.C. Circuit held
that stare decisis did not apply because a district court is not
bound by decisions from another district, and the rejection of
the plaintiffs’ claims on this ground violated their “right to be
heard on the merits of their claims.”?

Similarly, in Colby v. J.C. Penney Co., a district judge
treated precedent from another district as outcome-
determinative in a sex discrimination suit against J.C.
Penney.®* The Seventh Circuit pointed out that neither claim
nor issue preclusion could apply to the Colby plaintiff because
she had not been a party to the prior suit.®* It then reversed
the district court for treating persuasive authority as
authoritative. In doing so, it observed that “within reason, the
parties to cases before [this court and the district courts of this
circuit] are entitled to our independent judgment.”® While the
Seventh Circuit did not ground its decision in the Due Process
Clause, its decision appears to rest on due process concerns.

Both Dombeck and Colby raise more questions than they
answer. In asserting that the due process failure lay in the
district court’s choice to treat persuasive precedent as binding,
Dombeck implies that the Due Process Clause would have
permitted the court to foreclose the merits of the litigants’
claims with precedent from the same jurisdiction. The case
does not explain why the rigid application of precedent offends
the Due Process Clause in the former context but not the latter.
Similarly, Colby does not explain why preclusion by out-of-

61. 107 F.3d 897 (D.C. Cir. 1997). By contrast, the Sixth Circuit has
dismissed the argument that rigid application of precedent to a nonparty violates
the Due Process Clause as “obviously without merit.” Kent v. Johnson, 821 F.2d
1220, 1228 (6th Cir. 1987).

- 62. In Dombeck, the plaintiffs challenged the Secretary of Interior’s plan for
managing forests in the Pacific Northwest. Other groups unsuccessfully had
challenged the same plan in the Western District of Washington. Dombeck, 107
F.3d at 898.

63. Id.

64. 811 F.2d 1119 (7th Cir. 1987). J.C. Penney only permitted those
employees who were “heads of household” to opt into the company’s medical and
dental insurance plans. The EEOC had challenged the same policy unsuccessfully
before a district court in Detroit. Id. at 1122.

65. Id. at 1124-25.

66. Id. at 1123.
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circuit precedent offends fairness but preclusion by in-circuit
precedent does not. The question of whether and how the Due
Process Clause applies to the doctrine of stare decisis remains
unexamined in existing scholarship and case law.

B. The Standard Account of Stare Decisis

Courts and scholars have given the topic of stare decisis
serious attention.®” But with very few exceptions, they have
not paid attention to the preclusive effect of precedent on
individual litigants,®® much less to whether this preclusion

67. For a sampling of the literature, see, for example, BENJAMIN N.
CARDOZO, THE NATURE OF THE JUDICIAL PROCESS (1921); PRECEDENT IN LAW
(Lawrence Goldstein ed., 1987); LLEWELLYN, supra note 35; Larry Alexander,
Constrained by Precedent, 63 S. CAL. L. REV. 1 (1989); William Bader, Some
Thoughts on Blackstone, Precedent, and Originalism, 19 VT. L. REV. 5 (1994);
Charles Cooper, Stare Decisis: Precedent and Principle in Constitutional
Adjudication, 73 CORNELL L. REV. 401 (1988); James Eisenhower, III, Four
Theories of Precedent, 61 TEMP. L. REV. 871 (1988); Charles Fried, Constitutional
Doctrine, 107 HARV. L. REV. 1140 (1994); Anthony Kronman, Precedent and
Tradition, 99 YALE L.J. 1029 (1990); Lee, Historical Perspective, supra note 30;
Earl Maltz, The Nature of Precedent, 66 N.C. L. REV. 367 (1988) [hereinafter
Maltz, The Nature of Precedent]; Earl Maltz, Some Thoughts on the Death of Stare
Decisis in Constitutional Law, 1980 WIS. L. REV. 467 [hereinafter Maltz, Death of
Stare Decisis); Henry Monaghan, Stare Decisis and Constitutional Adjudication,
88 CoLuM. L. REv. 723 (1988); Erin O'Hara, Social Constraint or Implicit
Collusion?: Toward a Game Theoretic Analysis of Stare Decisis, 24 SETON HALL L.
REV. 736 (1993); Paulsen, supra note 2; Christopher Peters, Foolish Consistency:
On Equality, Integrity, and Justice in Stare Decisis, 105 YALE L.J. 2031 (1996);
Lewis Powell, Jr., Stare Decisis and Judicial Restraint, 1991 J. SUP. CT. HIST. 16;
Max Radin, The Trail of the Calf, 32 CORNELL L.Q. 137 (1936); Schauer,
Precedent, supra note 16; Jed Bergman, Note, Putting Precedent in Its Place: Stare
Decisis and Federal Predictions of State Law, 96 COLUM. L. REV. 969 (1996).

68. Notable exceptions are Lea Brilmayer, Christopher Peters, and William
Rubenstein. While none of these scholars has explored the due process problem,
each has observed the way that stare decisis affects individual litigants. See
Brilmayer, supra note 22 (arguing that the justiciablity doctrines can be
understood as a way of ensuring that later litigants are adequately represented in
the litigation of cases that will bind them); Christopher Peters, Adjudication as
Representation, 97 COLUM. L. REV. 312 (1997) (arguing that adjudicative
lawmaking is democratically legitimate so long as later litigants are similarly
situated to the parties who originally litigated a precedential case); William
Rubenstein, Divided We Litigate: Addressing Disputes Among Group Members
and Lawyers in Civil Rights Campaigns, 106 YALE L.J. 1623 (1997) (proposing a
“group decisionmaking” model for civil-rights litigation to counter the problem of
individual litigants unilaterally binding other group members through the
operation of stare decisis). There are a few others who have noted the preclusive
effect on individual litigants at least in passing. See, e.g., Arthur S. Miller,
Constitutional Decisions as De Facto Class Actions: A Comment on the
Implications of Cooper v. Aaron, 58 U. DET. J. OF URBAN LAW 573, 574 (1981)
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implicates due process. Instead, the standard account of stare
decisis has treated stare decisis as a doctrine of exclusively
institutional concern.

The questions that traditionally have occupied courts and
scholars with respect to stare decisis are systemic. Courts and
commentators have considered the kinds of errors that justify
or even require the overruling of precedent.®® They have
thought about the kinds of reliance interests that justify
keeping an erroneous decision on the books.”” They have
debated whether the force of a precedent should vary with its
subject matter—whether it should be particularly weak in
constitutional cases”™ and cases dealing with procedure and

(observing that “Supreme Court decisions, in constitutional cases at least, are de
facto class actions”); Michael Stokes Paulsen, The Most Dangerous Branch:
Executive Power to Say What the Law Is, 83 GEO. L.J. 217, 285-86 (1994) (making
same de facto class action point). Occasionally a court has noted the implications
of stare decisis for individual litigants. See, e.g., Richmond Newspapers v.
Virginia, 448 U.S. 555, 595 (1979) (Brennan, J., concurring) (observing that cases
involving individuals “impose official and practical consequences upon members of
society at large”).

69. See, e.g., Akhil Reed Amar, On Lawson on Precedent, 17 HARV. J.L. &
PUB. PoL. 39, 39-42 (1994) (arguing that judges may adhere to even
constitutional errors); Gary Lawson, The Constitutional Case Against Precedent,
17 HARv. J.L. & PUB. POL’Y. 23 (1994) (arguing that judges are bound by the
judicial oath to correct errors of constitutional interpretation); Lee, Historical
Perspective, supra note 30, at 655-59 (detailing vacillation on Supreme Court
regarding whether existence of error is grounds for overruling); Caleb Nelson,
Stare Decisis and Demonstrably Erroneous Precedents, 87 VA. L. REV. 1, 18 (2001)
(arguing that demonstrable errors should be overruled); Geoffrey Stone,
Precedent, the Amendment Process, and Evolution in Constitutional Doctrine, 11
HARV. J.L. & PUB. POL’Y. 67, 71-73 (1988).

70. See, e.g., Planned Parenthood v. Casey, 505 U.S. 833, 855-57 (1992)
(holding that reliance on availability of abortion counts in stare decisis calculus);
id. at 956-57 (Rehnquist, C.J., dissenting) (insisting that such abstract interests
do not count); Michael J. Gerhardt, The Pressure of Precedent: A Critique of the
Conservative Approaches to Stare Decisis in Abortion Cases, 10 CONST. COMMENT.
67, 78 (1993) (claiming that reliance interests at stake in Casey were even greater
than plurality imagined); see also A. GOLDBERG, EQUAL JUSTICE: THE WARREN
ERA OF THE SUPREME COURT 74 (1971) (arguing that stare decisis should be
strongest when overruling precedent would contract individual freedom and
weakest when overruling would expand individual freedom), quoted in Charles J.
Cooper, Stare Decisis: Precedent and Principle in Constitutional Adjudication, 73
CORNELL L. REV. 401, 403 (1988).

71. The Supreme Court often notes that stare decisis should be weaker in
constitutional cases, because constitutional amendment—the only way around a
constitutional decision if it is not overruled—can be accomplished only with great
difficulty. See, e.g., Agostini v. Felton, 521 U.S. 203, 235 (1997); Arizona v.
Rumsey, 467 U.S. 203, 212 (1984); Smith v. Allwright, 321 U.S. 649, 665-66
(1944); Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 405-11 (1932) (Brandeis,
J., dissenting). Courts of appeals make the same point. See, e.g., Joy v. Penn-
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evidence,”? and particularly strong in statutory cases™ and
cases dealing with property and contract.” They have worried
about whether a weak form of stare decisis would harm the

Harris-Madison Sch. Corp., 212 F.3d 1052, 1065-66 (7th Cir. 2000); United States
v. Babich, 785 F.2d 415, 417 (8d Cir. 1986); Gault v. Garrison, 523 F.2d 205, 207
(7th Cir. 1975); Whiteside v. S. Bus Lines, 177 F.2d 949, 951 (6th Cir. 1949). For
commentary discussing this “weak” constitutional presumption, see, for example,
Easterbrook, Stability and Reliability in Judicial Decisions, supra note 46, at
430-31 (arguing that constitutional presumption should be strong, not weak). In
addition to the standard “difficulty of amendment” rationale, some advance the
judicial oath to uphold the Constitution as a reason for giving stare decisis less
force in constitutional cases. See, e.g., South Carolina v. Gathers, 490 U.S. 805,
825 (1989) (Scalia, J., dissenting); Graves v. New York ex rel. O’Keefe, 306 U.S.
466, 491-92 (1939) (Frankfurter, J., concurring); William O. Douglas, Stare
Decisis, 49 COLUM. L. REV. 735, 736 (1949); Lawson, supra note 69; Paulsen,
supra note 2, at 1548 n.38.

72. See infra note 74.

73. Both the Supreme Court and the courts of appeals treat statutory
precedent as particularly binding. See supra note 24 (citing cases). For
commentary discussing this “super strong” statutory presumption, see, for
example, Easterbrook, Stability and Reliability in Judicial Decisions, supra note
46, at 426-29 (criticizing presumption); William N. Eskridge, Jr., Overruling
Statutory Precedents, 76 GEO. L.J. 1361 (1988) (criticizing presumption); Daniel A.
Farber, Statutory Interpretation, Legislative Inaction, and Civil Rights, 87 MICH.
L. REV. 1, 12 n.45 (1988) (supporting presumption); Levi, supra note 32, at 540
(supporting presumption); Maltz, The Nature of Precedent, supra note 67, at 388—
89 (criticizing presumption); Lawrence C. Marshall, Let Congress Do It: The Case
for an Absolute Rule of Statutory Stare Decisis, 88 MICH. L. REV. 177 (1989)
(supporting presumption).

74. The Supreme Court has said that “[c]lonsiderations of stare decisis are at
their acme in cases involving property and contract rights, where reliance
interests are involved . .. ; the opposite is true in cases ... involving procedural
and evidentiary rules.” Payne v. Tennessee, 501 U.S. 808, 828 (1991) (citing Swift
& Co. v. Wickham, 382 U.S. 111, 116 (1965)); see also Hohn v. United States, 524
U.S. 236, 251-52 (1998); Oregon ex rel. State Land Bd. v. Corvallis Sand & Gravel
Co., 429 U.S. 363 (1977); Burnet, 285 U.S. at 405-11 (Brandeis, J., dissenting);
United States v. Title Ins. & Trust Co., 265 U.S. 472 (1924); The Genesee Chief v.
Fitzhugh, 53 U.S. (12 How.) 443, 458 (1852); Smith v. Turner, 48 U.S. (7 How.)
283, 470 (1849). For similar discussion in the courts of appeals, see Johnson &
Johnston Assoc., Inc. v. R.E. Serv. Co., 285 F.3d 1046, 1066 (Fed. Cir. 2002)
(property); United States v. Boyd, 208 F.3d 638, 652 (7th Cir. 2000) (procedure);
Confederated Salish & Kootenai Tribes v. Namen, 665 F.2d 951, 960 (9th Cir.
1982) (property); Cherokee Nation v. Oklahoma, 402 F.2d 739, 746 (10th Cir.
1968) (property); United States v. Minnesota, 113 F.2d 770, 774 (8th Cir. 1940)
(property); Dunn v. Micco, 106 F.2d 356, 359 (10th Cir. 1939) (property); Am.
Mortgage Co. v. Hopper, 64 F. 553 (9th Cir. 1894) (property); see also Meadows v.
Chevron, 782 F. Supp. 1189, 1192 (E.D. Tex. 1991) (stare decisis applies with
special force to decisions affecting title to land). The view that cases involving
property rights should receive special protection from stare decisis has been
sharply criticized. See, e.g., Payne, 501 U.S. at 852-53 (Marshall, dJ., dissenting)
(“[Sltare decisis is in many respects even more critical in adjudication involving
constitutional liberties than in adjudication involving commercial entitlements.”);
Bader, supra note 67, at 5; Gerhardt, supra note 70, at 78-79.
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public’s perception of the judiciary.”” They have analyzed
whether stare decisis is efficient.”

To the extent that the traditional account has focused on
precedent’s binding effect, it has focused on judges. As the
Federal Circuit has put it; “[S]tare decisis is a doctrine that
binds courts. ... It does not bind parties.””” Stare decisis is
regarded as a doctrine of judicial restraint.”® Alexander
Hamilton touted the virtues of stare decisis on this basis in
Federalist No. 78." Advocates of a particularly binding form of
stare decisis often rest their arguments on the need to restrain
the judicial power,® and arguments bemoaning the supposed
demise of stare decisis tend to be arguments about how the law
has become nothing but what a majority of judges says it is.®!
That judges feel stare decisis operating directly upon them in a
personal way, rather than upon litigants, is made evident

75. See, e.g., Planned Parenthood v. Casey, 505 U.S. 833, 866-67 (1992);
Vasquez v. Hillery, 474 U.S. 254, 265-66 (1986); Moragne v. States Marine Lines,
Inc., 398 U.S. 375, 403 (1970); Deborah Hellman, The Importance of Appearing
Principled, 37 ARIZ. L. REvV. 1107, 1118-20 (1995) (claiming that the Court’s
concern about how stare decisis will affect its image is a twentieth-century trend
that Casey fully developed); Maltz, Death of Stare Decisis, supra note 67, at 484;
Powell, Jr., supra note 67, at 484; John Paul Stevens, The Life Span of a Judge-
Made Rule, 58 N.Y.U.L. REV. 1, 2 (1983).

76. See, e.g., William M. Landes & Richard A. Posner, Legal Precedent: A
Theoretical and Empirical Analysis, 19 J.L. & ECON. 249 (1976); Thomas R. Lee,
Stare Decisis in Economic Perspective: An Economic Analysis of the Supreme
Court’s Doctrine of Precedent, 78 N.C. L. REV. 643 (2000) [hereinafter Lee,
Economic Perspectivel; Jonathan R. Macey, The Internal and External Costs and
Benefits of Stare Decisis, 65 CHL-KENT L. REV. 93 (1989).

77. Nat’l Org. of Veterans’ Advocates, Inc. v. Sec’y of Veterans Affairs, 260
F.3d 1365, 1373-74 (Fed Cir. 2001); see also 18 MOORE’S FEDERAL PRACTICE,
supra note 13, at § 130.01 n.2 (similar).

78. See Nelson, supra note 69, at 8 (arguing that stare decisis developed as
a means of restraining the discretion “that legal indeterminacy would otherwise
give judges”). Viewing stare decisis as a means of protecting a court’s appearance
of legitimacy goes to this same concern: by exercising restraint in following
precedent, a court preserves its public legitimacy. See supra note 75 and
accompanying text. :

79. In Federalist No. 78, Hamilton argued that in order “[t]o avoid an
arbitrary discretion in the courts, it is indispensable that they should be bound
down by strict rules and precedents, which serve to define and point out their
duty in every particular case that comes before them . ...” THE FEDERALIST NO.
78, at 471 (Alexander Hamilton) (Clinton Rossiter ed., 1961).

80. See generally id.

81. See, e.g., Payne v. Tennessee, 501 U.S. 808, 844 (1991) (Marshall, J.,
dissenting); William S. Consovoy, The Rehnquist Court and the End of
Constitutional Stare Decisis: Casey, Dickerson, and the Consquences of Pragmatic
Adjudication, 2002 UTAH L. REV. 53, 56; Maltz, Death of Stare Decisis, supra note
67, at 484.
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simply by the number of times phrases like “we are constrained
by” and “we are bound by” appear in judicial opinions.®? Those
chafing against stare decisis typically frame their arguments
as arguments about why judges should be free to follow their
own best judgment in deciding a case.’® No one makes the
argument that stare decisis should leave litigants free. In the
conventional view, stare decisis is an obligation that runs with
the judicial office, binding each judge to commitments made by
her predecessors.%

Of course—and this is true despite the system’s failure to
acknowledge it—to the extent that precedent binds judges, it
inevitably binds litigants.?> We take no account of this effect,
however, in shaping stare decisis doctrine. In the traditional
account of stare decisis, individual litigants are invisible
players.

I1. ISSUE PRECLUSION AND THE REQUIREMENTS OF DUE
PROCESS

This oversight in stare decisis doctrine is surprising given
the painstaking attention we have paid to the implications of
preclusion for litigants in other areas of the law. The problem
in stare decisis comes into focus when seen through the lens of
issue preclusion, which litigants experience in much the same
way as stare decisis. Although the two doctrines affect litigants
similarly, they treat litigants quite differently. While stare

82. See, e.g., United States v. Humphrey, 287 F.3d 422, 450 (6th Cir. 2002);
Perez v. Volvo Car Corp., 247 F.3d 303, 313 (Ist Cir. 2001); Harris v. Philip
Morris Inc., 232 F.3d 456, 459 (5th Cir. 2000); Ass'n of Civilian Technicians Mont.
Air Chapter v. FLRA, 756 F.2d 172, 176 (D.C. Cir. 1985); Ransom v. S & S Food
Ctr., 700 F.2d 670, 674 (11th Cir. 1983); United States v. Rosales-Lopez, 617 F.2d
1349, 1354 (9th Cir. 1980); Pitcairn v. Fisher, 78 F.2d 649, 653 (8th Cir. 1935).

83. See, e.g., Johnson v. Transp. Agency, 480 U.S. 616, 644 n.4 (1987)
(Stevens, J., concurring) (relying on Justice Cardozo to argue that a judge ought to
be free to overrule a decision inconsistent with her sense of justice); Tyler Pipe
Indus. v. Wash. State Dep’t of Revenue, 483 U.S. 232, 265 (1987) (Scalia, J.,
dissenting) (calling wrongly decided precedent a “sort of intellectual adverse
possession”); CARDOZO, supra note 67, at 152 (“If judges have woefully
misinterpreted the mores of their day, or the mores of their day are no longer
ours, they ought not to tie, in helpless submission, the hands of their successors.”).

84. Amar, supra note 69, at 41-43 (stating that stare decisis gives earlier
courts priority over later courts); Brilmayer, supra note 22, at 304 (“Stare decisis
in effect subordinates the opinions and policy choices of later courts to those of the
present court.”).

85. See supra Part LA.
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decisis virtually ignores individual litigants, issue preclusion
makes them a primary concern.

A. Issue Preclusion and the Requirements of Due Process

Stare decisis and issue preclusion operate in much the
same way: Both are judge-made doctrines that use the
resolution of an issue in one suit to determine the issue in later
suits.®  Thus, under stare decisis, a decision holding a
municipal curfew unconstitutional®” will control the disposition
of this issue when it recurs in a later suit. Similarly, under
issue preclusion, a decision holding a statute constitutional will
control the disposition of that issue when it recurs in a later
suit.®8 ‘
Issue preclusion arises when an issue “actually litigated”
in a suit and “necessary” to the resolution of it recurs in a later
suit.®® Issue preclusion will not apply unless the party to be
precluded had a “full and fair opportunity to litigate” in the
prior suit.®® It can be invoked by one litigant against another

86. For an overview of the requirements of issue preclusion, see 18 CHARLES
ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 4416 (2d ed. 2002)
[hereinafter WRIGHT ET AL., FEDERAL PRACTICE].

87. See, e.g., Nunez v. City of San Diego, 114 F.3d 935 (9th Cir. 1997)
(holding unconstitutional a municipal curfew ordinance).

88. See, e.g., Montana v. United States, 440 U.S. 147 (1979) (binding the
United States to the Montana Supreme Court’s prior determination that a
particular tax statute was constitutional).

89. Va. Hosp. Ass’'n v. Baliles, 830 F.2d 1308, 1311-12 (4th Cir. 1987);
Mother’s Restaurant, Inc. v. Mama’s Pizza, 723 F.2d 1566, 1569 (Fed Cir. 1983);
RESTATEMENT (SECOND) OF JUDGMENTS §§ 27, 39 (1982) [hereinafter
RESTATEMENT]; 18 WRIGHT ET AL., FEDERAL PRACTICE, supra note 86, at §§ 4419,
4421. Cf. United States v. L.A. Tucker Truck Lines, Inc., 344 U.S. 33, 38 (1952)
(asserting that prior court decision not binding precedent on a point neither raised
by counsel nor discussed in opinion of court); Webster v. Fall, 266 U.S. 507, 511
(1925) (same); Nat’l Cable Television Ass’'n v. Am. Cinema Editors, 937 F.2d 1572,
1581 (Fed. Cir. 1991) (same); see also Matter of Ellis, 674 F.2d 1238, 1250 (9th
Cir. 1982) (asserting that both collateral estoppel and stare decisis “give effect
only to matters that have formed an essential basis for the earlier decision”).

90. See Parklane Hosiery Co. v. Shore, 439 U.S. 322, 333 (1979); Blonder-
Tongue Lab. v. Univ. of Ill. Found., 402 U.S. 313, 329 (1971); RESTATEMENT,
supra note 89, at §§ 28, 29. A variety of factors might render the litigant’s first
opportunity to litigate less than “full” or “fair.” The amount at stake in the first
suit may have been small, thereby decreasing the party’s incentive to litigate well.
Parklane Hosiery Co., 439 U.S. at 333; 18 WRIGHT ET AL., FEDERAL PRACTICE,
supra note 86, at § 4423. Counsel in the first suit may have been inexperienced or
incompetent. Id. at § 4465 n.32. The party may not have been able to foresee at
the time of the first suit that there would be later litigation raising the same
issue, which might also affect her incentive. Id. at §§ 4415 & 4423-24. Limited
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or a court can raise it sua sponte.”? When preclusion applies,
the merits are closed. A court will not listen to a litigant’s
arguments for a different result, regardless of whether she can
argue persuasively that the first court wrongly decided the
issue. Because the stakes of preclusion are high, in preclusion,
as in stare decisis, litigants wrangle over whether the issue in
the prior suit is close enough to control, as well as over whether
the issue decided in the prior suit was “necessary” to the
ultimate resolution of the case. In either context, a court can
distinguish a prior determination, or reinterpret it as “dicta.”?
Issue preclusion and stare decisis share similar goals.®
Both seek to promote judicial economy, avoid the disrepute to
the system that arises from inconsistent results, and lay issues
to rest so that people can order their affairs.®* Issue preclusion,

procedures, such as restrictive rules of evidence, may have been used in the first
suit. Standefer v. United States, 447 U.S. 10, 22-23 (1980); Parklane Hosiery Co.,
439 U.S. at 333. The jury’s verdict in the first suit may have been a compromise—
for example, in a jurisdiction where contributory negligence would be an absolute
bar to the plaintiff's recovery, a jury might split the difference by finding liability
but awarding much lower damages than a finding of liability appears to deserve.
18 WRIGHT ET AL., FEDERAL PRACTICE, supra note 86, at § 4423; 18A id. §4465.

91. See Arizona v. California, 530 U.S. 392, 412 (2000) (noting, in a case of
original jurisdiction, that the Court could raise preclusion sua sponte); 