THE LEGISLATIVE ROLE IN
TREATY ABROGATION
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INTRODUCTION

The Constitution, which precisely dictates how a treaty is to be made, is
silent as to how a treaty is terminated. Yet historical practice early established
a system of joint Executive-Legislative collaboration in the repeal of treaties,
by the use of statutes or resolutions authorizing Presidents to give notice to
other countries of our intention to denounce or withdraw from certain treaties.

~In fact, over the first 189 years of this Republic, at least 40 treaties have
been terminated pursuant to legislation passed by Congress or the Senate. All
of those treaties were abrogated under joint resolutions or Acts of Congress
passed by the Senate and House of Representatives together, but for two
which were repealed upon resolutions being approved by two-thirds or more
of the Senate present.!

Gradually, but steadily, Presidents have eroded the historic tradition of
shared responsibility between Congress and the Executive for the abrogation
of treaties. It is the premise of this article that Congress as a corporate entity,
or at least the Senate, should reaffirm its long-standing role in the treaty
termination process at least by declaring its understanding of the method which
the Constitution requires for the abrogation of treaties and calling upon the
Executive for prompt information of each Pre51dent1a1 action purporting to
remove our nation from a treaty obligation.

CONTEMPORARY RELEVANCE OF TREATY.  ABROGATION POWER

The question of treaty abrogation has been dormant throughout most of
our existence as a nation, except that it has exploded on occasion into a power
contest between the two Houses of Congress or a race between the President
and Congress to see who can out-position the other. Once, in the mid-1850’s,
public debate forced the Senate to justify its advice alone as being suffi-
cient to enable the President to annul a treaty without the concurrence of the
House.2 A few- years later, Congress collided with a strong President over his
attempted withdrawal from a treaty absent the approval of either the Senate .
or House,3 and occasional squabbles have taken place over Congressional efforts
to order Presidents to furnish notice of termination of certain treaties against
their will.4 But, in general, there has been no controversy within or between
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1. See text accompanying notes 35-160, i /ra
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the political branches of our government regarding the right of Congress to
participate in decisions to repeal a treaty.

The fact of the matter is that seldom has anyone even considered the
question. Those few occasions when it has arisen have slipped out of current
memory. In a contemporary environment where a mass media teaches that
greatest attention should be given to the happenings of today with little regard
or perspective as to what may have occurred in the past, it is not an exaggeration
to observe that many Members of Congress and their staffs would be hard
pressed to offer an opinion on the subject of the power to terminate treaties.

Yet the real conflict may erupt at any time. A politician’s bravado may
be just the catalyst for unknowingly igniting it at a moment of crisis. For
example, in 1977, Senator Edward M. Kennedy of Massachusetts urged upon
Secretary of State Cyrus R. Vance a many-faceted program for improving
relations with the People’s Republic of China which included tying recognition
of the Communist government to abrogation of the Mutual Defense Treaty
of 19545 between the United States and the Republic of China on Taiwan.6

Specifically, the proposal contemplated switching embassies from Taipei to
Peking and considering our defense treaty with the ROC as having lapsed. It
was apparently assumed by Senator Kennedy that the President can, at his
own discretion and without any consultation with or approval from Congress,
so decide that a treaty is terminated. The theory upon which the scheme
rested is that after the United States should cut diplomatic relations with the
ROC there would be no government left for us to deal with.

The fallacy of this notion is discussed below. The importance of Senator
Kennedy’s trial balloon for present purposes lies in its almost taken-for-granted
assumption that the power to repeal treaties resides in the President independent
of Congress. This assumption is especially noteworthy when one considers that
news reports of the Kennedy speech identified officials of the State Department
as having closely advised the Senator in the preparation of his statement.”

Thus, there is reason to believe the Kennedy proposal represents the unstated
thinking of public officials other than himself, and it is critical that the idea
be fully recognized for what it is, a bold assertion of unilateral Executive
power. For regardless of what one’s views may be on the issue of the nation’s
China policy, the claim that a President can abrogate a treaty at his discretion
alone has implications which stretch far beyond the single issue of Sino-American
relations.

If the President can unilaterally break the treaty with ROC, then
he can withdraw the United States from the North Atlantic Treaty
Organizationd or any other treaty of his choosing. As we shall see, not even
the fact that the proposed treaty denunciation would accompany an exercise
of the recognition power gives it constitutional credibility. Rather, the crux
of the issue lies in determining where the Constitution has allotted the singular
power of termmatmg treaties, regardless of what peripheral powers may be
asserted

123 Cong. Rec. S 18500 - S- 18503 (daily ed. Nov 2, 1977).

Treaty of Dec. 2, 1954, 6 UST 433.

E.g., The Washmgton Post Aug. 16, 1977, at A-1; The Washington Post, Aug. 17, 1977, at A-17;
The Boston Globe, Aug. 16 1977, at A-1.

4 C. Bevans, Treatles and other Imemauonal Agreements of the United States of America 828 (1970)
{hereinafter cited as Bevans).

See text accompanying notes 211-219, infra.
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This raises the question, if the President possesses the power to violate
any treaty he wishes, what will become of the order and stability in which
law is supposed to operate? What effect would it have upon the climate for
‘world peace, for example, if.the President of the largest and most power-
ful free nation should suddenly decide to violate the Outer Space Treaty of
1967,!0 which now prohibits us from placing in orbit around the earth objects
carrying nuclear weapons? Or, what impact would it have upon a multitude
of private rights if the President, independently of Congress, should attempt
to withdraw from the Universal Copyright Convention?!! These and other
questions having a direct bearing on preeminent world political and economic
issues arise out of the proposition that the treaty abrogation power is vested
in the President unchecked by the Congress or Senate.

INTENT OF THE FRAMERS

The answer to the basic question of how a treaty may be repealed is found
in the text of the Constitution itself and in the construction which historical
usage has given it; for, as will be discussed, there are virtually no court cases
to speak of that contribute to an analysis of the fundamental issue and none
that decide the matter.!2 It is true almost nothing was said at the Constitutional
Convention or the state ratifying conventions about how a treaty is to be
rescinded. But is well-known that the Framers were concerned with restoring
dependability to our treaties and were anxious to gain the respect and confidence
of foreign nations.!3 It would hardly instill confidence in other nations if a
single officer of our government could abrogate a treaty at will without any
check from another branch of government.

~ It is also beyond dispute that the Framers were worried the treaty power
could be exercised to damage sectional interests.!4 Repeated flare-ups occurred
at the Constitutional Convention in which various delegates expressed fears -
that their region might be harmed if treaties could be easily made. Spokesmen
for the western settlers were afraid navigation rights on the Mississippi would
be given away by a treaty,!5 and George Mason even suggested the treaty-making
power could “sell the whole country” by means of treaties.!6 On the other

10. 18 UST 2410.

11. - 25 UST 1341.

12. See text accompanying notes 167-186, infra.

13. In the preface to his notes on debates in the Constitutional Convention, James Madison deplores the
“disheartening condition of the Union” in which “the Fedl. authy had ceased to be respected abroad”
and identified several instances where treaties of the Confederation were violated. These depredations
are catalogued by Madison among “the defects, the deformities, the diseases and the ominous prospects
for which the Convention were to provide a.remedy, and which ought never to be overlooked in
expounding & appreciating the Constitutional Charter the remedy that was provided.” 3 The Records
of the Federal Convention of 1787, at 548-549 (M. Farrand ed. 1937) [hereinafter cited as Records).
The want of respect-in our treaty relations is also identified as one of the most material defects under
the Articles of Confederation in the Federalist Papers: “The treaties of the United States under the
present Constitution are liable to the infractions of thirteen different legislatures, and as many different
courts of final jurisdiction, acting under the authority of those legislatures. The faith, the reputation,
the peace of the whole Union are thus continually at the mercy of the prejudices, the passions, and

" the interests of every member of which it is composed. Is it possible that foreign nations can either
respect or confide in such a government?” The Federalist No. 22, at 151. (Rossiter ed. 1961) (A.
Hamilton) [hereinafter cited as The Federalist]. See also L. Kaplan, Colonies into Nations 149, 187-189
(1972). .

14. For a dctailed and thorough exposition of the preoccupation of the Framers with economic and sectional
interests when treaty-making was debated in the Convention, see Bestor, Separation of Powers in the
Domain of Foreign Affairs: The Intent of the Constitution Historically Examined, 5 Seton Hall L.
Rev. 527, 613-619 (1974). :

15. 3 Records 306-307; Bestor, supra note 14, at 614-619

16. 2 Records 297.
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hand, many of the framers were preoccupied with the need for advantageous
commercial treaties that would open up trade for their regions with other
nations.!? In particular, treaties of commerce, peace and alliance were identified
as objects of interest by both groups of Framers.!8

Thus, the Framers sought to give each section of the country an influence
in deciding upon treaties because of their possible effect, either favorable or
unfavorable, upon strong domestic economic or political interests in particular
States .or areas. It is logical to assume the Framers were as interested in
protecting these same regional interests by making it difficult to revoke beneficial
treaties as they were in protecting those interests by guarding against harmful
ones. George Mason alluded to this situation when he warned against allowing
one treaty to abridge another by which the common rights of navigation had
been recognized to the United States.!® The concept of having legislative
deliberation in determining the issue applies with equal force to making or
unmaking a treaty, and absent any specific evidence that the Framers meant
to confer an untrammeled power upon the President in repealing treaties, it
must be concluded the legislative body continues to have a role in the
abandonment of a treaty as it does in making the treaty.

As the scholar-jurist, Supreme Court Justice Joseph Story, wrote in his
Commentaries on the Constitution of the United States in connection with
treaties, “his joint possession of the power affords a greater security for its
just exercise, than the separate possession of it by either.”20 Story explains:

{Ilt is too much to expect, that a free people would confide to a single
magistrate, however respectable, the sole authority to act conclusively, as well
as exclusively, upon the subject of treaties . . . there is no American statesman,

- but must feel, that such a prerogative in an American president would be
inexpedient and dangerous.21

Story adds, in words having equal bearing upon repeahng or making
treaties:

The check, which acts upon the mind from the consideration, that what is
done is but preliminary, and requires the assent of other independent minds
to give it a legal conclusiveness, is a restraint which awakens caution, and
compels to deliberation.22

One of the most striking features of the Constltutlon is its provision for
checks and balances, including, as Arthur M. Schlesinger, Jr. has so eloquently
demonstrated, a balance between presidential power and prcsndcntxal accountabi-

" lity.23 It would be remarkable if the Framers, without giving us any clues or

17. Bestor, supra note 14, at 613, 618. .

18. 2 Records 392-394; 4 Records 44-46, 53.

19. 4 Records 58.

20. 1 J. Story, Commentaries on the Constitution §1507, at 360 (1833).

21. Id. at 359.

22. Id. In a similar vein, James Wilson said at the Pennsylvania ratifying Convention: *Neither the
President nor the Senate solely, can complete a treaty; they are checks upon each other, and are so
balanced as to produce security to the people.” 3 Records 166. The people would lose the security
of deliberation upon the subject of unmaking treaties, no less than they would lose security in the
making of treaties, if no check were put upon the power of termination. Evidence as to why the
Framers meant to offer security in the one instance but not in the other is notably absent in any of
the writings by those who claim such a difference exists.

23, A. Schlesinger, Jr., The Imperial Presidency 465 (Popular Library ed. 1974).
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indication that it was their intent, dropped this system of balance and
accountability in a matter of such major importance as casting aside our
formal compacts with other sovereign nations. '

James Wilson, a signer of the Constitution, one of the original Justices
of the Supreme Court and among the first American professors of law, be-
lieved faithful adherance to treaties among nations “is both respectability and
power.”24 He instructed that a country “which violates the sacred faith of
treaties, violates not only the voluntary, but also the natural and necessary
law of nations . . . ” and added: :

As the United States have surpassed others, even other commonwealths, in
the excellence of their constitution and government; it is reasonably to be
hoped, that they will surpass them, likewise, in the stability of their laws, and
in their fidelity to their engagements.25

It is difficult to believe the Framers, who regarded violation of “the sacred
faith of treaties” as ‘“‘wicked” and ‘“dishonorable” and contrary to our best
interests in gaining respect among other nations, would have  made treaties
repealable at pleasure of the President alone.26 '

This is not to infer the Framers would have been .as excited about a
defense treaty with a small republic 6,000 miles away as they were over
treaties involving local fishing or boundary rights, but it is to indicate that
the 1954 treaty with the ROC and all other U.S. treaties are protected by
the same procedural safeguard as those treaties about which the Framers were
especially sensitive. Since the text of the Constitution makes no distinction
between different groups of treaties-it does not single out commercial or
boundary treaties from treaties of alliance—the obvious conclusion is that treaties
of whatever nature enjoy the same protective shield of joint executive-legislative
deliberation before cancellation. If any one group of treaties is secured against
repeal without legislative concurrence, then surely all treaties enjoy the same
security absent any textual or historical evidence to the contrary. In other
words, all treaties were to be dealt with in the same way.

It is reasonable to conclude the Framers assumed the President would not
attempt to break a treaty on his own, since Article II of the Constitution
mandates that the President “shall take Care that the Laws be faithfully
executed.”?” In other words, the President must uphold the laws because the
Constitution tells him to do so. And, Article VI of the Constitution spells out
the fact that a treaty is every bit as much a part of “the supreme Law of
the Land” as a statute is.28 Therefore, the Framers would have expected future
Presidents to carry out treaties in good faith and not to break them at their
pleasure.

24. 1 The Works of James Wilson 166 (R. McCloskey ed. 1967).

25. Id. at 166-167. ’

26. Id. In the legislative session of South Carolina on calling a convention for considering the U.S.
Constitution, C.C. Pinckney, a member of the Federal Convention, made an impassioned plea for
maintaining the sacredness of treaties. He said “foreign nations declare they can have no confidence
in our government because it has not power to enforce obedience to treaties,” J. Elliot, 4 Debates in
the several State Conventions on the Adoption of the Federal Constitution 278-279, 282 (1861)
[hereinafter cited as Elliot’s” Debates]. See also the similar statements by Madison and Hamilton quoted
in note 13, supra. .

27. US. Const. art. 11 §3.

28. US. Const. art. VI, cl. 2.
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That .the Framers forsaw unmaking treaties in the same terms as they
contemplated repealing a statute is clear in John Jay’s brief analogy in the
Federalist:

They who make laws may, without doubt, amend or repeal them; and it will
not be disputed that they who make treaties may alter or cancel them . . . 29

A similar view is expressed in a book that can be found on nearly all
Senators’ desks, the Rules and Manual of the Senate. These rules still include
a precedent set forth by Thomas Jefferson, who compiled the first manual of
rules and practices of the Senate3? when he was Vice President of the United
States:

Treaties being declared equally with the léws of the United States, to be the
. Supreme -Law of the Land, it is understood that an act of the leglslature
alone can declare them infringed and rescinded.3! .

The same parallel between laws and treaties was made by James Madison.
On January 2, 1791, less than four years after the Constitutional Convention,
he wrote a detailed exposition on treaties to Edmund Pendleton in connection
with the Treaty of Peace with Great Britain, explaining:

That the Contracting powers can annul the Treaty can not, I presume, be
questioned, the same authority, precisely, being exercised in annulling as in
making a treaty.32

Madxson added to th1s statement his belief:

That a breach on one side . . . discharges the other, is as little questionable;
. but with this reservation, that the .other side is at liberty to take advantage
-or not of the breach as dissolving the Treaty.33

Madison then reached the point of examining what authority. has the power
to annul a treaty in the particular circumstances, thereby expanding on his
earlier general comment that the treaty-making authorities are to exercise the
power:

In casé it should be advisable to take advantage of the adverse breach; a

question may perhaps be started, whether the power vested by the Constitution

with respect to Treaties in the President and Senate makes them the competent

Judges, or whether, as the Treaty is a law, the whole Legislature are to judge

of its annulment, or whether, in case the President and Senate be competent

in ‘ordinary Treaties, the Legislative authority be requisite to annul a Treaty

of Peace, as being equxvalent to a Declaration of War, to. whxch ‘that authorlty :
alone, by our Constitution, is competent.34

29. The Federalist No. 64, at 394 (J. Jay).

30. As to the enduring mark which Jefferson has left on leglslauvc procedure by means of hls parliamentary
manual, see D. Malone, Jefferson and the Ordeal of Liberty 453-458 (1962). . .

31. Senate Manual S. Doc. No. 93-1, 93d Cong., 1st Sess. 560 (1973).

32, }dbetters and other Writings of Jamqs Madison 524 (1865).

34. ld: at 524-525; see entire letter reprinted at 523-526.
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It should be noted that, in his careful analysis of the treaty abrogation
power, Madison did not once consider the possibility of the President alone
terminating a treaty, even where the other side had committed a breach of
‘it, which offers an insight into what the Founding Fathers thought about the
subject. '

THE HISTORICAL RECORD

A. Early Precedents " ;

Historical practice supports Jay, Jefferson and Madison. Far more often
than not, the Senate, or the whole Congress, has exercised power to approve
the termination of treaties. As a matter of fact, Presidents have usually come
to Congress for its approval before giving notice of withdrawing from any
treaty. o

There -are exceptions, but none support a- wide open power of the President
to annul any treaty he wishes. In particular, the United States has never
repudiated a defense treaty with a friendly nation.3> Nor has any President
terminated a treaty that was not breached by the other party, was not in
conflict with or supplanted by a later Act of Congress or another treaty, or
that did not become impossible to perform due to changed circumstances not
of our own making. v , ) .

It is a little known but significant fact that the first treaties ever declared
null and void by the United States were cancelled by Congress alone. These
were the four French-American Treaties of 1778-1788.36¢ Congress, acting
- through a public law, deemed them to be no longer binding on this country
because they had ‘“been repeatedly violated on the part of the French
Government.”37 This step followed attacks by French warships on unarmed
American merchant vessels and the infamous XYZ Affair in which the French
sought to extract bribes from American peace negotiators.38

The abrogating Act of July 7, 1798, was approved by President Adams
and to that extent there was Presidential consent. However, the statute did
not call upon the President to give notice of abrogation and it appears Congress
assumed no further act was necessary on his part. The U.S. Court of Claims
later upheld the statute as having terminated both the domestic and international

35. V. Bite, Precedents For U.S. Abrogation of Treaties 1 (Cong. Research Service, Library of Cong.,

: Feb. 25, 1974), reprinted in Hearings on S. Res. 174 Before the Senate Comm. on Foreign Rela-
tions, 93rd Cong., 2d Sess. 95 (1974). The French alliance was terminated in 1798 because of
unfriendly and even quasi-war acts against the United States by France. ‘

"36. Treaty of Alliance with France, Feb. 6, 1778, 7 Bevans 777 (1971); Treaty of Amity and Commerce
with France, Feb. 6, 1778, id. at 763; Agreement separate and secret declaring right of accession of
King of Spain to treaties between U.S. and France, Feb. 6, 1778, id. at 781; Consular Convention
with France, Nov. 14, 1788, id. at 794. The first three of these agreements were ratified for the
United States by the Continental Congress. -

37. Act of July 7, 1798, 1 Stat. 578. Congress’ powers in the field of defense, commerce, and declaring
war supported legislation on the termination of related treaties. The prevailing view in Congress was
succinctly expressed by Mr. Sewall: “In most countries it is in the power of the Chief Magistrate to
suspend a treaty whenever he thinks proper; here Congress only has that power.” 8 Annals of Congress
2120 (Gales and Seaton ed. 1851). Mr. Dana agreed, explaining that breach of the treaties by the
French “by the law of nations, puts it within the option of the Legislature to decide as a question
of expediency, whether the United States shall any longer continue to observe their stipulations.”
Id. at 2123. The Senate vote approving the statute was 14 to 5. Id., 7 Annals, at 588. The bill passed
the House by 41 to 37. Id. 8 Annals, at 2127.

38. For virtually a day-by-day account of the XYZ Affair, see L. Baker, John Marshall 233-291 (1974).
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aspects -of the Franco-American treaties even though no Presidential notice
had been given.3? '

This early precedent reveals an obvious recognition by President Adams
of the legislative role in the abrogation of treaties, since he signed the law.
It also was a concession by the Senate that, in at least some circumstances,
the power to void treaties belongs to Congress collectively, and not solely to
the President and Senate. And it stands as an indication of the method which
Americans only a decade removed from the Constitutional Convention saw as
the correct way to abrogate treaties.

The first instance of terminating a treaty by Presidential nouce did not
occur until 1846, 57 years after the government started operations. The
agreement rescinded was the convention allowing Great Britain to share joint
occupation with America of the Oregon Territory.40 In response to strong
pressure from the House of Representatives, President Polk recommended to
Congress that he be given authority by law to provide notice of the convention’s
annulment.4! There was extensive debate lasting several weeks in both the
House and Senate, but it consisted mostly of partisan fights over the Oregon
territory issue, not the constitutional question. There was some minority opinion
that the President together with the Senate as the treaty-making power were
the only appropriate authoritites to annul a treaty, but it was generally assumed,
and certainly endorsed in the votes for passage of a joint resolution, that the
abrogation of a treaty is clearly a legislative duty, that cannot be performed
constitutionally by any other power than the joint power of both Houses
of Corféress 42 And so a joint resolution was enacted granting the requested
power.

39. “We are of opinion that the circumstances justified the United States in annulling the treaties of
1778; that the act was a valid one, not only as a municipal statute but as between the nations; and
that thereafter the compacts were ended.” Hooper v. U.S.,, 22 Ct. Cl. 404 (1887, 11 AILC 164, 178)
(Deak ed. 1975). The question of whether the President or Congress should make the notice was

openlf' debated in the House. Mr. Gordon expressed the general recognition that “if this bill passed

into law . it will be tantamount to a State declaration to annul a treaty . ” 8 Annals of
Congress 2122 (Gales and Seaton ed. 1851). Mr. Harper said he opposed any preamble listing the
grounds for annulling the treaties because it is Executive “business to issue State papers.” Id. at
2125. But Mr. Gallatin responded with the majority position, saying he “knew of no precedent of a
Legislature repealing a treaty. It is therefore an act of a peculiar kind, and it appeared to him
necessary that Congress should justify it by a declaration of. their reasons.” Id. at 2126. Thus, the
majority voting for enactment of the law considered Congress to be the propcr authority in the act
of law-making to communicate notice.

40. Convention on Boundaries with Great Britain, 12 Bevans 40 (1974).

41. Message of Dec. 2, 1845, J. Richardson, 5 A Compilation of the Messages and Papers of the President
2235, 2242-2245 (1897) [hereinafter cited as Richardson].

42. House debate began on Jan. 5, 1846, and ended on Feb. 9, 1846. Senate debate began on Feb. 10,
1846, and ended on April 16, 1846. A minority report of the House Comm. on Foreign Relations
was filed on Jan. 5, 1846, which took the position that only the treaty-making power (both the
President and Senate acting together) can terminate a treaty, but it did not argue for Presidential
power absent the advice and consent of the Senate. 15 Cong. Globe 138 (Blaire and Rives ed. 1846).
On Jan. 28, Mr. Thurman rebutted the minority report, saying it seemed to him *that nothing could
be more clear than that this power was a power to be exercised by the Legislature.” Id. at273. Mr.
Truman Smith, who signed the minority report, changed his Posmon on Feb. 6, 1846, declaring that
treaty termination “belonged to the two Houses of Congress.” Id. at 331. Mr. Davis was virtually
alone in arguing that the “legislative power could not abrogate a treaty any more than it could make
one.” Id. at 335. He was immediately rebuked by Mr. Reid, who asked: “What was a treaty? It was
the supreme law of the land. Did the gentleman from Kentucky desire that the President should take
into his hands the repeal of a law of the land.” Id. In the Senate, Senators Mangum and Allen
claimed the Senate and President together, not both Houses of Congress, held the power to annul
treaties and then only upon a two-thirds vote of the Senate. /d. at 635, 680. Senator Berrien concurred
with the minority view that the President had been bold in seeking authorlty from Congress without
such a recommendation first having been initiated by advice of the Senate. Id. at 511. As Senator
Mangum described the affront: “Why change the Senators into machines, to be acted upon by the
wire-pulling power of the Executive?” Id. at 635. However, the dominant view upholding the power
of Congress to legislate the repeal of a treaty by a' joint resolution was proven by the favorable votes
to pass exactly such a resolution, the vote being 40 to 14 in the Senate and 163 to 54 in the House.
Id. at 349, 683,

43. H.J. Res. of April 27, 1846; 9 Stat. 109, 110.



54 Journal of Legislation [Vol. 5: 46

The third time we withdrew from a treaty it was by a Senate
Resolution44 in 1855 unanimously advising and . consenting to remove our
commerce from what we believed were burdensome and oppressive duties under
a commercial treaty with Denmark.45 The resolution authorized President Pierce
to give Denmark notice, as required in the treaty for its termination, and it
was in response to the expressed wish of the President for such power. 46 President
Pierce later publicly acknowledged he had given the notice “in pursuance of
the authority conferred” by the Senate Resolution.4’

Curiously, our government had used three different methods the first three
times it had withdrawn from or denounced treaties as void. While the measures
differed, the significant thing is that each approach required some form of
legislative participation in the decision to cancel a treaty. In practice, an Act
of Congress would never again be used without anticipating Presidential notice
as the means of communicating our intention to the foreign government
concerned and a Senate resolution would be used only once more. The joint
resolution, followed by Presidential notice to the other country, would become
the general vehicle for removing our nation from treaties that we no longer
could or wished to enforce. On two occasions, Congress would also consent to
adopt and ratify Presidential decisions after they had been proclaimed.

B. Senate Foreign Relations Committee Report of 1856

Publicity of the method used in abrogating the treaty with Denmark aroused
a storm in Congress. Doubt was even raised in the Senate itself. But the
controversy was not waged over whether the Senate had invaded a Presidential
prerogative. Rather, the issue was whether the treaty should have been annulled
by concurrence of the full Congress.48

In response to this debate, the Senate Foreign Relations Committee issued
a report on April 7, 1856, strongly claiming for the Senate, acting together
with the President, competence to terminate a treaty “without the aid or
intervention of legislation” by the House of Representatives.4® Specifi-
cally, the Committee asserted that “where the right to terminate a treaty at
discretion is reserved in the treaty itself, such discretion resides in the President
and Senate.50 The Committee reasoned:

44. S. Res. of March 3, 1855, 33d Cong., 2d Sess., reprinted in 8 Compilation of Reports of the Senate
Comm. on Foreign Relations, S. Doc. No. 231, 56th Cong. 2d Sess. 107 (1901) [hereinafter cited as
S. Doc. No. 231} 9 Senate Executive Journal 431 (1887).

45. Treaty of Friendship, Commerce and Navigation with Denmark, April 26, 1826, 7 Bevans 1 (1971).

46. Message of Dec. 4, 1854, 6 Richardson 2806, 2812,

47. S. Res. reprinted in S Doc 231, at 108; message of President Pierce of Dec. 31, 1855, 6 Richardson
2860, 2867-68.

48. See generally debates in Senate of May 8, May 10 1856, 25 Cong. Globe 1147-1158 (Rlv&s ed.
1856); and see especially remarks of Senator Sumner, id., at 1147,

49. S. Rep No. 97, 34th Cong., 1st Sess. (1856), repnmed in S. Doc. No. 231, at 107-108. It should
be noted that the Foreign Relations Committee position was not adopted by the full Senate at the
time. Senator James Mason, chairman of the committee, was defeated 16 to 20 in moving that the
Senate proceed to the consideration of a resoluti