






1998] ILLICIT TRAFFIC IN NARCOTICS

ering that there are ninety-three U.S. Attorney's offices in the
country, this data suggests that during this period a substantial
majority of the federal prosecutor's offices failed to prosecute
even one international drug money laundering case.' 35 Addi-
tionally, federal prosecutions of professional money launderers,
who launder money for major drug cartels, are even more
rare. 136 This sparse record of international drug money launder-
ing prosecutions provides compelling evidence that section
1956(a) (2) has not been aggressively enforced.

Finally, while there have been numerous prosecutions
under 18 U.S.C. § 1956(a) (1), the domestic money laundering
statute, those prosecutions have seldom been directed at major
international drug trafficking organizations. In fact, in many in-
stances section 1956(a) (1) has been charged in cases wholly un-
related to drug trafficking.13 In other cases, the amount of
drug money involved in the laundering activity was relatively
small.

138

international money laundering cases is illuminating, evidencing the fact that 18 U.S.C.
§ 1956(a) (2) is seldom used by federal prosecutors.

135. In contrast, research of Federal Circuit Court of Appeals cases revealed that
in 1997 alone, there were over 90 reported cases involving domestic money laundering
conviction under 18 U.S.C. § 1956(a) (1).

136. See, e.g., United States v. Carr, 25 F.3d 1194 (3d Cir. 1994) (defendant con-
victed of attempting to transport US$186,000 outside United States to Colombia with
intent to disguise or conceal its nature, source, ownership, or control); Beddow, 957 F.2d
at 1330 (defendant convicted of transporting US$47,000 in cash and traveler's checks
derived from illegal drug sales out of country when he traveled to Brazil).

137. Section 1956(a) has often been used where the underlying "specified unlaw-
ful activity" is fraud, rather than drug trafficking. See, e.g., United States v. Habhab, 132
F.3d 410, 414 (8 th Cir. 1997) (underlying specified unlawful activity was wire fraud);
United States v. Nattier, 127 F.3d 655, 658-59 (8 h Cir. 1997) (affirming money launder-
ing conviction for laundering embezzled bank funds); United States v. Hare, 49 F.3d
447, 451-52 (8 th Cir. 1995) (charging wire fraud as underlying specified unlawful activ-
ity); United States v. Manarite, 44 F.3d 1407, 1416 (9 tb Cir.) (basing money laundering
conviction scheme to skim gambling casino chips), cert. denied, 515 U.S. 1158 (1995);
United States v. LeBlanc, 24 F.3d 340, 346 (1 Cir. 1994) (charging illegal gambling as
underlying specified unlawful activity); United States v. Miller, 22 F.3d 1075, 1077 (11Ph

Cir. 1994) (same); United States v. Cavalier, 17 F.3d 90, 91 (5"' Cir. 1994) (basing
money laundering conviction on mailing false auto theft report that caused insurance
company to mail check to satisfy lien on vehicle); United States v. Paramo, 998 F.2d
1212, 1215 (3d Cir. 1993) (charging money laundering based on deposit of embezzled
tax refund checks into defendant's bank account); United States v. Montoya, 945 F.2d
1068, 1075 (9"h Cir. 1991) (granting money laundering conviction based on deposit of
US$3,000 of bribery proceeds into defendant's bank account). But see United States v.
Otis, 127 F.3d 829, 838 (9th Cir. 1997) (affirming money laundering conviction where
defendant intended to assist Cali cartel in laundering its drug money).

138. See, e.g., United States v. Westbrook, 119 F.3d 1176, 1191-92 (5"h Cir. 1997)
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While Article 3(b) (1) of the Convention imposes an obliga-
tion on the parties to the 1988 U.N. Drug Convention to enact
domestic anti-money laundering legislation, it further imposes a
duty to enforce such legislation. Based on the number of sec-
tion 1956(a) (2) prosecutions over the past ten years, coupled
with the relatively few cases directed at persons laundering funds
for major drug enterprises, it is highly questionable whether the
United States is in compliance with this second duty imposed by
Article 3(b)(1).

C. Domestic Asset Forfeiture Legislation Intended to Foster
International Cooperation

1. Forfeiting Property Located Abroad.39

In 1992, the MLCA was amended to extend U.S. courts' sub-
ject matter jurisdiction to properties located outside the United
States. 4 ° Prior to 1992, 28 U.S.C. § 1355 simply provided that
district courts had jurisdiction over forfeiture proceedings com-
menced pursuant to the laws of the United States. A district
court, however, was not authorized to issue process against prop-
erty located outside its district. "This limitation hindered the ef-
fectiveness of the forfeiture laws, as some courts concluded that
district courts lacked in rem jurisdiction in actions where the
property was located within the United States but outside the
district in which the forfeiture action was brought. ''14' Of
course, the argument that the district court lacked in rem juris-
diction applied with even more force when the property was lo-
cated outside the United States.

This deficiency in the forfeiture law was cured by recent
amendments to 28 U.S.C. § 1355, which extend in rem jurisdic-

(basing money laundering convictions on purchase of two vehicles from money derived
from drug trafficking); United States v. Laurenzana, 113 F.3d 689, 692 (7 th Cir. 1997)
(convicting defendant money laundering based on payment of US$2,500 cash bond to
secure bail of co-conspirator); United States v. Sanders, 928 F.2d 940, 946 (10th Cir.)
(reversing money laundering convictions where defendant openly purchased two
automobiles with proceeds from drug trafficking), cert. denied, 502 U.S. 845 (1991).

139. This subsection is derived in part from JIMMY GURULE & SANDRA GUERRA, THE

LAW OF ASSET FORFEITURE 342-44 (1998) [hereinafter ASSET FORFEITURE].

140. Anti-Money Laundering Act, 28 U.S.C. § 1355(b) (1994).

141. United States v. All Funds on Deposit in Any Accounts (Meza or De Castro),
63 F.3d 148, 151 (2d Cir. 1995).
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tion to property located in a foreign country. 142 Section
1355(b) (1) enlarges the subject matter jurisdiction of the fed-
eral courts, authorizing forfeiture of property located in another
country.14  Thus, drug dealers can no longer evade U.S. forfei-
ture laws by merely depositing drug proceeds in a bank account
in another country. The federal courts may order forfeiture of
property forfeitable under the laws of the United States regard-
less of its locus. Despite its importance, there are only two re-
ported federal cases discussing 28 U.S.C. § 1355(b) (1), which
suggests that this provision has not been frequently used by fed-
eral prosecutors.

In United States v. All Funds on Deposit in Any Accounts (Meza or
De Castro),144 the court applied 28 U.S.C. § 1355(b) (1) to prop-
erty located in a foreign country.145 In All Funds, federal author-
ities targeted funds in several bank accounts at various financial
institutions in London, England, believed to represent the pro-
ceeds of an international drug trafficking and money laundering
organization headed by Jose Santacruz Londono. Based on a re-
quest made through the U.S. Department of Justice, British au-
thorities cooperated and obtained a court order from England's
High Court of Justice, Queen's Bench Division, restraining the
suspect bank accounts.' 46

The U.S. government filed a civil forfeiture action in federal
district court seeking forfeiture of the funds. The district court
denied the claimant's motion to dismiss the forfeiture complaint

142. 28 U.S.C. § 1355(b). The amendment to section 1335 added a new part (b),
which reads, in pertinent part:

(b) (1) A forfeiture action or proceeding may be brought in-
(A) the district court for the district in which any of the acts or omissions
giving rise to the forfeiture occurred, or
(B) any other district where venue for the forfeiture action or proceeding is
specifically provided for in section 1395 of this title or any other statute.
(2) Whenever property subject to forfeiture under the laws of the United
States is located in a foreign country, or has been detained or seized pursuant
to legal process or competent authority of a foreign government, an action or
proceeding for forfeiture may be brought [in the district court for the district
in which any of the acts or omissions giving rise to the forfeiture occurred], or
in the United States District Court for the District of Columbia.

Id.
143. Id.
144. All Funds on Deposit In Any Account (Meza or De Castro), 63 F.3d 148.
145. Id. at 152.
146. See id. at 149-50 (discussing receipt of Queen's Bench Division order of March

18, 1994 in In re: JL and Drug Trafficking Offences Act 1986).

1998]
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on the ground that the district court lacked in rem jurisdiction
over the funds because it lacked constructive control over the
funds. The court ordered forfeiture of the funds pursuant to 18
U.S.C. § 981 (a) (1) (A) and 21 U.S.C. § 881 (a) (6).147

On appeal, the Second Circuit affirmed the judgment of the
district court. The Second Circuit reaffirmed the principle that
"in order to institute and perfect proceedings in rem, . . . the
thing should be actually or constructively within the reach of the
Court," and posited that this rule equally applies to property lo-
cated in another country. 148 The court held that "in order to
initiate a forfeiture proceeding against property located in a for-
eign country, the property must be within the actual or construc-
tive control of the district in which the action is commenced.' 1 49

The court concluded that the U.S. government had met its bur-
den by demonstrating that the British government had agreed to
turn over at least a portion of the seized funds to the United
States, thereby vesting the district court with the requisite con-
structive control over the funds. 5 °

The second reported opinion involves the retroactive appli-
cation of section 1355(b) (1). In United States v. Certain Funds at
the Hong Kong and Shanghai Banking Corp.,' 5 the U.S. govern-
ment sought civil in rem forfeiture of certain bank accounts al-
leged to contain the proceeds of a heroin smuggling operation
from Hong Kong to New York.' 52 Following the acquittals of the
owners of the accounts on criminal drug charges in Hong Kong,
the Hong Kong government immediately froze the assets at the
request of the U.S. government. 5  The United States then filed
a federal asset forfeiture action in the Eastern District of New
York against properties held in Hong Kong.154

The Second Circuit permitted the retroactive application of
the 1992 amendment that gives district courts jurisdiction to
hear civil in rem forfeiture cases involving properties located

147. Id. at 152.
148. Id. (quoting United States v. James Daniel Good Real Property, 510 U.S. 43,

63 (1993) (citations omitted)).
149. Id.
150. Id. at 154.
151. United States v. Certain Funds at the Hong Kong and Shanghai Banking

Corp., 96 F.3d 20 (2d Cir. 1996).
152. Id. at 22.
153. Id.
154. Id.
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outside the United States.155 The court found that the provision
did not create any new rights or legal consequences for past con-
duct, and, thus, it could be applied retroactively.' 56 The court
also rejected the defendant's asserted ex post facto Clause argu-
ment, finding that the statute gives the courts jurisdiction to
hear civil forfeiture cases and that these are not "penal" for pur-
poses of the ex post facto clause. 15 7

2. Forfeiting Drug Proceeds From Other Countries Found in
the United States 158

With regard to real or personal property found within the
United States and derived from, or traceable to, the proceeds of
drug crimes in other countries, the United States may file a civil
forfeiture action pursuant to the MLCA. 1 19  18 U.S.C.
§ 981 (a) (1) (B) authorizes forfeiture of:

[a] ny property, real or personal, within the jurisdiction of the
United States, constituting, derived from or traceable to, any
proceeds obtained directly or indirectly from an offense
against a foreign nation involving the manufacture, importa-
tion, sale, or distribution of a controlled substance ....
within whose jurisdiction such offense would be punishable
by death or imprisonment for a term exceeding one year and
which would be punishable under the laws of the United
States by imprisonment for a term exceeding one year if such
act or activity constituting the offense against the foreign na-
tion had occurred within the jurisdiction of the United
States.' 60

This provision permits the civil forfeiture of property lo-
cated in the United States that is derived from, or traceable to, a

155. Id. at 27.
156. Id. at 23-24.
157. Id. at 25-26. The court found that the U.S. Supreme Court's decision in

United States v. Usery, 518 U.S. 267 (1996), had "clarified and limited its prior holding
in Austin" to apply only to the Excessive Fines Clause. United States v. Certain Funds at
the Hong Kong and Shanghai Banking Corp., 96 F.3d 20, 25 (2d Cir. 1996). The court
in Usery held that civil forfeitures are not punishment for purposes of the Double Jeop-
ardy Clause. Usery, 518 U.S. at 273. Likewise, the Second Circuit found that if the civil
forfeiture statutes "are not penal or criminal, then there cannot be a 'substantial doubt'
as to their compatibility with the Ex Post Facto Clause." Certain Funds, 96 F.3d at 26.

158. This subsection is adapted in part from AsSEr FORFEITURE, supra note 139, at
344-45.

159. 18 U.S.C. §981(a)(1)(B) (1994).
160. Id.
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violation of the drug laws of another country involving the man-
ufacture, importation, sale, or distribution of controlled sub-
stances. 16' The drug violation in another country, however,
must be one that is punishable by more than one year imprison-
ment in that country, and that would have been punishable for
such a term had the offense occurred in the United States. In
other words, the non-U.S. drug offense giving rise to the forfei-
ture must constitute a felony in both the foreign country and
United States. Additionally, section 981 (a) (1) (B) is limited to
forfeiture of drug proceeds, or property traceable to the drug
offense, and does not extend to property that was used to facili-
tate the violation of the countries drug law. Thus, for example,
an aircraft located in the United States that was purchased with
drug proceeds derived from a drug crime in another country
would be forfeitable under section 981 (a) (1) (B), while an air-
craft similarly located that was used to facilitate a drug traffick-
ing offense in another country would not.16 2

Section 981 (a) (1) (B) would also enable the United States
to assist other countries in forfeiting property located in the
United States that was derived from criminal acts committed in
the territory of those countries. 163 This provision would appear
to implement Article 5(4) (a) (i) of the 1988 U.N. Drug Conven-
tion, which provides:

(4) (a) Following a request made pursuant to this article by
another party having jurisdiction over an offense established
in accordance with article 3, paragraph 1, the party in whose
territory proceeds, property, instrumentalities ... referred to
in paragraph 1 of this article are situated shall:
(i) submit the request to its competent authorities for the
purpose of obtaining an order of confiscation and, if such
order is granted, give effect to it.' 6 4

The U.S. civil forfeiture action of drug proceeds in another
country is aided by 18 U.S.C. §§ 981 (i) (3) and (4), which permit
the use of forfeiture orders and criminal convictions from other
countries in domestic forfeiture proceedings. 16

1 Section
981 (i) (3) authorizes the admission into evidence of a certified

161. Id.
162. Id.
163. Id.
164. U.N. Drug Convention, supra note 6, art. 5(4)(a)(i), 28 I.L.M. at 505.
165. 18 U.S.C. § 981 (i) (3), (4) (1994).
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order orjudgment of forfeiture by a court of competent jurisdic-
tion in another country concerning the property that is the sub-
ject of forfeiture under section 981 (a) (1) (B).' 66 Moreover, sec-
tion 981 (i) (3) provides that such certified order or judgment of
forfeiture, "when admitted into evidence, shall constitute prob-
able cause that the property forfeited by such order orjudgment
of forfeiture is subject to forfeiture and creates a rebuttable pre-
sumption of the forfeitablility of such property."' 67

Section 981 (i) (4) admits into evidence a certified order or
judgment of conviction by a court of competent jurisdiction in
another country concerning the unlawful drug activity giving
rise to forfeiture under section 981 (a) (1) (B). 6 ' Thus, non-U.S.
judgments of conviction for a substantive drug offense are ad-
missible into evidence. The statute further provides that "[s] uch
certified order or judgment of conviction, when admitted into
evidence, creates a rebuttable presumption that the unlawful
drug activity giving rise to forfeiture under this section has oc-
curred."' 69  The forfeiture statutes specifically granting the
courts jurisdiction over forfeitures based on non-U.S. criminal

166. Id. § 981(i) (3).
167. Id. 18 U.S.C. § 981 (i) (3) would appear to constitute substantial compliance

with the 1988 U.N. Drug Convention, Article 5(4) (a) (ii), which requires that a party
give legal effect to a foreign judgment of forfeiture. Article 5(4) (a) (ii) provides that a
party submit to its competent authorities, "with a view to giving effect to it to the extent
requested, an order of confiscation issued by the requesting party .... in so far as it
relates to proceeds, property, instrumentalities . . .situated in the territory of the re-
quested party." U.N. Drug Convention, supra note 6, art. 5(4) (a) (ii), 28 I.L.M. at 505.

168. 18 U.S.C. § 981 (i) (4).
169. Id. Sections 981(a) (1) (B), (i)(3), and (i)(4) appear to implement the re-

quirements of Article 5(4)(a) of the 1988 U.N. Drug Convention. See United States v.
Vacant Land Known as Los Morros, 885 F. Supp. 1329, 1331 (S.D. Cal. 1995) ("In enact-
ing § 981 (a) (1) (B) and subsection (i) (3), Congress intended to provide a statutory
means of complying with the United Nations' treaty obligations."). Article 5(4) (a) pro-
vides in relevant part:

(a) Following a request made pursuant to this article by another party having
jurisdiction over an offense established in accordance with article 3, paragraph
1, the party in whose territory proceeds, property, instrumentalities .. .are
situated shall:
(i) Submit the request to its competent authorities for the purpose of ob-
taining an order or confiscation and, if such order is granted, give effect to it;
or
(ii) Submit to its competent authorities, with a view to giving effect to it to the
extent requested, an order of confiscation issued by the requesting party in
accordance with paragraph 1 of this article, in so far as it relates to proceeds,
property, instrumentalities ... situated in the territory of the requested party.

U.N. Drug Convention, supra note 6, art. 5, 28 I.L.M. at 504.
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acts enable federal prosecutors to assist in international forfeit-
ures. Unfortunately sections 981(a) (1) (B), 981(a) (i) (3), and
981 (a) (i) (4) have seldom been used by federal prosecutors.1 7 0

IV. ENFORCEMENT OF THE 1988 UN. DRUG CONVENTION
THROUGH THE INTERNATIONAL COURT OF

JUSTICE AND INTERNATIONAL
ASSET SHARING

A. International Court of Justice

The effectiveness of the U.N. Drug Convention is directly
dependent on party compliance with the duties and-obligations
set forth therein. The laudable goals enumerated in the Pream-
ble to the Convention will never be realized if parties are free to
ignore, at will, their obligations under the Convention. At the
same time, there is little incentive for parties to comply if en-
forcement of the 1988 U.N. Drug Convention is never sought.

The 1988 U.N. Drug Convention sets forth two procedural
routes for settling legal disputes relating to the interpretation or
application of the Convention. First, Article 32(1) encourages
settlement of disputes by "negotiation, inquiry, mediation, con-
ciliation, arbitration, recourse to regional bodies, judicial pro-
cess or other peaceful means of their own choice. 1 7' Second,
pursuant to Article 32 (2), the parties consent to having disputes
resolved by the International Court of Justice ("ICJ" or the
"Court"), when legal matters cannot be resolved through the
means provided by Article 32(1).172 Article 32(2) of the Conven-
tion states that "[a]ny such dispute which cannot be settled in
the manner prescribed in paragraph 1 of this article shall be re-
ferred, at the request of any one of the State parties to the dis-
pute, to the International Court of Justice for decision. '"173 Arti-
cle 32(4) qualifies the jurisdiction of the ICJ.' 7 4 Article 32(4) of
the Convention states:

Each State, at the time of signature or ratification, acceptance

170. There is only one reported federal opinion discussing 18 U.S.C.
§§ 981(a) (1) (B), (i)(3). See Vacant Land Known as Los Morros, 885 F. Supp. at 1331.
There are no reported federal opinions citing 18 U.S.C. § 981 (i) (4).

171. U.N. Drug Convention, supra note 6, art. 32(1), 28 I.L.M. at 525.
172. Id. art. 32(1), 28 I.L.M. at 525.
173. Id. art. 32(2), 28 I.L.M. at 525.
174. Id. art. 32(4), 28 I.L.M. at 525.
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or approval of this Convention or accession thereto ... may
declare that it does not consider itself bound by paragraph 2
* . . of this article. The other parties shall not be bound by
paragraph 2... with respect to any party having made such a
declaration.

1 75

Thus, unless a party has declared that it is not bound by Article

32(2), it consents to the jurisdiction of the ICJ on legal matters
of interpretation and application of the 1988 U.N. Drug Conven-
tion.

The ICJ is the principal judicial organ of the United Na-
tions. 176 It was created by the U.N. Charter17 7 and by the Statute

of the Court, which was made an integral part of the U.N. Char-

ter.17
' The Court is comprised of fifteen judges elected by a ma-

jority of the U.N. Security Council and General Assembly.179 Ar-
ticle 94(1) of the U.N. Charter obliges each member of the

United Nations to comply with a decision of the ICJ in any case
to which it is a party.'8 In the event that a party fails to perform
the obligations incumbent upon it under a judgment rendered
by the Court, "the other party may have recourse to the Security

Council, which may, if it deems necessary, make recommenda-
tions or decide upon measures to be taken to give effect to the

judgment."' 8 ' Thus, in appropriate cases, the Security Council
may impose economic sanctions for failure to comply with a

judgment of the ICJ.

As outlined in Article 36 of the Statute of the Court, the ICJ

may properly assert jurisdiction in three different scenarios.

175. Id.
176. See U.N. CHARTER art. 92. Article 7 of the U.N. Charter establishes the Inter-

national Court of Justice ("ICJ" or the "Court") as a principal organ of the United

Nations. U.N. CHARTER art. 7.

177. Id. arts. 7(1), 36(3), 92-96.
178. Both the U.N. Charter and the Statute of the International Court of Justice

were signed at San Francisco on June 26, 1945. Statute of the International Court of
Justice, June 16, 1945, 59 Stat. 1055, 3 Bevans 1179 [hereinafter ICJ Statute]. After the
election of the Court's first members, the new Court met for the first time at the Hague

on April 1, 1946. The ICJ has therefore been in existence over fifty years. See Robert Y.

Jennings, The International Court of Justice After Fifty Years, 89 AM. J. INT'L L. 493, 493
(1995).

179. ICJ Statute, supra note 178, arts. 3-4, 59 Stat. at 1055, 3 Bevans at 1179-80
(describing number and selection ofjudges of ICJ).

180. U.N. CHARTER art. 94(1) ("Each Member of the United Nations undertakes to
comply with the decision of the International Court ofJustice in any case to which it is a
party.").

181. U.N. CHARTER art. 94(2).

1998]
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First, states can voluntarily bring a specific dispute between them
to the court on an ad hoc basis. Second, treaties and conven-
tions, including the U.N. Charter, can explicitly refer matters to
the ICJ through their dispute resolution provisions. Third, state
parties can accept the general jurisdiction of the court over all
issues arising under international law.1 8 2 The second basis ofju-
risdiction is referred to as "compulsory jurisdiction." 'Jurisdic-
tion becomes compulsory when a provision of a bilateral or mul-
tilateral treaty stipulates that the ICJ will resolve disputes." '83

The ICJ has jurisdiction over legal disputes related to the
1988 U.N. Drug Convention under the compulsory jurisdiction
theory. As previously discussed, pursuant to Article 36(1) of the
Statute of the ICJ, the Court has jurisdiction over matters "specif-
ically provided for in .. . treaties and conventions in force." '8 4

The 1988 U.N. Drug Convention, Article 32(2), specifically pro-
vides that any "dispute which cannot be settled in the manner
prescribed [by Article 32 (1)] ... shall be referred, at the request
of any one of the State parties to the dispute, to the Interna-
tional Court of Justice for decision." '85

Because the Court's jurisdiction properly extends to dis-
putes under the Convention, enforcement should be sought
through the ICJ. Thus, for example, a party to the Convention
could, and should, file a legal action with the ICJ against certain

182. David M. Reilly & Sarita Ordonez, Effect of the Jurisprudence of the International
Court ofJustice on National Courts, 28 N.Y.U.J. INT'L L. & POL. 435, 440 (1996). Article 36
of the ICJ Statute states in relevant part:

(1) The jurisdiction of the Court comprises all cases which the parties refer to
it and all matters specially provided for in the Charter of the United Nations
or in treaties and conventions in force.
(2) The state parties to the present Statute may at any time declare that they
recognize as compulsory ipsofacto and without special agreement, in relation
to any other state accepting the same obligation, the jurisdiction of the Court
in all legal disputes concerning:
a. the interpretation of a treaty;
b. any question of international law;
c. the existence of any fact which, if established, would constitute a breach of
an international obligation; and
d. the nature or extent of the reparation to be made for the breach of an
international obligation.

ICJ Statute, supra note 178, art. 36, 59 Stat. at 1060, 3 Bevans at 1186-87.
183. See H. Vern Clemons, Comment, The Ethos of the International Court ofJustice Is

Dependent upon the Statutory Authority Attributed to Its Rhetoric: A Metadiscourse, 20 FORD-

HAM INT'L L.J. 1479, 1491 (1997).
184. ICJ Statute, supra note 178, art. 36(1), 59 Stat. at 1060, 3 Bevans at 1186.
185. U.N. Drug Convention, supra note 6, art. 32(2), 28 I.L.M. at 525.
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major drug-producing or major drug-transit countries, e.g., Mex-
ico, Colombia, or Bolivia, claiming that they have not complied
with the 1988 U.N. Drug Convention. A declaratory judgment
finding non-compliance with the Convention issued by the ICJ
would carry significant legal consequences towards eventual
compliance. Article 94 of the U.N. Charter provides that
"[e]ach Member of the United Nations undertakes to comply
with the decision of the International Court of Justice in any case
to which it is a party." '86 Failure to adhere to an ICJ judgment
would constitute a violation of the U.N. Charter, specifically Arti-
cle 94. Furthermore, treaty law is part of U.S. law.1 87 Finally,
disregarding an ICJjudgment violates principles of customary in-
ternational law. "One such principle holds that treaties in force
shall be observed."1 88

Additionally, such a decision, having been rendered by an
impartial and independent international tribunal, would likely
receive the broad support of the international community. This
adverse ruling could be used to pressure the offending nation
into taking constructive steps towards compliance with the Con-
vention. Furthermore, in the extreme case, where government
officials have not only failed to comply with the express terms of
the Convention, but also have actually facilitated or condoned
narcotics trafficking and money laundering within their terri-
tory, the complainant-party might seek recourse with the U.N.
Security Council.189 The authority of the Security Council could
be brought to bear on the offending nation to force compliance.
Pursuant to the Security Council's chapter VII powers, 190 the
non-complying party could suffer Security Council sanctions. 91

186. See U.N. CHARTER art. 94(2).
187. It should be noted that Article VI(2) of the U.S. Constitution establishes that

"all Treaties made ... under the Authority of the United States, shall be the supreme
Law of the Land." U.S. CONsT. art. VI(2). A claim of non-compliance with the 1988
U.N. Drug Convention is thus actionable in U.S. federal court.

188. Committee of U.S. Citizens in Nicaragua v. Reagan, 859 F.2d 929, 935 (D.C.
Cir. 1988).

189. U.N. CHARTER art. 94(2).
190. The U.N. Security Council's authority to impose sanctions emanates from

Chapter VII of the U.N. Charter. Article 39 of Chapter VII provides: "The Security
Council shall determine the existence of any threat to the peace, breach of the peace,
or act of aggression and shall make recommendations, or decide what measures shall
be taken in accordance with Articles 41 and 42, to maintain or restore international
peace and security." U.N. CHARTER art. 39.

191. Id. Pursuant to Article 41, the Security Council may decide what measures

1998]
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At the very least, any adverse ruling that a party is not in compli-
ance would send a powerful message that the Convention will be
enforced and that parties will not be permitted simply to ignore
the duties and obligations imposed thereunder.

This approach is certainly more preferable than the current
situation where every year the United States threatens to "decer-
tify" a country for non-compliance with 22 U.S.C. § 2291h of the
Foreign Assistance Act.192 Unlike a decision by the ICJ, the certi-
fication process is a unilateral action by the United States. As
such, it may not be perceived as impartial in nature. The sup-
port of the international community is far from guaranteed. Fi-
nally, if the United States does not have outstanding foreign aid
commitments with the "decertified" party, the threat of with-
holding foreign assistance will not motivate compliance.

Unfortunately, the United States has compromised its ability
to seek treaty compliance through the ICJ. When signing the
1988 U.N. Drug Convention, the United States declared that it
does not consider itself bound by Article 32(2) of the Conven-
tion. 193 Consequently, pursuant to Article 32(4), when a party
declares that it is not bound by Article 32(2), other parties to the
Convention shall not be bound by paragraph 2 with respect to
any party having made such a declaration.1 94 Thus, the Court is
deprived of jurisdiction under the compulsory jurisdiction the-
ory because the ICJ may assert jurisdiction only if both parties

not involving the use of armed force should be employed to maintain or to restore
peace and security. These measures include "complete or partial interruption of eco-
nomic relations and of rail, sea, air, postal, telegraphic, radio, and other means of com-
munication, and the severance of diplomatic relations." If the Security Council consid-
ers that measures provided for in Article 41 would be inadequate, or have proved inade-
quate, "it may take such [additional] action by air, sea, or land forces as may be
necessary to maintain or restore international .peace and security," including "demon-
strations, blockade, and other operations by air, sea, or land forces of Members of the
United Nations." Id. art. 41.

192. See supra note 53. and accompanying text (discussing 22 U.S.C. § 2291h and
certification process).

193. U.N. Drug Convention, supra note 6. Recall that Article 32(4) permits each
state, at the time of signature or ratification, acceptance, or approval of the U.N Drug
Convention or accession thereto, to declare whether it considers itself bound by para-
graph 2 of Article 32, which implicates the Court's jurisdiction under the compulsory
jurisdiction theory. At the time of signature, the United States declared: "Pursuant to
article 32(4), the United States of America shall not be bound by article 32(2)." Id. art.
32, 28 I.L.M. at 525.

194. Id. art. 32(4), 28 I.L.M. at 525.
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consent to the jurisdiction of the Court.19 5 Of course, it is highly
unlikely that any party alleged to be in non-compliance-the
major drug-producing or major drug-transit countries-will con-
sent to jurisdiction. Finally, numerous other parties have ex-
empted themselves from Article 32(2) and the compulsory juris-
diction of the ICJ. 1 6 Several of these countries are major drug-

195. ICJ Statute, supra note 178, art. 36(2), 59 Stat. at 1060, 3 Bevans at 1186.
196. The 1988 U.N. Drug Convention reveals that the following parties declared

themselves not bound by Article 32(2) of the Convention at the time of signature, ratifi-
cation, accession, acceptance approval, or formal confirmation: Algeria ("The People's
Democratic Republic of Algeria does not consider itself bound by the provisions of
article 32, paragraph 2, the compulsory referral of any dispute of the International
Court of Justice"); Bahrain ("The State of Bahrain, by the ratification of this Conven-
tion, does not consider itself bound by paragraph (2) of article 32 in connection with
the obligations to refer the settlement of the dispute relating to the interpretation or
application of this Convention to the International Court of Justice"); Brunei Darns-
salam ("In accordance with article 32 of the Conventi6n Brunei Darussalam hereby
declares it does not consider itself bound by paragraph 2 and 3 of the said article 32");
China ("Under the Article 32, paragraph 4, China does not consider itself bound by
paragraph 2 and 3 of that article"); Cuba ('The Government of the Republic of Cuba
declares that it does not consider itself bound by the provisions of article 32, paragraphs
2 and 3, and that disputes which arise between the parties should be settled by negotia-
tion through diplomatic channel"); France ("The Government of the French Republic
does not consider itself bound by the provision of article 32, paragraph 2, and declares
that any dispute relating to the interpretation or application of the Convention which
cannot be settled in the manner prescribed in paragraph 1 of the said article may not
be referred to the International Court of Justice unless all the parties to the dispute
agree thereto"); Iran ("The Government furthermore wishes to make a reservation to
article 32, paragraphs 2 and 3, since it does not consider itself bound to compulsory
jurisdiction of the International Court of Justice and feels that any dispute arising be-
tween the parties concerning the interpretation or application of the Convention
should be resolved through direct negotiations by diplomatic means"); Lebanon ("The
Government of the Lebanese Republic does not consider itself bound by the provisions
of article 32, paragraph 2, and declares that disputes relating to the interpretation or
application of the Convention which are not settled by the means prescribed in para-
graph 1 of that article shall be referred to the International Court of Justice only with
the agreement of all of the parties to the dispute'); Malaysia ("The Government of
Malaysia does not consider itself bound by paragraphs 2 and 3 of article 32 of the said
Convention, wherein if there should arise between two or more parties a dispute and
such dispute cannot be settled in the manner prescribed in paragraph 1 of article 32 of
the Convention, Malaysia is not bound to refer the dispute to the International Court of
Justice for decision"); Peru ("In accordance with the provisions of article 32, paragraph
4, Peru declares, on signing the Convention Against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances, that it does not consider itself bound by article 32, paragraphs
2 and 3, since, in respect of this Convention, it agrees to the referral of disputes to the
International Court of Justice only if all the parties, and not just one, agree to such a
procedure"); Saudi Arabia ("The Kingdom of Saudi Arabia does not regard itself bound
by article 32, paragraphs 2 and 3, of the Convention"); Singapore ("The Republic of
Singapore declares, in pursuance of article 32, paragraph 3 of the Convention that it
will not be bound by the provisions of article 32, paragraphs 2 and 3"); Turkey ("Pursu-
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producing or major drug-transit countries, for example, Algeria,
Cuba, Iran, Peru, and Turkey.197

B. International Asset Sharing 9 8

Compliance with the obligations imposed under the 1988
U.N. Drug Convention could be encouraged through interna-
tional asset sharing. 9 9 Sharing the proceeds of forfeited assets
among nations enhances international cooperation by creating
an incentive for countries to work together in combating inter-
national drug trafficking. Article 5(b) (ii) of the Convention
contemplates that parties may enter into agreements on a regu-
lar or case-by-case basis sharing the proceeds or property derived
from drug trafficking and money laundering.200 One commen-
tator has noted that: "[s]uch asset-sharing agreements may be
among the most potent inducements to international coopera-
tion and may result in significant enhancement of law enforce-
ment capabilities in [drug] producing and transit states. 20 '

The United States has enacted domestic legislation to im-
plement Article 5 (b) (ii).202 Authority to transfer forfeited assets
to foreign countries is found in 18 U.S.C. § 981(i)(1). 20 3  The

ant to paragraph 4 of article 32 of [said Convention], the Republic of Turkey is not
bound by paragraphs 2 and 3 of article 32 of the Convention"); and Vietnam ("Reserva-
tions to article 6 on Extradition, article 32 paragraph 2 and paragraph 3 on Dispute
settlement"). UN Web Page, supra note 18.

197. See INCS REPORT, supra note 1.
198. This subsection is adapted in part from ASSET FoRFEITURE, supra note 139, at

346-47
199. U.N. Drug Convention, supra note 6.
200. Article 5(5) of the Convention provides:
(a) Proceeds or property confiscated by a party pursuant to paragraph 1 or
paragraph 4 of this article shall be disposed of by that party according to its
domestic law and administrative procedures.
(b) When acting on the request of another party in accordance with this arti-
cle, a party may give special consideration to concluding agreements on:

(ii) Sharing with other parties, on a regular or case-by-case basis, such pro-
ceeds or property, or funds derived from the sale of such proceeds or prop-
erty, in accordance with its domestic law, administrative procedures or bilat-
eral or multilateral agreements entered into for this purpose.

U.N. Drug Convention, supra note 6, art. 5(5), 28 I.L.M. at 506.
201. Stewart, supra note 20, at 396.
202. See, e.g., 18 U.S.C. § 981(i)(1) (1994).
203. Id. Section 981(i) (1) provides:
Whenever property is civilly or criminally forfeited under this chapter, the At-
torney General or the Secretary of the Treasury, as the case may be, may trans-
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following requirements must be satisfied to transfer forfeited
proceeds to another country: (i) direct or indirect participation
by the country's government in the seizure or forfeiture of the
property; (ii) authorization by the U.S. Attorney General or U.S.
Secretary of the Treasury; (iii) approval of the transfer by the
U.S. Secretary of State; (iv) authorization in an international
agreement between the United States and the other country to
which the property is being transferred; 20 4 and, if applicable, (v)
certification of the country under the Foreign Assistance Act of
1961.205

Between July 1990 and July 1995, the U.S. Department of
Justice shared US$35.7 million in forfeited proceeds with twenty
foreign countries.20 6 As a general rule, the amount of the for-
feited funds shared with the other country should reflect the
contribution of that government in the specific case giving rise
to forfeiture relative to the assistance provided by other domestic
and non-U.S. law enforcement participants.

CONCLUSION

While the United States is a party to several multilateral and
bilateral treaties intended to enhance international cooperation
in narcotics enforcement, clearly the most important of these
international anti-drug treaties is the 1988 U.N. Drug Conven-

fer the forfeited personal property or the proceeds of the sale of any forfeited
personal or real property to any foreign country which participated directly or
indirectly in the seizure or forfeiture of the property, if such transfer-
(A) has been agreed to by the Secretary of State;
(B) is authorized in an international agreement between the United States
and the foreign country; and
(C) is made to a country which, if applicable, has been certified under section
481(h) of the Foreign Assistance Act of 1961.

Id. Authority to transfer forfeited assets to foreign countries is also found at 19 U.S.C.
§ 1616a(c)(2) (1994) and 21 U.S.C. § 881(e) (1) (E) (1994).

204. A bilateral agreement such as a MLAT would satisfy this requirement. See
supra note 55 (providing U.S. MLAT dates and cites).

205. 22 U.S.C. § 2291h (1994).
206. See Snider, supra note 9, at 389. Recipients included Antilles, Argentina, the

Bahamas, the British Virgin Islands, Canada, the Cayman Islands, Colombia, Costa Rica,
Ecuador, Egypt, Guatemala, Hungary, Israel, Liechtenstein, Luxembourg, the Nether-
lands, Paraguay, Romania, Switzerland, Venezuela, and the United Kingdom. See OF-
FICE OF NAT'L DRUG CONTROL POLICY, THE NATIONAL DRUG CONTROL STRATEGY, BUDGET

SUMMARY 98 (1998) ("Equitable sharing with foreign, state, and local governments is
expected to be $196 million in FY 1998, approximately 46.8 percent of the total depos-
its to the fund.").
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tion. The Convention is significant in that it proposes a multi-
prong strategy for combating international drug trafficking. Es-
sential to this strategy is the emphasis on attacking the eco-
nomic aspects of drug trafficking. To this end, the Convention
imposes an obligation on the parties to enact domestic legisla-
tion criminalizing money laundering. It further provides for
eliminating the financial incentive for engaging in drug activity
through the forfeiture of illicit drug proceeds and instrumentali-
ties of narcotics trafficking. In addition, the Convention recog-
nizes that no country, by itself, can effectively deal with illicit
drug trafficking alone. Instead, multilateral efforts based on in-
ternational cooperation must be pursued. The necessity of inter-
national, cooperative, counter-drug enforcement efforts is
clearly articulated in Article 2(1), which provides that "[t]he
purpose of th[e] Convention is to promote cooperation among
parties so that they may address more effectively the various as-
pects of illicit traffic in narcotic drugs and psychotropic sub-
stances having an international dimension. 2 °7

Unfortunately, an examination of party compliance, ten
years after the adoption of the Convention, reveals that in many
instances nations have either been reluctant or simply unwilling
to comply with the obligations imposed thereunder. Over the
past ten years, compliance has been inconsistent, if not erratic.
Several major drug-producing and drug-transit countries have
yet to enact anti-money laundering legislation. Furthermore,
parties that have enacted domestic money laundering laws have
often failed to enforce these provisions aggresively.

International cooperation on forfeiture matters has been
more illusory than real. Since the adpotion of the 1988 U.N.
Drug Convention, the United States has become a party to nu-
merous MLATs intended to implement the Convention. In al-
most every case, however, these MLATs fall far short of satisfying
the obligations imposed by the Convention with respect to asset
forfeiture. The MLAT provisions are formulated in loose terms
with escape clauses. Often, these provisions constitute nothing
more than suggestions and recommendations, thereby imposing
no duty or obligation to lend law enforcement assistance whatso-
ever. Perhaps most disturbing, the United States' record of pros-
ecuting international money laundering cases reveals that it has

207. U.N. Drug Convention, supra note 6, art. 2(1), 28 I.L.M. at 500.
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not taken seriously its obligation to punish international money
launderers severely. Federal prosecutors, for whatever reason,
have failed to utilize the full panoply of legal tools enacted to
implement the Convention effectively.

Finally, while Article 32(2) of the Convention confers juris-
diction on the ICJ to settle disputes relating to treaty interpreta-
tion and application, several parties, including the United States,
have declared themselves not bound by this article. Apparently,
these parties do not desire to have their conduct towards compli-
ance, or lack thereof, scrutinized by the ICJ. As the result, the
ICJ has been denied jurisdiction under the compulsory jurisdic-
tion theory. Thus, the United States, as well as numerous other
signatories to the Convention, have compromised enforcement
of the Convention through the ICJ.

This compromise of enforcement is particularly unfortu-
nate because the ICJ, as the principal judicial organ of the
United Nations, is highly regarded by the international commu-
nity. It is viewed as an impartial and independent tribunal. The
Court represents an important vehicle for judicial enforcement
of the Convention. In the event that a party fails to comply with
a judgment of the ICJ, enforcement could further be aided by
the Security Council. The U.N. Security Council could impose
economic sanctions or take other measures to give effect to the
judgment. As a practical matter, without recourse to the ICJ and
Security Council, the 1988 U.N. Drug Convention is an unen-
forceable treaty, and international cooperation in narcotics en-
forcement remains merely illusory.
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