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BOSTON UNIVERSITY IAW REVIEW

so clear, strong, and imperative, that no other meaning can be annexed to
them"l61 or "unless [the law] contained express words to that purpose." 62 In
this respect, the canon functions more like a clear statement rule, which lays
down a strong presumption that Congress must overcome. It is difficult to say
how far early federal courts were willing to push statutory language to escape a
retroactive interpretation. It is worth observing, though, that federal courts
issued their strongest statements about the canon in cases in which they did not
actually apply it.163 In cases in which they actually applied the canon, courts
relied as much on the language of the statute as on the canon in explaining the
result. 1"

Federal courts discussing the presumption in the first fifty years of the
Republic did not identify a rationale for it. On the one hand, courts may have
treated the canon as a proxy for legislative intent insofar as they assumed it to
be a background principle against which Congress legislated - it was, after all,
an ancient maxim. In this vein, consider Justice Story's characterization of the

161 United States v. Heth, 7 U.S. (3 Cranch) 399, 413 (1806) (Paterson, J.).
162 Id. at 414 (Cushing, J.); see also Schooner Peggy, 5 U.S. (1 Cranch) at 110 (asserting

that a court should "struggle hard" against a retroactive interpretation); Prince v. United
States, 19 F. Cas. 1331, 1332 (Story, Circuit Justice, C.C.D. Mass. 1814) (No. 11,425) ("It
is a general rule, that statutes are to be construed to operate in futuro, unless from the
language a retrospective effect be clearly intended."); Blanchard v. Sprague, 3 F. Cas. 648,
650 (Story, Circuit Justice, C.C.D. Mass. 1839) (No. 1518) (opining that "[retroactive]
interpretation is never adopted without absolute necessity; and courts of justice always lean
to a more benign construction").

163 See Schooner Peggy, 5 U.S. (1 Cranch) at 110 (implying that the canon counsels a
court to deviate from the best interpretation to avoid retroactivity, but holding the canon
inapplicable to the present case); Witherspoon, 18 F. Cas. at 619 ("I will not say at this time
that a retrospective law may not be made; but if its retrospective view be not clearly
expressed, construction ought not to aid it. That however is not the objection to this act.");
Blanchard, 3 F. Cas. at 650 (insisting that a retroactive interpretation should "never [be]
adopted without absolute necessity," but holding that retroactive application was not at issue
in that case); see also Watson v. Mercer, 33 U.S. (8 Pet.) 88, 105, 110 (1834) (refusing to
address counsel's argument that the canon requires prospective interpretation "even when [a
statute's] language would have borne a different construction" and holding itself bound by
state court interpretation).

'6 See, e.g., Heth, 7 U.S. (3 Cranch) at 409 (Johnson, J.) (indicating that even apart from
the canon, words of the act "point to a future operation"); id. at 411 (Washington, J.)
(interpreting the act prospectively in reliance only upon language with no reference to the
canon); id. at 413 (Paterson, J.) (treating the canon as a tie breaker for ambiguous language);
id. at 414 (Cushing, J.) (describing prospective application as the "general and true intent"
of the statute); see also Reynolds, 27 U.S. (2 Pet.) at 434-35 (acknowledging the canon but
determining that "the language of the statute is entirely prospective"); Prince, 19 F. Cas. at
1332 (Story, J.) (applying canon, but also emphasizing that "there is nothing in the wording
of this act, which points to a retrospective operation, and the whole intent may be satisfied
by restraining it to future cases").
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2010] SUBSTANTIVE CANONS AND FAITHFUL AGENCY

canon as taking words "in the sense which they naturally bear on their face."1 65

On the other hand, some explained the rule as a judicial effort to temper laws
"objectionable in principle and unjust in practice."l 66 Even in the unlikely
event that early federal courts had a relatively uniform understanding of why
they were applying the canon, the evidence is too scant to justify any
conclusion as to what that rationale was.

5. The Sovereign Immunity Clear Statement Rules

Justice Iredell's opinion in Chisholm v. Georgial67 contains an early
expression of the canon requiring a clear statement before interpreting a federal
law (in that case, the Constitution) to override state sovereign immunity. In
considering whether Article III authorizes federal courts to entertain citizen
suits against the states, Justice Iredell asserted that "nothing but express words,
or an insurmountable implication (neither of which I consider, can be found in
this case) would authorise the deduction of so high a power."1 68 Two of the
other opinions in Chisholm seem implicitly to acknowledge the principle
insofar as each found the necessary "clear expression" in Article 111.169 The

165 3 STORY, supra note 152, § 401, n.a. Indeed, for Story, the prospective operation of
legislation is an example of the situation where the words are so clear that "there is
generally no necessity to have recourse to other means of interpretation." Id. § 401.

166 SEDGWICK, supra note 100, at 202; see also Watson, 33 U.S. (8 Pet.) at 105 (argument
of counsel) ("In England, where the liberty and security of the subject has no other basis to
rest upon than the common law, retrospective legislation is uniformly rejected by her courts
of justice."); WILLIAM P. WADE, A TREATISE ON THE OPERATION AND CONSTRUCTION OF
RETROACTIVE LAWS, AS AFFECTED BY CONSTITUTIONAL LIMITATIONS AND JUDICIAL

INTERPRETATIONS 40 (1880) (describing the rule as "founded upon the recognized injustice
of a method of making laws by which the legislature looks backward to discover past errors
to be corrected and past grievances to be remedied").

167 2 U.S. (2 Dall.) 419 (1793), superseded by U.S. CoNsT. amend. XI.
168 Id. at 450. On the one hand, Article III might be viewed as a federal law abrogating

state sovereign immunity. On the other hand, Article III might be viewed as a waiver of
state sovereign immunity insofar as states might have consented to defending citizen-suits in
federal court by ratifying the Constitution. Either way, modern doctrine would require a
clear statement before holding a state amenable to suit in federal court.

169 See id. at 464-66 (Wilson, J.) ("The next question under this head, is, - Has the
Constitution done so? Did those people mean to exercise this, their undoubted power?
These questions may be resolved, either by fair and conclusive deductions, or by direct and
explicit declarations.... Fair and conclusive deduction, then, evinces that the people of the
United States did vest this Court with jurisdiction over the State of Georgia.... But, in my
opinion, this doctrine rests not upon the legitimate result of fair and conclusive deduction
from the Constitution: It is confirmed, beyond all doubt, by the direct and explicit
declaration of the Constitution itself."); id. at 467 (Cushing, J.) ("The judicial power, then,
is expressly extended to 'controversies between a State and citizens of another State."').
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remaining two made no mention of it and indeed interpreted Article III in ways
that belied the canon's existence.o70

Apart from Chisholm, I found no federal case decided before 1840
mentioning the canon as it applied to either state or federal sovereign
immunity. And the discussion of the canon in Chisholm primarily involved
construction of the Constitution.' 7 ' I found no federal case addressing the
question whether a generally applicable statute should be interpreted either to
waive the sovereign immunity of the United States or abrogate the sovereign
immunity of a state. The dearth of case law is not surprising, however,
because such questions did not arise during that time period. As John Harrison
has explained, "It was taken for granted that the sovereign could not be sued
[in its own courts], so the questions that actually came up mainly involved the
boundary between impermissible suits against the government and permissible
suits against officers and other agents."l 72 Litigants simply did not try to sue
the federal government qua government, and Congress did not enact statutory
waivers of sovereign immunity until the latter half of the nineteenth century. 73

170 Rather than focusing on the showing necessary to overcome sovereign immunity,
Justice Blair was at pains to show that legislative policy arguments could not overcome
plain text. See id. at 451 (Blair, J.) (asserting that the argument against jurisdiction based on
the potential unenforceability of the judgment might be deserving of weight in "the
construction of doubtful Legislative acts, but can have no force, I think, against the clear and
positive directions of an act of Congress and of the Constitution"). Chief Justice Jay not
only failed to mention the canon, but he applied a competing principle to construe Article III
broadly. See id. at 476 (Jay, C.J.) ("This extension of power is remedial, because it is to
settle controversies. It is therefore, to be construed liberally. It is politic, wise, and good
that, not only the controversies, in which a State is Plaintiff, but also those in which a State
is Defendant, should be settled; both cases, therefore, are within the reason of the remedy;
and ought to be so adjudged, unless the obvious, plain, and literal sense of the words forbid
it.").

"' See id. at 430. The question whether the Constitution enables private litigants to sue
the states is settled by the Eleventh Amendment. See U.S. CONsT. amend. XI. The question
whether Congress possesses the power to abrogate this baseline immunity in reliance upon
its Article I authority, or only in reliance upon its enforcement power under the
Reconstruction Amendments, did not arise until much later. See Pennsylvania v. Union Gas
Co., 491 U.S. 1, 15 (1989) (Brennan, J., plurality opinion), overruled by Seminole Tribe of
Fla. v. Florida, 517 U.S. 44 (1996); Fitzpatrick v. Bitzer, 427 U.S. 445, 455-56 (1976).

172 John Harrison, Sovereign Immunity and Congress's Enforcement Powers, 2006 Sup.
CT. REV. 353, 358. Any question about whether a state was suable in its own courts would
have been discussed in state cases, and this study concerns only federal cases. State courts,
however, operated on the same assumption. Id.

173 The first significant statutory waiver of federal sovereign immunity occurred in 1855,
when Congress created the United States Court of Claims for the adjudication of contract
disputes with the federal government. Gregory C. Sisk, The Continuing Drift of Federal
Sovereign Immunity Jurisprudence, 50 WM. & MARY L. REV. 517, 530-31 (2008). It was
ninety more years before Congress passed the Federal Tort Claims Act, which subjected the
federal government to tort liability. Id. at 534.

146 [Vol. 90:109



2010] SUBSTANTIVE CANONS AND FAITHFUL AGENCY

Nor did anyone at the time pay much attention to Congress's power to abrogate
the sovereign immunity of a state. According to Harrison, the question
"whether Congress could create a cause of action for a private person against a
nonconsenting state, seems not to have arisen in the nineteenth century." 74

That said, eighteenth and nineteenth century courts did face the question
whether generally worded statutes applied to the government outside the
context of sovereign immunity. In interpreting such statutes, federal courts
relied upon an established maxim of English law that Blackstone described as
follows:

I shall only further remark, that the king is not bound by any act of
parliament, unless he be named therein by special and particular words.
The most general words that can be devised ("any person or persons,
bodies politic or corporate, etc.") affect not him in the least, if they may
tend to restrain or diminish any of his rights or interests.175

This principle by no means originated in Blackstone's time; it appears in,
among other sources, Bacon's Abridgement of the Law, Bracton's treatise, and
the sixteenth century Discourse upon the Exposicion and Understandinge of
Statutes.176 Writing from an American standpoint, Justice Story articulated the
maxim this way: "It is a general rule in the interpretation of legislative acts not
to construe them to embrace the sovereign power or government, unless
expressly named or included by necessary implication."'7 7 Relying on this
principle, federal courts held the United States exempt from statutes of
limitation,178 the jurisdictional limitations of the Judiciary Act of 1789,'17 and a

174 Harrison, supra note 172, at 358.
" 1 BLACKSTONE, supra note 89, at *262.
176 8 MATTHEW BACON, A NEW ABRIDGEMENT OF THE LAW 81-83 (Philadelphia, Thomas

Davis 1845) ("[Tlhe king is not under the coercive power of the law .... The king, in
regard to decency and order, cannot suffer a common recovery . . . ."); 2 BRACTON, supra
note 155, at 33 ("[N]o writ runs against [the king]."); DISCOURSE, supra note 86, at 161
(arguing that "statutes that doe abridge the kynges prerogative" must be narrowly
construed); id. at app. It ("The king is not bound when the statute is general and at the time
it is made the king will have right or prerogative; he is not bound unless it is specially
provided as Magna Carta . .. does not bind the king."). Appendix It of the Discourse, titled
"When the king will be bound by statute," goes on to give a fairly detailed description of the
principle. Id.; see also DWARRIS, supra note 139, at 50 ("The rights of the crown can never
be taken away by doubtful words, or ambiguous expressions, but only by express terms.").

In United States v. Greene, 26 F. Cas. 33, 34 (Story, Circuit Justice, C.C.D. Me. 1827)
(No. 15,258). For state cases that federal courts often cited for this same principle, see
Inhabitants of Town of Stoughton v. Baker, 4 Mass. (3 Tyng) 522, 528 (1808) (invoking the
maxim to hold that laches does not run against the state); People v. Herkimer, 4 Cow. 345
(N.Y. Sup. Ct. 1825) (invoking the maxim to hold that insolvent acts did not extinguish
claims of the state).

' United States v. Hoar, 26 F. Cas. 329, 329-30 (Story, Circuit Justice, C.C.D. Mass.
1821) (No. 15,373).

' Greene, 26 F. Cas. at 34.
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bankruptcy law. 80  American treatise writers, likewise, identified this
sovereign exemption as an important principle of statutory interpretation.' 81

Thus during the eighteenth and nineteenth centuries, the government was read
out of otherwise unqualified statutes unless the text, either expressly or by
"necessary implication," stated otherwise.182

Courts and commentators offered multiple rationales for the rule. At
English common law, the rule was grounded in the sovereignty of the king, and
American courts argued that the sovereign federal and state governments
enjoyed this same benefit. 183 Given, however, that the sovereign prerogatives
of the Crown did not pass unfiltered through the American constitutional
structure,184 other uniquely American rationales were also advanced in support
of the maxim. The rule was defended upon a "policy of preserving the public
rights, resources, and property from injury and loss by the negligence of public
officers."' 85  Justice Story insisted that "[i]ndependently of any doctrine

180 United States v. Hewes, 26 F. Cas. 297, 299 (E.D. Pa. 1840) (No. 15,359).
I" DWARRIS, supra note 153, at 151 ("[T]he general words of a statute do not include the

government or affect its rights, unless such intention be clear and indisputable, upon the face
of the act."); see also 1 KENT, supra note 151, at 3; SEDGWICK, supra note 100, at 36
(indicating that the English rule "is recognized also in this country").

182 See Greene, 26 F. Cas. at 34. It is worth emphasizing that this canon of construction
was not inviolate. Summarizing exceptions recognized in the cases, Henry Campbell Black
observed that the sovereign is not exempt when "neither its prerogative, rights, nor property
are in question." BLACK, supra note 131, at 98. Thus, the Court interpreted general
procedural statutes to bind the United States as litigant. See, e.g., United States v. Knight,
39 U.S. (14 Pet.) 301, 315-16 (1840) ("[W]e feel satisfied, that when, as in this case, a
statute which proposes only to regulate the mode of proceeding in suits, does not divest the
public of any right, does not violate any principle of public policy; but on the contrary,
makes provisions in accordance with the policy which the government has indicated by
many acts of previous legislation . . . we shall best carry into effect the legislative intent, by
construing the executions at the suit of the United States, to be embraced within the act of
1828."); Green v. United States, 76 U.S. (9 Wall.) 655, 658 (1869) (holding that an
evidentiary statute binds the United States because "[w]e do not see why this rule of
construction should apply to acts of legislation which lay down general rules of procedure in
civil actions").

' See, e.g., Hoar, 26 F. Cas. at 329-30 (identifying sovereign prerogative as a
justification for the doctrine); Greene, 26 F. Cas. at 34; Hewes, 26 F. Cas. at 301; see also
People v. Herkimer, 4 Cow. 345, 348 (N.Y. Sup. Ct. 1825) (holding that "the same rule
must prevail" in New York for "the People of the state being the sovereign, have succeeded
to the rights of the King").

184 Theodore Sedgwick argued that the rule was primarily a relic of "old feudal ideas of
royal dignity and prerogative" and that it should be abandoned in this country. SEDGWICK,
supra note 100, at 36. Sedgwick was not opining about the wisdom of this rule when
applied specifically to questions of sovereign immunity, for, as was described above, the
rule was not applied in that context until the twentieth century. See supra notes 172-74 and
accompanying text.

18s SEDGWICK, supra note 100, at 105-06.
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founded on the notion of prerogative, the same construction of statutes of this
sort ought to prevail, founded upon legislative intention." 86 In other words,
the government rarely intends to subject itself to its own regulations, and
courts should interpret statutes accordingly.

Federal courts continued to apply this maxim throughout the nineteenth and
twentieth centuries.187 When suits in federal courts against the federal and
state governments became an issue in the twentieth century, federal courts
applied the canon in that context.188 The Supreme Court held that it would
only interpret a statute to waive federal sovereign immunity where the express
language or necessary implication of the statute evidenced Congress's intent to

1" Hoar, 26 F. Cas. at 330; see also Greene, 26 F. Cas. at 34-35 (rationalizing
governmental exemption based primarily on legislative intent with the maxim as a
secondary consideration); Hewes, 26 F. Cas. at 298 ("[I]f it be the settled law, it must be
presumed that congress knew it to be so, and had it on their minds in passing the act in
question."). Writing early in the twentieth century, Henry Campbell Black explained it this
way:

It is said that laws are supposed to be made for the subjects or citizens of the state, not
for the sovereign power. Hence, if the government is not expressly referred to in a
given statute, it is presumed that it was not intended to be affected thereby, and this
presumption, in any case where the rights or interests of the state would be involved,
can be overcome only by clear and irresistible implications from the statute itself.

BLACK, supra note 131, at 94-95.

" See, e.g., Dollar Say. Bank v. United States, 86 U.S. (19 Wall.) 227, 239 (1873)
(applying the maxim to hold that a statutory limitation on remedies did not apply to the
United States); United States v. Herron, 87 U.S. (20 Wall.) 251, 261 (1873) (applying the
maxim to hold that discharge under the Bankruptcy Act did not extinguish the federal
government's ability to collect taxes owed); United States v. Nashville, Chattanooga & St.
Louis Ry. Co., 118 U.S. 120, 125 (1886) (applying the maxim to hold that the statute of
limitations did not run against the federal government); United States v. Am. Bell Tel. Co.,
159 U.S. 548, 554 (1895) (applying the maxim to hold that a limitation on the Court's
appellate jurisdiction did not apply when the United States is the petitioner); United States
v. United Mine Workers, 330 U.S. 258, 273 (1947) (applying the maxim to hold that a
provision of the Norris-LaGuardia Act divesting federal courts of jurisdiction to issue
injunctions in a specified class of cases did not apply to the United States).

188 See 3 J.G. SUTHERLAND, STATUTES AND STATUTORY CONSTRUCTION § 62:01

(Chicago, Callaghan & Co. 1891) (identifying the modern sovereign immunity clear
statement rule, as applied to both waivers and abrogations, as a specific application of the
old English maxim exempting the government from generally applicable statutes). Students
of English statutory interpretation have observed that English courts have similarly applied
the old maxim to the relatively new problem of interpreting statutory waivers of sovereign
immunity. See H. Street, The Effect of Statutes on the Rights and Liabilities of the Crown, 7
U. TORONTO L.J. 357, 381-83 (1948). Because the Crown only began to waive its sovereign
immunity in the twentieth century, it was only then that English courts began fleshing out
the effect of the traditional presumption on statutes dealing with sovereign immunity. Id. at
357.
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accomplish that result.189 The Court held that it would interpret a state statute
to waive the state's sovereign immunity only when the state legislature had
been clear.190 And the Court held that it would not interpret a federal statute to
abrogate the states' sovereign immunity unless the statute's express language
or necessary implication required it to do so.191

Given the age of the general presumption of exemption, it would be
inaccurate to characterize the sovereign immunity clear statement rule as
having been fashioned from whole cloth in the twentieth century. It is better
understood as a conscious application of a time-honored rule of sovereign
exemption to a new kind of incursion on sovereignty.192

1' See Schillinger v. United States, 155 U.S. 163, 166 (1894) ("Beyond the letter of such
consent [to be sued] the courts may not go, no matter how beneficial they may deem, or in
fact might be, their possession of a larger jurisdiction over the liabilities of the
government."); Price v. United States, 174 U.S. 373, 376 (1899) (finding that the
government's "liability in suit cannot be extended beyond the plain language of the statute
authorizing it"); E. Transp. Co. v. United States, 272 U.S. 675, 686 (1927) ("The
sovereignty of the United States raises a presumption against its suability, unless it is clearly
shown; nor should a court enlarge its liability to suit conferred beyond what the language
requires.").

190 See Murray v. Wilson Distilling Co., 213 U.S. 151, 171 (1909) (holding that
interpreting a state statute to relinquish the state's property rights in a manner that
essentially waived the state's sovereign immunity was warranted only in the face of "the
most express language of overwhelming implication from the text" to indicate that the state
intended to accomplish that result); Great N. Life Ins. Co. v. Read, 322 U.S. 47, 54 (1944)
(asserting that a state statute must contain "a clear declaration of the state's intention to
submit [to being sued] to other courts than those of its own creation"); Cooper S.S. Co. v.
Michigan, 194 F.2d 465, 468 (6th Cir. 1952) (claiming that "a strict rule of construction is
applicable" in determining whether a state statute waives the state's immunity from suit in a
particular court).

"' See Employees of Dep't of Health & Welfare of Mo. v. Dep't of Pub. Health &
Welfare of Mo., 411 U.S. 279, 285 (1973) (refusing to infer that a federal statute authorized
suits against states where the statute's text and legislative history were silent on the point);
Edelman v. Jordan, 415 U.S. 651, 674 (1974) (holding that a federal statute authorizing
"suits against a general class of defendants" did not authorize suits against states); Pennhurst
State Sch. & Hosp. v. Halderman, 465 U.S. 89, 99-100 (1984) (holding that court will not
interpret a statute to abrogate a state's sovereign immunity absent "unequivocal expression"
of congressional intent to accomplish that result); Atascadero State Hosp. v. Scanlon, 473
U.S. 234, 243 (1985) ("[lIt is incumbent upon the federal courts to be certain of Congress'
intent before finding that federal law overrides the guarantees of the Eleventh
Amendment."); cf Thebo v. Choctaw Tribe of Indians, 66 F. 372, 375-76 (8th Cir. 1895)
("The intention of congress to confer . . . jurisdiction [over the Choctaw] upon any court
would have to be expressed in plain and unambiguous terms.").

192 See supra note 188.
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6. The Indian Canon

Philip Frickey describes the Indian canon - the maxim that statutes dealing
with the Indians must be construed in their favor - as the legacy of John
Marshall.193 It is, therefore, like avoidance and Charming Betsy, another
uniquely American invention. In Patterson v. Jenks, Chief Justice Marshall,
interpreting a treaty between the state of Georgia and the Creek Indians, noted
that in a contest between those two parties, ambiguity should be resolved in a
manner "favourable to the pretension of the less powerful and less intelligent
or skilful [sic] party to the compact." 94 That was the first mention of the
canon, but the case that really launched it was Worcester v. Georgia, which
interpreted a treaty between the Cherokee Indians and the United States.'95

Marshall's opinion favors the Indians in construing the treaty,196 but it is the
starker language from Justice M'Lean's concurrence that has been quoted by
later cases: "The language used in treaties with the Indians should never be
construed to their prejudice.... How the words of the treaty were understood
by this unlettered people, rather than their critical meaning, should form the
rule of construction." 97

After Worcester, the Indian canon lay dormant in federal case reports until
the Supreme Court invoked it again thirty-four years later in In re Kansas
Indians, where the Court applied the canon to a treaty exempting certain
Miami Indian lands from taxation.198 I found only two other nineteenth
century cases invoking the canon.199 Given the paucity of nineteenth century
cases applying the canon, twentieth century courts perhaps overstated the case

193 Philip P. Frickey, Marshalling Past and Present: Colonialism, Constitutionalism, and
Interpretation in Federal Indian Law, 107 HARV. L. REV. 381, 386 (1993).

194 Patterson v. Jenks, 27 U.S. (2 Pet.) 216, 229 (1829). Because the dispute in that case
was between two private parties claiming title under Georgia, Marshall did not actually
apply the canon. Id.

195 Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 541 (1832). The case is famous less for
its invocation of the Indian canon than for the way that both the state of Georgia and
President Jackson resisted the Court's disposition of the case. See Amy Coney Barrett,
Introduction, 83 NOTRE DAME L. REV. 1147, 1154-55 (2008).

"9 Unlike Justice M'Lean's opinion, Marshall's opinion contains only a short and
relatively oblique discussion of the Indian canon. Worcester, 31 U.S. (6 Pet.) at 552-53
(construing treaty language from the perspective of "the Indians, who could not write, and
most probably could not read, who certainly were not critical judges of our language"); see
also Frickey, supra note 193, at 402 (commenting that Marshall "found some reason to
work hard to counter the ordinary textual meaning of the fourth article" where "the
principles or motivations for doing so are not evident in his discussion of the article").

197 Worcester, 31 U.S. (6 Pet.) at 582 (M'Lean, J., concurring).

198 In re Kansas Indians, 72 U.S. (5 Wall.) 737, 760 (1866).
199 Choctaw Nation v. United States, 119 U.S. 1, 27-28 (1886); Jones v. Meehan, 175

U.S. 1, 11 (1899). Both of these cases invoked the canon in the context of treaty
construction.
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when they described the canon as "well-settled law" 200 and a "rule of
construction [that] has been recognized, without exception, for more than a
hundred years." 201

The Indian canon is unique among the substantive canons discussed in this
Part because it began in the treaty context as essentially a rule of contract
interpretation. Insofar as it instructs courts to construe treaties in favor of the
less sophisticated party to them, the rule resembles the approach that courts
take in the construction of adhesion contracts. 202 What is interesting about the
Indian canon for present purposes is that it jumped without discussion from the
interpretation of treaties to the interpretation of statutes. Treaty making with
the Indians ceased in 1871 in response to demands from the House of
Representatives for a role in the making of federal Indian policy. 203

Thereafter, relations between the United States and Indian tribes were
governed by statute. When courts began interpreting these statutes in the early
1900s, they assumed, without reflection, that the canon should continue to
apply. For example, without considering the potential impact of the structural
differences between statutes. and treaties, the Circuit Court of Nevada asserted
that the canon should apply to statutes dealing with Indians simply because
statutes had replaced treaties as the mechanism by which Indian policy was
made.204 The Supreme Court's first application of the canon to a statute did
not even acknowledge the shift from treaty to statute.205

That is not to say that federal courts have been wrong to apply the Indian
canon to statutes. 206 The point for present purposes is not the validity of the
canon, but the utility of the historical evidence for revealing the attitudes of
early federal courts toward substantive canon-making. And the peculiar
circumstances surrounding the emergence of this canon - particularly its
grounding in treaty interpretation, where a court enforces an agreement
reached by multiple parties rather than functioning solely as Congress's
faithful agent - make its history of limited utility notwithstanding its presence
on the list of old canons that modern courts continue to apply.

200 Conway v. United States, 149 F. 261, 265-66 (C.C.D. Neb. 1907).
201 Choate v. Trapp, 224 U.S. 665, 675 (1912).
202 Frickey, supra note 193, at 406-08.
203 Id. at 421 n.164.
204 Conway, 149 F. at 265.
205 Choate, 224 U.S. at 675.
206 Frickey has made powerful arguments as to why the "difference in form should not . .

substantially alter judicial methodology," Frickey, supra note 193, at 421-22, including the
argument that the canon can be understood as an outgrowth of the "sovereign -to-sovereign,
structural relationship" between Indian nations and the United States. Id. So understood,
the canon might be rationalized with reference to the Constitution rather than to a contract
analogy. See infra Part IV.C.
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7. Other Canons

Between 1789 and 1840, federal courts employed more substantive canons
than the six described above. For example, Cohens v. Virginia can be read as
an early statement of the presumption against preemption.207 There, the Court
held that a federal statute regulating lotteries in the District of Columbia did
not permit the sale of lottery tickets in Virginia where state law prohibited
them. 208 In interpreting the statute, the Court explained:

To interfere with the penal laws of a State . . . is a very serious measure,
which Congress cannot be supposed to adopt lightly, or inconsiderately.
The motives for it must be serious and weighty. It would be taken
deliberately, and the intention would be clearly and unequivocally
expressed. An act, such as that under consideration, ought not, we think,
to be so construed as to imply this intention, unless its provisions were
such as to render the construction inevitable. 209

Cohens thus reflects an impulse to proceed cautiously when a federal statute
arguably displaces a state's control of her penal laws - in modem parlance,
when a federal statute arguably displaces a state's historic police power.210

Notwithstanding Cohens, the presumption against preemption of state law
seems not to have become an established part of the interpretive lexicon until
the latter half of the nineteenth century. 211 In 1859, the Court asserted that "the
repugnance or conflict should be direct and positive, so that the two acts could

207 Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 443 (1821).
208 Id. at 447.
209 Id. at 443.
210 Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).
211 Early cases confronting preemption analyzed the issue without discussing any special

interpretive rule. See, e.g., Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 220-21 (1824) (finding
preemption without discussion of presumption); Mayor of New York v. Miln, 36 U.S. (11
Pet.) 102, 138-39 (1837) (finding no preemption without discussion of presumption); id. at
145-46 (Thompson, J., concurring). Notably, I found no discussion of any canon applicable
to questions of preemption in nineteenth century legal treatises. The canon does seem to
resemble, however, the canon historically applied when a statute appears to conflict with
one passed earlier by the same legislature. In that circumstance, courts applied a
presumption against repeal of the earlier statute. See, e.g., DWARRIS, supra note 139, at 54-
55 & n.4. Analogously, when Congress enacts a statute that arguably displaces a state's
preexisting regulatory scheme, the presumption against preemption might be understood as
a presumption against supersession or repeal of that preexisting scheme. This canon
disfavoring implied repeal strongly resembles the concept of field preemption in federal-
state relations. See ENDLICH, supra note 88, § 241, at 320-21 ("[I]n order to constitute a
repeal of a statute by implication, such later act must not only refer to the same subject, and
also have the same object in view as the earlier, but it must cover the whole subject matter
of the same."); cf Caleb Nelson, Preemption, 86 VA. L. REv. 225, 232 (2000) (arguing that
the presumption against preemption derives from the presumption against implied repeals;
the Supremacy Clause functions as a non obstante provision, which, under that classic
approach, instructed courts to set aside the presumption).
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not be reconciled or consistently stand together" if a federal statute was to
supersede state law.2 12 This principle was repeated and ultimately expanded
thereafter.213

The courts also applied a grab bag of other interpretive rules. The Supreme
Court applied a presumption against the extraterritorial application of the
law. 214 It opined that if a statute was ambiguous, it would defer to the
executive's construction of it.2

15 Courts also invoked the canon that remedial
statutes should be broadly construed,216 and at least when they were construing
state statutes, courts invoked the canon that statutes in derogation of the
common law should be narrowly construed. 217

212 Sinnot v. Davenport, 63 U.S. (22 How.) 227, 242-43 (1859).
213 See, e.g., Reid v. Colorado, 187 U.S. 137, 148 (1902). The Court's modern cases also

apply the presumption to construe even express preemption provisions narrowly. See, e.g.,
Cipollone v. Liggett Group, Inc., 505 U.S. 504, 518, 523 (1992). This application of the
presumption is controversial. See supra note 56.

214 See, e.g., Bond v. Jay, 11 U.S. (7 Cranch) 350, 353 (1813) ("It is so unusual for a
legislature to employ itself in framing rules which are to operate only on contracts made
without their jurisdiction, between persons residing without their jurisdiction, that Courts
can never be justified in putting such a construction on their words if they admit of any
other interpretation which is rational and not too much strained."). The canon does not
appear to have been widely applied by early nineteenth century courts. It is, however,
recognized by modern courts. See, e.g., EEOC v. Arabian Am. Oil Co., 499 U.S. 244, 248
(1991) ("[L]egislation of Congress, unless a contrary intent appears, is meant to apply only
within the territorial jurisdiction of the United States." (quoting Foley Bros., Inc. v. Filardo,
336 U.S. 281, 285 (1949))); see also Curtis A. Bradley, Territorial Intellectual Property
Rights in an Age of Globalism, 37 VA. J. INT'L L. 505, 513-16 (1997); William S. Dodge,
Understanding the Presumption Against Extraterritoriality, 16 BERKELEY J. INT'L L. 85, 92-
93 (1998).

215 United States v. Vowell & M'Clean, 9 U.S. (5 Cranch) 368, 372 (1810).
216 Ross v. Doe, 26 U.S. (1 Pet.) 655, 667 (1828); Fisher v. Consequa, 9 F. Cas. 120, 121

(Washington, Circuit Justice, C.C.D. Pa. 1809) (No. 4816); Dougherty v. Edmiston, 7 F.
Cas. 962, 962 (Todd, Circuit Justice, C.C.D. Tenn. 1812) (No. 4025); Whittemore v. Cutter,
29 F. Cas. 1120, 1120 (Story, Circuit Justice, C.C.D. Mass. 1813) (No. 17,600). It is worth
noting the occasions on which courts identified the plain language of a statute as a limit to
the canon's application. See, e.g., Denn v. Reid, 35 U.S. (10 Pet.) 524, 527 (1836); Lodge
v. Lodge, 15 F. Cas. 781, 781 (Story, Circuit Justice, C.C.D. Mass. 1829).

217 See, e.g., Brown v. Barry, 3 U.S. (3 Dall.) 365, 367 (1797) (maintaining that a
Virginia statute regarding the effect of a repealing act on the act first repealed, "being in
derogation of the common law, is to be taken strictly"); Fairfax's Devisee v. Hunter's
Lessee, II U.S. (7 Cranch) 603, 623 (1812) (refusing to read a Virginia statute to abolish the
common law "inquest of office" requirement because "the common law . . . ought not to be
deemed to be repealed, unless the language of a statute be clear and explicit for this
purpose"); cf Wheaton v. Peters, 33 U.S. (8 Pet.) 591, 657-61 (1834) (refusing counsel's
argument that the canon should apply to the construction of the Copyright Act because the
majority thought there was no federal common law of copyright). While federal courts did
not apply the canon to the construction of federal statutes, they did apply it to measure
compliance with federal statutes. See, e.g., Bell v. Morrison, 26 U.S. (1 Pet.) 351, 355
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B. The Implications of History for Textualism

The evidence described in Section A confirms that federal courts have been
developing and applying substantive canons for as long as they have been
interpreting statutes. While federal courts may have debated and ultimately
dropped their claim to the power of equitable interpretation, my research has
uncovered no evidence that they ever even questioned their power to develop
and apply specific substantive canons of interpretation. 218 Early federal courts
did not maintain that any particular substantive canon could trump the plain
language of a statute; on the contrary, even where a statute infringed upon an
area that courts guarded with a substantive canon, courts held that the express
language of the statute controlled.219  But history validates the general
proposition that the use of substantive canons has long been thought legitimate.
The problem remains of determining exactly what light this history sheds on
the original understanding of the scope of "the judicial Power."

Some of the history reflects what would be, even for the textualist, an
uncontroversial use of substantive canons. Lenity is a particularly good
example. Textualists have expressed skepticism about lenity's legitimacy on
the ground that the canon permits a court to depart from a statute's most
natural interpretation. 220 To the extent that textualists have indicated a belief
that such departures are part of the historical tradition of lenity in America,221

that belief is mistaken. To be sure, an effort to undermine the text was part of
the tradition of lenity as applied by the English courts that invented the canon.
But as Section A.1 recounts, federal courts modified the canon, emphasizing
that the best interpretation of a penal statute should always trump a more
lenient but less plausible one. For early courts, lenity served as a tie breaker
between two equally plausible interpretations of statutory text,222 and as Part I
explaines, this use of a canon is perfectly consistent with faithful agency.

(1828) ("The authority to take testimony in [the manner permitted by the Judiciary Act of
1789], being in derogation of the rules of the common law, has always been construed
strictly; and, therefore, it is necessary to establish, that all the requisites of the law have been
complied with, before such testimony is admissible."); Jones v. Neale, 13 F. Cas. 995, 995-
96 (C.C.D.N.C. 1796) (No. 7483) (refusing to admit testimony taken by deposition de bene
esse, as permitted by the Judiciary Act of t789, unless all of the requirements of the act
were strictly observed, because when a statute is in derogation of the common law, "[t]o fail
in one iota of the ceremonies prescribed by it is to fail in the whole").

218 See Eskridge, supra note 2, at 1100 (asserting that his study of early interpretive
practice revealed "no thinker questioning the canons as a methodology").

219 In addition to the cases described in each section of this Part, see, for example,
Wilkinson v. Leland, 27 U.S. (2 Pet.) 627, 661-62 (1829) ("Every technical rule, as to the
construction or force of particular terms, must yield to the clear expression of the paramount
will of the legislature.").

220 See Scalia, supra note 30, at 582-83.
221 Id.

222 Recall too that in addition to justifying lenity on grounds of fairness to the accused,
federal courts described the canon as a check upon themselves insofar as it prevented them
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More troubling for the textualist are the cases in which federal courts
invoked substantive canons to justify a departure from a statute's most natural
reading. Courts identified an outer limit to the judicial power by disavowing
the ability to adopt an interpretation that contravened the plain text. But they
claimed substantial leeway to work within meanings that the statute could bear.
Recall that in Charming Betsy, Marshall argued that "an act of Congress ought
never to be construed to violate the law of nations if any other possible
construction remains."223 In describing the avoidance canon, Justice Story
opined that to avoid an unconstitutional interpretation of a statute, a court
should adopt a construction "which although not favored by the exact letter,
may yet well stand with the general scope of the statute, and give it a
constitutional character." 224  Courts applying the presumption against
retroactivity explained that they would "struggle hard" against a retroactive
interpretation, 225 refusing to adopt it "unless it contained express words to that
purpose." 226  Courts applying the government-exemption rule read an
exception into otherwise unqualified text absent a clear statement to the
contrary. 227 Courts also read treaties with the Indians in favor of the Indians,
rather than as Congress may have understood or intended, but the contractual
origins of the Indian canon make it a less enlightening gauge of how federal
courts understood the scope of their power to interpret statutes. 228

It is unclear how seriously statements like the ones recounted above
represent a qualification of the obligation of faithful agency. For one thing, the
evidence is spotty. Many of these canons were only rarely applied during the
first fifty years of the federal courts' existence, 229 and even when they were
applied, there is no clear pattern of courts using them to deviate from the most

from expanding penal statutes through equitable interpretation. See supra notes 102-03 and
accompanying text. To the extent that federal courts applied the canon to this end, they
applied it to reinforce, rather than undermine, their role as faithful agents.

223 Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804) (emphasis
added); see also Talbot v. Seeman, 5 U.S. (1 Cranch) 1, 43 (1801).

224 Soc'y for the Propagation of the Gospel v. Wheeler, 22 F. Cas. 756, 769 (Story,
Circuit Justice, C.C.D.N.H. 1814) (No. 13,156) (emphasis added).

225 United States v. Schooner Peggy, 5 U.S. (1 Cranch) 103, 110 (1801) (emphasis
added).

226 United States v. Heth, 7 U.S. (3 Cranch) 399, 414 (1806) (Cushing, J.) (emphasis
added).

227 See supra Part II.A.5.
228 See supra Part II.A.6.
229 For that matter, the fact that there were relatively few federal statutes - and that

federal courts possessed no general federal question jurisdiction - means that the overall
number of statutory interpretation decisions in the early federal courts is low. It was not
until what Guido Calabresi describes as the late-nineteenth century "orgy of statute making"
that federal courts more fully entered the business of interpreting statutes. CALABRESI,
supra note 10, at 86. The 1875 grant of general federal question jurisdiction surely also
contributed to this development.
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natural interpretation of text. The Charming Betsy canon was invoked in only
a handful of cases during this time period, and only two used the canon to
justify what was arguably a departure from the best reading of the text. 230

References to the avoidance canon are similarly spare in early reporters; that
canon did not crystallize until late in the nineteenth century. 231 The
presumption against retroactivity was, by contrast, widely acknowledged, but
the cases actually applying it, as opposed to simply describing it, did not
deviate from what the courts presented as the most natural reading of the
statute. 232 That leaves the clear statement sovereignty rule as the starkest
example of early courts both describing and applying a maxim justifying an
interpretation other than the most natural reading of the statute.233

Moreover, a departure from the best reading of a statute casts light on a
court's understanding of its power to deviate from the obligation of faithful
agency only to the extent that the court justifies the departure with reference to
a policy or policies external to the statute. To the extent that any of these
canons justifies a departure from text in the service of legislative intention, its
application affirms rather than undercuts a strong norm of faithful agency.234

Textualists do not maintain that early federal courts approached statutory
language as would modem textualists; on the contrary, they freely admit that
nineteenth century judges often took a purposivist approach to the task of
deciphering acts of Congress.235  The insights of public choice theory -
stemming from mid-twentieth century work in political science and economics
- have prompted textualists to challenge the proposition that focusing upon the
legislature's subjective intention is the best (or even a coherent) way of
discharging the judicial role as Congress's faithful agent.236 But as Part I
explains, the disagreement between textualists and traditional intentionalists

230 See supra note 120 and accompanying text.
231 See supra notes 151-54 and accompanying text.
232 See supra notes 163-64 and accompanying text.
233 See supra Part H.A.5.
234 Cf Yoo, supra note 16, at 1616-18 (arguing that Chief Justice Marshall often invoked

canons as a means of serving legislative intent, and that such invocations reflect his
commitment to legislative supremacy).

235 Manning explains:

Modem textualists . . . do not, and could not, maintain that the faithful agent theory
historically embraced all of the specific premises of modem textualism. Rather,
textualism is premised on the idea that the faithful agent theory represents a deeply
rooted general principle of judicial fidelity to legislative commands, and that modern
insights about the legislative process suggest that textualism offers a superior means of
implementing that theory.

John F. Manning, Deriving Rules of Statutory Interpretation from the Constitution, 101
COLUM. L. REv. 1648, 1653 n.28 (2001).

236 See supra notes 5-6 and accompanying text.
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