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INTRODUCTION

he United States is waging a war against itself and losing.! For the last

several years, the western United States has seen an increase in the number
of severe wildfires that ravage through its forests and prairies.? Wildfires can
begin naturally (for example, with a lightning strike), but unlike what their name
implies, wildfires are often triggered by human activity.® The increase in wildfires
has prompted a great deal of research aimed at understanding why this is
happening. Many scholars have attributed this to changes in climate, vegetation,
and increasing population rates.*

Severe wildfires raise not only environmental problems but questions of
tederalism. Because wildfires do not and cannot abide by political boundaries or
state lines, they raise major issues that spark sharp political debates. This somet-
imes causes state governments and the federal government to grapple with whose
responsibility it is to suppress the fires, depending on where the fires roam.® It is
not like the federal government is ignoring the existence of this problem-in fact,
Congress itseltf'is very aware of the issue.® But as the fires continue to spread and
rage on, as the firefighters—local, state, and federal—risk their lives to control
them, Congress still has yet to pass adequate legislation beyond that of piecemeal
measures introduced related to fire suppression, containment, and evacuation me-
asures.”

Arguably, high-intensity wildfires are not just an issue for the American
West; they are an issue for the United States as a whole. Clearer reform in the
realm of wildfire legislation is needed to effectively fight these increasingly disas-
trous fires. Although land management has been traditionally delegated to the
states,® more cooperation, support, and resources are all necessary in order for the
local, state, and federal governments to contain and/or extinguish them.

This Note addresses the issue of federalism surrounding high-intensity
wildfires in the United States and ultimately proposes potential legislative soluti-
ons Congress could enact to help manage the situation more eftectively. Part I
provides an overview about wildfires in the United States, both past and present,
and their environmental, human, and economic impacts. Part II discusses past a-
nd present legislative efforts to reduce the impact of wildfires in the United Stat-
es—from state and local governments to the federal government. Part II also ad-

v See eg, 16 US.C. § 6701(5) (2018).

2 Id

8 See Wildfire Causes and Evaluations, NAT'L PARK SERV. (Mar. 8, 2022), https://www.nps.g
ov/articles/wildfire-causes-and-evaluation.htm [https://perma.cc/DK3B-QRQU.

% See Fresh Air, Extreme Heat, Flooding and Wildfires: How Climate Change Supercharged the
Weather, NPR (Sept. 22, 2022, 1:22 PM), https://www.npr.org/2022/09/22/1124491807/extrem
e-heat-flooding-and-wildfires-how-climate-change-supercharged-the-weather [https://perma.cc
/WER9-LHRUT; see also 16 U.S.C. § 6701(7).

5 See Wildland Fire Management, U.S. GOV'T ACCOUNTABILITY OFF., https://www.gao.gov
/wildland-fire-management [https://perma.cc/USXZ-BCYET (last visited Sept. 18, 2022).

6 See16 US.C. § 6701(5).

See, e.g., Southwest Forest Health and Wildfire Prevention Act of 2004, Pub. L. No. 108-
317, 118 Stat. 1204 (codified at 16 U.S.C. §§ 6701-6707).
8 SeeU.S. CONST. amend. X.
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dresses issues that arise when fires cross state lines, which triggers cooperative
efforts from both state and federal governments. Part III discusses how and why
the current legislative efforts surrounding wildfires are ineffective at reducing the
major impacts wildfires have on the United States. Part III also details fire regul-
ations in other countries and poses possible legislative solutions. The struggle b-
etween authorities is a federalism issue that could be suppressed, just like the wil-
dfires, through clear and adequate legislation.

I propose, therefore, that Congress needs to address the major wildfire
problem by enacting more legislation that works alongside state governments and
their own fire management goals. It is time for Congress to take wildfire supper-
ssion legislation more seriously and move it beyond the introductory phase. It is
time for Congress and the other branches of the federal government to work tog-
ether. Itis time for everyone—but especially Congress—to fully comprehend the
detrimental effects the most severe fires have on the environment, society, and the
economy.

[. WILDFIRES IN THE UNITED STATES: A RAGING PROBLEM
A. The Fiery Impacts of Wildfires in the United States

The impacts that wildfires have on the environment and thus on humans
are substantial. On one hand, wildfires are a natural part of life and help shape
ecosystems through its processes of renewal and change.® On the other, regard-
ess of how they begin, a wildfire can be extremely destructive. There are (and will
continue to be) more than just environmental, human, and economic effects high-
intensity wildfires have on the United States.

Wildfires do have positive impacts on the environment. Just as a heavy
thunderstorm in August quenches parched Midwest cornfields, wildfires have a
cleansing effect on the earth.!® Not all wildfires are devastating, and there is an
interesting dichotomy between fires and the ecosystem. Periodic forest fires help
naturally clear away old brush, making room for new growth.!! When allowed to
burn naturally, forest fires also provide nutrients to the soil; some types of trees
and plants even require occasional burnings to release seeds and reproduce.!?
Unfortunately, in part because of past efforts to suppress and completely eradicate
fires, natural processes have been disturbed and research indicates that this fuels
highly intense and severe fires while increasing the likelihood they occur.!?

9 Pacific Northwest Research Station: Fire, U.S. FOREST SERV., https://www.fs.usda.gov/rese
arch/pnw/fire [https://perma.cc/N8sWN-VX2B7 (last visited Dec. 28, 2023).

10 See The Ecological Benefils of Fire, NAT'L GEOGRAPHIC, https://education.nationalgeogra
phic.org/resource/ecological-benefits-fire [https://perma.cc/6RKE-N4JD7 (last visited July 15,
2022) for a brief and easy-to-understand discussion indicating this is highly dependent on the
cause, severity, and location of the fire.

1 Shandra Furtado, The Important Relationship between Forests and Fire, AM. FORESTS (Apr.
5, 2016), https://www.americanforests.org/article/the-important-relationship-between-forests-
and-fire/ [https://perma.cc/VLQ3-QN8VT.

12 Id

15 17
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Wildfires are a natural part of life and help shape ecosystems through its
processes of renewal and change.!* With the increasing number of fires each year,
however, the effects can quickly turn more negative than positive.

Severe wildfires in areas most prone to them are expected to increase
exponentially by 2050, due to worsening droughts and other conditions caused by
climate change.!> In these situations, the intense fires run rampant and can be
highly destructive to wildlife habitats, timber, and air quality.'® The dense, lush
torests of the Pacific Northwest are typically known for wet conditions and fewer
wildfires, but as the climate becomes warmer and drier, those states are experien-
cing “longer fire seasons, larger burns, and increased wildfire risk.”!” Even more
concerning to scientists is the way wildfires and climate change form a constant
“feedback loop.”'* When wildfires burn, “they release CO, and other greenhouse
gases stored in soil and organic matter into the atmosphere. This in [turn] con-
tributes to further climate change, which increases wildfire activity.”® This cycl-
ical relationship threatens the health and survival of important ecosystems throu-
ghout the western region of the United States, since there is often little time for
them to recover between fires.?°

The impacts of wildfires on human health are extreme and can cause death,
sickness, and mental health disorders.?! Wildfires aftect society in plentiful ways,
impacting those who live and work in the areas most prone to fires the greatest.
Specifically, in the western United States, extensive wildfire smoke constitutes a
great public health concern.?? The high intensity wildfires are drastically affecting
the air quality in the states affected but also throughout the United States, as
nearly a quarter of Americans’ total exposure to PM2.5—a harmful air particle is
caused by wildfires.2* The poor air quality can both cause and exacerbate health
problems, indirectly resulting in death, particularly for children and the elderly.2*
Additionally, direct exposure to wildfires has been found to significantly increase
the risk for mental health disorders and psychological stress.?> This affects both

Y Pacific Northwest Research Station: Fire, supra note 9.

15 The Effects of Climate Change, NASA SCL., https://science.nasa.gov/climate-change/ effect
s/ [https://perma.cc/KHT3-KURS 7 (last visited Mar. 24, 2024).

16 1d.

Y7 Story Map Tells of New Normal for West-Side Fire in Oregon, Washington, U.S. FOREST
SERV. (June 16, 2021), https://www.fs.usda.gov/inside-fs/delivering-mission/sustain/story-map-
tells-new-normal-west-side-fire-oregon-washington [https://perma.cc/2JQJ-VXSJT] [hereinaft-
er Story Map].

18 See Matthew Wibbenmeyer & Anne McDarris, Wildfires in the United States 101: Context
and Consequences, RES. FOR FUTURE (July 30, 2021), https://www.rff.org/publications/explainers/
wildfires-in-the-united-states-101-context-and-consequences/ [https://perma.cc/T66J-SBSN.

Y Id

20 Id

21

Id. (describing how “[wildfires cause human fatalities both directly (when people are
unable to escape a blaze, or when firefighters are killed while containing a fire) and ndirectly (parti-
cularly due to the health effects of smoke inhalation)”) (emphasis added).

% I
2% I

2 Id.
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the residents of regions prone to wildfires as well as those fighting to contain the
tires. The following is a critical and emotionally charged first-hand take from
sociologist and former wildland firefighter Matthew Desmond on the lack of rec-
ognition the rugged profession often gets:

Wildland firefighters do not enjoy the cultural prestige that struc-
tural firefighters do. They do not wax their fire engines and cruise
down the local parade route, lights flashing; they are not the subject
of countless popular books and movies; major politicians do not
honor their sacrifices on the Senate floor or from the Rose Garden;
they do not have bagpipe bands, fancy equipment, enduring icons,
or other signifiers of honor verifying the importance of their
activity.?s

While Desmond’s account evokes a great deal of sympathy for those on
the frontlines, the “cultural prestige” he describes as lacking is actively changing
since his book was published at the start of the century. As more people become
aware of the severe wildfire situation in the United States (most likely in part due
to the constant media updates we receive), greater attention and support are given
to those who are on the frontlines. For example, National Wildland Firefighter
Day was first declared and established on July 2, 2022.27 Set aside by the National
Interagency Fire Center, this day seeks to “recognize all federal, state, local, Tri-
bal, contract, and international firefighters, along with support staff, spotlighting
their dedication and hard work.”?® This day provides many the national recogni-
tion that has been lacking and encourages the United States to honor those invo-
lved with the often-difficult task of wildland firetighting and management. The
National Park Service describes National Wildland Firefighter Day as also provi-
ding “an opportunity to unify the wildland fire community and showcase interag-
ency cooperation and collaboration.”?® High-intensity wildfires have the ability to
literally tear apart communities; nevertheless, through initiatives like this encou-
raged by the federal government, even disasters can have a remarkable way of
bringing out the best of society.

Finally, wildfires aftect and threaten the US economy in many ways. In
2020 alone, wildfires “caused approximately $16.5 billion in damages to structures
and management costs.”*® Researchers are concerned this will only worsen with
time. Environmental commentator and educator Edward Struzik notes that “[1]n
1995, the budget for fighting fire made up [sixteen’] percent of the [US7] Forest
Service’s budget. It rose to the [fifty ] percent level in 2015 and could reach close

26 MATTHEW DESMOND, ON THE FIRELINE: LIVING AND DYING WITH WILDLAND
FIREFIGHTERS 130 (University of Chicago Press, 2007).

27 Interactive Wildfire History Timeline, NAT'L PARK SERV., https://www.nps.gov/subjects/fi
re/wildfire-history-timeline.htm [https://perma.cc/DD9P-DZQPT] (last visited July 6, 2022).

28 Id.

29 Id.

30 Wibbenmeyer & McDarris, supra note 18.



QOQ‘I«] THERE IS NO MORE NEW FRONTIER 409

to [seventy ] percent by 2025.”7%! Surprisingly enough, even smoke from wildfires
has also led to annual declines in productivity throughout the United States.?? As
the fires turn more severe and intense each year, more money and economic
resources are needed to mitigate the damaging; in fact, “[fJire suppression costs
have almost quadrupled since 1985.”%% For example, in 2020, when a town in
California hired a professional fire chief, officials doubled the annual fire departm-
ent fee that residents pay to fund the position and upgrade services.** Though
the reaction from residents was initially negative, when a wildfire started a few
months later on the far side of town, the “newly professionalized Dammeron
Valley Fire Department set up a line between the hill and the town and stopped
the fire from reaching homes.”?® Needless to say, complaints lessened from the
residents after that, as it dawned on them that the extra amount each year likely
outweighed the risk of personal and property destruction.®¢

B. Where the Wildfires Roam: Then and Now

Efforts to control wildfires in the United States can be organized into two
distinct periods: fire suppression (beginning as early as the late nineteenth centu-
ry) and fire acceptance (from the mid-twentieth century to present day).?”

In 1905, the Forest Service was established; its main goal was suppressing
fires in their entirety.’® Complete fire abolishment then became the only fire
policy in place for decades.®® This was solidified in 1910, when the largest wildfire
in US history devastated the Northern Rockies; from then on, land managers
sought to extinguish any and all flames, no matter how they began, believing (at
the time) they were making the best decision for the situation.*® Following this
and the passing of the Forest Fires Emergency Act in 1908,*! the Forest Service
ensured that no wildfire would be allowed to burn. With the creation of the
National Park Service in 1916, the federal government became responsible for the

31 See EDWARD STRUZIK, FIRESTORM: HOW WILDFIRE WILL SHAPE OUR FUTURE 238
(Island Press, 2017).

32 Wibbenmeyer & McDarris, supra note 18.

838 Id

3% Christopher Flavelle & Nadja Popovich, Here Are the Wildfire Risks to Homes Across the
Lower 48 States, N.Y. TIMES (May 16, 2022), https://www.nytimes.com/interactive/2022/05/16/
climate/wildfire-risk-map-properties.html [https://perma.cc/ EBG2-UXQQT.

35 Id

36 Id.

37 NAT'L PARK SERV., NO. CA 8034-2-9003, A TEST OF ADVERSITY AND STRENGTH: WILD-
LAND FIRE IN THE NATIONAL PARK SYSTEM, at iii (2006) [hereinafter ADVERSITY AND STRENG-
TH].

38 Jan W. van Wagtendonk, The History and Evolution of Wildland Fire Use, 3 FIRE ECOLOGY
3, 4(2007).

39 Id

40

See Fighting Wildfires, PBS, https://www.pbs.org/wgbh/americanexperience/features/b
urn-fighting-wildfires/ [https://perma.cc/Y8US-FVSL] (last visited Nov. 3, 2022).

1 See Forest Fires Emergency Act of 1908, ch. 192, 35 Stat. 259 (codified as amended at 16
U.S.C. § 556(d)) (authorizing unlimited spending on fire suppression at the time of its passage).
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protection of current and future national parks and monuments.*? In the coming
years, they continued to work closely with the Department of the Interior and the
Forest Service, conducting fire damage studies and working to put out all fires,
regardless of origin, by no later than 10 a.m. the morning after initial reports.**

The Forest Service began keeping data and detailed records of wildfires in
the early 1960s,** a period where environmental and preservation movements to
protect federal public lands began to grow. Beginning in 1967, the National Park
Service realized that fires are an important ecological process and suppressing
them entirely is nearly impossible.*> Thus, wildfire management efforts shifted
trom suppression to a strategy deftly described by fire historian Stephen J. Pyne
as “resource management.”*¢

For the next few decades, the Forest Service focused on battling and
suppressing only those fires that “threatened human life and property while per-
mitting naturally occurring fires deep in the wilderness to burn.”*” After review-
ing fire data and statistics from 1973, Congress passed the Federal Fire Preventi-
on and Control Act of 1974.%% This Act sought to reimburse state and local fire
departments for any costs they incur while firefighting on federal land.** Fire
management reverted back to early twentieth-century approach in June of 1989
when the Bush administration directed the Department of the Interior to fight and
extinguish a/lfires, regardless of origin.’® Yet by the 1990s, federal agencies were
actively developing plans for controlled burnings and implementing more “ecosy-
stem-based fire management programs,”®! particularly in the most-affected states.
Since then, there have been more legislative measures (to be discussed subseque-
ntly), though they have been subject to sharp disputes. For example, there conti-
nues to be polarizing opinions as to whether controlled, or “prescribed,” burns
should be allowed as a fire management technique. Regardless, it still remains an
option for Congress and state legislatures to explore and consider.

Wildfires are either caused naturally or by humans.?? Those that occur
naturally are most frequently caused by lightning strikes; depending on the circ-
umstances, however, wildfires can also occur naturally through volcanic matter,

12 Interactive Wildfire History Timeline, supra note 27.

13 Id;see also U.S. Forest Service Fire Suppression, FOREST HIST. SOC., https://foresthistory.o
rg/research-explore/us-forest-service-history/policy-and-law/fire-u-s-forest-service/ u-s-forest-
service-fire-suppression/ [https://perma.cc/ GPF9-KZXD7 (last visited Oct. 14, 2022) for an
interesting and brief description of the “the so-called 10 a.m. policy.”

¥ Fighting Wildfires, supra note 40.

* Jd; van Wagtendonk, supra note 38, at 4—5; ADVERSITY AND STRENGTH, supra note 37.

46 See STEPHEN J. PYNE, FIRE IN AMERICA: A CULTURAL HISTORY OF WILDLAND AND
RURAL FIRE 301-02 (1982).

¥ Fighting Wildfires, supra note 40.

48 TFederal Fire Prevention and Control Act of 1974, Pub. L. No. 93-498, 88 Stat. 1535
(codified as amended at 15 U.S.C. § 2225).

9 Id,; Interactive Wildfire History Timeline, supra note 27.

50 Interactive Wildfire History Timeline, supra note 27.

51 van Wagtendonk, supra note 38, at 9.

%2 See CONG. RSCH. SERV., [F10244, WILDFIRE STATISTICS (2023).
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meteors, and coal matter.® Throughout the last two decades, nearly eighty-five
percent of wildfires within the United States were caused—whether intentionally
or unintentionally—by humans.?* The causes for these fires range from intentio-
nal acts of arson to seemingly harmless campfires left unattended; burning debris,
malfunctioning equipment, and negligently discarded cigarettes are also among
the top reasons for human-caused fires.?> It is important to note that while fires
started by utilities (that is, sparked by generators or power lines) do not occur
often, they can be disproportionately hazardous. For example, California’s 2018
Camp Fire was ignited by electrical transmission lines and ended up becoming the
state’s deadliest and most destructive.’s This ends up causing utility companies
to be the most common defendants in both state and federal wildfire lawsuits.?”

In the last decade, you may have noticed milder weather patterns in your
state, or you have more than likely thought to yourself: is it getting warmer? 1f
either of these situations are applicable, you are in tune with most of Earth’s
population. Climate change is literally turning up the heat, fueling more high
intensity fires each year, and catalyzing a great deal of research on its causes and
effects. Along with the fire suppression attempts of the past, climate change has
also been directly attributed as a driving force behind the size and intensity of
wildfires in the United States.?® It has “intensified summertime droughts; reduced
the mountaintop snowpack, making fire seasons longer; and even increased
lightning strikes that can trigger big fires in tinder-dry forests.”>® Researchers
examining data from the 1980s have remarked that climate change has “roughly
doubled the area of wildfires in the western [United States].”6°

53 Division of Wildland Fire Management, Wildfire Investigations, U.S. DEP'T OF THE
INTERIOR, https://www.bia.gov/service/wildfire-prevention/wildfire-investigations [https://pe
rma.cc/88DY-59FP7 (last visited Dec. 28, 2022).

5% Wildfire Causes and Evaluations, supra note 8.

55 Id.

56

See Wibbenmeyer & McDarris, supra note 18.

57 See e.g., Alex Williams, We’re Falling into a Ring of Fire: Taking Stock of Wildfire Liability
Regimes from Varying Perspectives in the United States, GEO. ENV'T L. REV. ONLINE (Mar. 31, 2021),
https://www.law.georgetown.edu/environmental-law-review/blog/were-falling-into-a-ring-of-
fire-taking-stock-of-wildfire-liability-regimes-from-varying-perspectives-in-the-united-states/#
_ftn49 [https://perma.cc/99SF-ZMUM7; Jeremy Gradwohl, Electric Utility-Caused Wildfire
Damages: Strict Liability Under Article I, Section 19 of the California Constitution, 92 TEMP. L. REV.
595, 602-03 (2020) (discussing Cal. Const. art. I, §19); Jamie Burch, #uldfire Lawsuits Centered
Around Rotten Utility Pole Mounting Against Energy Provider, ABC15 NEwS (Mar. 9, 2024
11:20AM), https://wpde.com/news/nation-world/wildfire-lawsuits-centered-around-rotten-utili
ty-pole-mounting-against-energy-provider-xcel-energy-smokehouse-creek-fire-blaze-canadian-
texas-stinnett-largest-wildfire-in-state-history-court-legal-battles [https://perma.cc/3GP4-DG-
MT7; Stewart Yerton, “The Wildfire Litigation Industry’ Takes on Hawaiian Electric, HONOLULU
CIv. BEAT (Sept. 20, 2023), https://www.civilbeat.org/2023/09/the-wildfire-litigation-industry-
takes-on-hawaiian-electric/ [https://perma.cc/K4UB-RSXY .

58 3 Reasons Wildfires are Getting More Dangerous—and 8 Ways to Make Things Better,
WILDERNESS SOC'Y (May 21, 2019), https://www.wilderness.org/articles/blog/ 3-reasons-wildfir
es-are-getting-more-dangerous-and-3-ways-make-things-better [https://perma.cc/5TZD-2EF6
7 Chereinafter 8 Reasons Wildfires are Getting More Dangerous .

59 Id

60 4.
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While wildfires can technically develop anywhere, high-intensity ones are
more common in the western region of the United States, especially as climate
change intensifies. Those areas already prone to extreme weather events are even
turther exposed to the danger wildfires cause.’! Fires first need both fuel and a
spark to ignite; in the western states, “fuel is plenty, with flammable pine needles,
shrubs and grasses that can ignite easily.”®? Additionally, the region’s naturally
dry vegetation also makes it more prone to fires. Contrast the flammability of
those pine needles, dry grasses, and shrubs to the moistness of the foliage found
in the east coast’s deciduous forests and it becomes clear how the western landsc-
ape of the United States creates suitable conditions for wildfires.®> Not surprisin-
gly, California leads with the most property facing a risk of being consumed by
wildfire; however, data released in May of 2022 indicates that Florida has an
exceptionally high risk of wildfires.6* According to Michele Steinberg, wildfire
division director at the National Fire Protection Association, “Florida has thick
vegetation that can burn easily, including palmetto and pine trees, when dried out
by increasingly hot temperatures tied to climate change.”6

Additionally, because the temperature is getting warmer, the timing of the
spring snowmelt is sooner than usual. This, along with the thinner air at higher
altitudes explains why the Northern Rockies have seen the greatest increase in fi-
res—sixty percent— over the last few decades.® Earlier snowmelt also signifies
a prolonged summer. The wildfire season has increased by seventy-eight days
since the 1980s and the average burn time of individual fires has gone from six
days in the 1970s to fifty-two days between 2003 and 2012.57

In a span of nearly 40 years, from 1960 to 1999, wildfires in the United
States ravaged nearly 141 million acres of land.®® From 2000 to 2013, that number
increased to nearly 161 million acres—indicating that there were more acres of
land affected in only 18 years than in the prior 40 years combined.®® In 2022, the
wildfire season was extremely severe, culminating in over sixty-six thousand

61 Id

62 Winston Choi-Schagrin & Elena Shao, Why Does the American West Have So Many Wildfire-
52, NY. TIMES (Aug. 1, 2022), https://www.nytimes.com/2022/08/01/climate/wildfire-risk-
california-west.html [https://perma.cc/2DS6-SVBAT]; see also Flavelle & Popovich, supra note 34.

63 Choi-Schagrin & Shao, supra note 62.

6% James Tutten, Forest Officials Warn Parts of U.S., Including Central Florida, at High Risk of
Wildfires, WE'TV9, (Apr. 21, 2024 8:00 AM), https://www.wftv.com/news/local/forest-officials-
warn-parts-us-including-central-florida-high-risk-wildfires/Q0243VYRZFFGFKXGFXL3LIQ
4LE/ [https://perma.cc/AASV-EPTKT. See also Flavelle & Popovich, supra note 34.

65 Flavelle & Popovich, supra note 34.

66 A.L. Westerling et al., Warming and Earlier Spring Increase Western U.S. Forest Wildfire
Actrvity, 313 SCI. 940, 942—43 (2006).

87 Wildfire, U.S. DEP'T. AGRIC., https://www.climatehubs.usda.gov/taxonomy/term/398#

:~:text=These%20extreme%20events%20are%20common,over%207%20months%20in%20length
Chttps://perma.cc/YWN3-FTW97 (last visited Apr. 30, 2024).

68 Fighting Wildfires, supra note 40.
69 Id.
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wildfires and burning more than 7.3 million acres.”™ The upward trend in wildfire
trequency and severity has primarily been attributed to climate change,” though
past wildfire management efforts as well as changes in wildfire policy and strategy
have also affected the uptick in wildfire statistics.”? Research has also indicated
that the increasing number of American homes being built on or near land that is
prone to wildfires adds fuel, causing fires to burn hotter and more severely.”
Utah, for example, currently has one of the fastest-growing housing markets in
the United States but its location in relation to wildfire-prone lands presents
major issues, placing an increasing number of both people and properties at risk.”
Wildfires can also effectuate ethical dilemmas in relation to booming housing
markets; neither the states nor the federal government currently have any
obligation to warn potentially unaware homebuyers of the risks associated with
moving to regions prone to wildfires.

In August 2023, the United States experienced its deadliest wildfire in over
a century when a series of wildfires burned through the island of Maui, destroying
the historic town of Lahaina and killing over one-hundred people.” Fueled by
environmental conditions such as extreme winds from Hurricane Dora, these
wildfires presented another sobering reminder of the need for more adequate
preparation, mitigation, evacuation, and response measures on both the state and
tederal level.

II. LEGISLATIVE EFFORTS REGARDING WILDFIRES FROM THE 1990S TO
PRESENT DAY

Since the 1990s, legislative efforts to contain and suppress the devastating
effects of wildfires have not been lacking at neither the local nor national level.
Regardless, wildfires in the United States continue to burn hotter and longer each
year, doing more harm than good. But when a fire is on federally designated public

70 Dinah Voyles Pulver, Another Above-Average Wildfire Season for 2022. How Climate Change
is Making Fires Harder to Predict and Fight, USA TODAY (Jan. 8, 2023, 1:37 PM), https://www.usat
oday.com/story/news/2022/12/24/us-wildfire-season-2022-again-above-average-amid-climate-
change/10811014002/ [https://perma.cc/ WA2S-ST697. See also Statistics, NAT'L INTERAGENCY
FIRE CTR., https://www.nifc.gov/fire-information/statistics [https://perma.cc/5RVE-6NJUT,
(Apr. 5, 2024, 8:35 AM) (providing detailed information and statistics, including current years,
regarding wildfires in the United States).

7L Pulver, supra note 70.

72 Jiaying Hai et al., How Does Fire Suppression Alter the Wildfire Regime? A Systematic Review,
6 FIRE 424 (2023).
7S Wildfire Causes and Evaluations, supra note 3.

7 Flavelle & Popovich, supra note 34.

STEVE KERBER & DEREK ALKONIS, LAHAINA FIRE COMPREHENSIVE TIMELINE REPORT,
FIRE SAFETY RSCH. INST. (2018) https://s3.documentcloud.org/documents/245 54404/ tsri_lahai
na_fire-comprehensive_timeline_report_04_17_2024_redacted_final_0.pdf [https://perma.cc/4
THY-YS4C 7; see also MAUI WILDFIRES OF AUGUST 8, 2023 PRELIMINARY AFTER-ACTION
REPORT, MAUI POLICE DEP'T. (2023) https://www.mauipolice.com/uploads/1/8/1/2/13120982
4/pre_aar_master_copy_final_draft_1.28.24.pdf [https://perma.cc/54M3-7QDP7 (detailing the
Maui Police Department’s preliminary yet comprehensive after-action report on the deadly fires).
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lands, the question of whose job—state or federal agencies—it is to suppress it
becomes complicated.”

For decades, the United States has long been aware of the detrimental
effects that wildfires can have on society. Links to almost all state emergency
management websites can be neatly found on a federal government website.”
Nearly all state legislatures have also enacted disaster-prevention eftforts and
plans.”® These kinds of programs and plans encourage cooperation with federal
agencies.” Cooperation between the states and the federal government is present
at times; but it is up to the federal government to lead wildfire management efforts
in the United States.5°

When wildtfires occur, the wildfire investigators—both local and federal—
sometimes work together to contain and manage the fires, though this is not
mandated. They assess the threats to people and property within the areas aftec-
ted by the fires and eventually determine whether it is appropriate to let certain
fires burn their course.®! Letting a wildfire burn is most often done if it is one that
began naturally and is in a large remote area that poses no threat to people or
their property, such as an unpopulated area within a National Park or mountain-
ous region; however, “w_here people and property are threatened, all efforts are
made to extinguish the fire.”s?

Because wildfires are natural disasters that predominantly occur on both
state and federal land, it difficult for states to use their police powers to legislate
wildfire prevention and relief efforts because their laws may become preempted by
outdated or inadequate federal legislation and policies.?? It therefore remains up
to the federal government to enact adequate legislation to combat this issue. In
Massachusetts v. EPA, the Supreme Court emphasized preemption of state law as
reason to allow states to challenge a federal agency’s failure to regulate.®* Even if
states continue to lack power to compel federal enforcement, at the very least, fe-

76 For an extensive explanation of federal funding of wildfires, and agency effects on state
governments, see ROSS W. GORTE, CONG. RSCH. SERV., RL33990, FEDERAL FUNDING FOR WILDF-
IRE CONTROL & MANAGEMENT 20 (2010).

7T See State Emergency Management Agencies, USAGOV, https://www.usa.gov/state-emergen
cy-management [https://perma.cc/ T9S2-YG9PT (last visited Dec. 19, 2022).

78 Id; for more information regarding some of the states’ individual plans, see also Wildland
Fire Management, NEV. DIv. OF FORESTRY, https://forestry.nv.gov/wildland-fire-management
Chttps://perma.cc/E9WL-Z7SQ7 (last visited Dec. 28, 2022); Wildland Fire Management, COLO.
D1v. OF FIRE PREVENTION & CONTROL, https://dfpc.colorado.gov/wildlandfire [https://perma.c
¢/WMR7-NWRBT (last visited Dec. 28, 2022); Wildfire Protection, OFFICE OF STATE FIRE
MARSHALL, https://osfm.fire.ca.gov/divisions/code-development-and-analysis/wildfire-protecti
on/ [https://perma.cc/3S23-F3PE7 (last visited Dec. 28, 2022); and Cal Fire, CAL. DEPT. FORES-
TRY & FIRE PROTECTION, https://www.readyforwildfire.org/ [https://perma.cc/SQ97-N9TQ]
(last visited Dec. 28, 2022).

79 See State Emergency Management Agencies, supra note 77.

80 See Wildland Fire Management, supra note 78.

8L Wildfire Causes and Evaluations, supra note 3.

82 Id.

83 Reality Check, US West Coast Fires: Is Trump Right to Blame Forest Management?, BBC

NEWS (Oct. 14, 2020), https://www.bbc.com/news/world-us-canada-46183690 [https://perma.c
¢/8SR8-TZBN7.

8% 549 U.S. 497, 519 (2007).
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deral policy makers and Congress should recognize that state policies and enforc-
ement of wildfire management methods may accomplish more than those allowed
in federal plans.®°

Almost fifty percent of all land area—the area most prone to wildfires—
throughout the eleven western states is owned and managed by the federal gove-
rnment.®¢ Because wildfires disproportionately burn on federal lands, the federal
government has a significant role in managing them.®” There are five primary
tederal agencies that are responsible for managing wildfires in the United States:
the Department of Agriculture’s Forest Service (“Forest Service”); the Departme-
nt of the Interior’s Bureaus of Indian Aftairs (BIA) and Land Management (BLM),
Fish and Wildlife Service (FWS), and National Park Service (NPS).®% From 2011
to 2020, these federal agencies were collectively provided $5.5 billion dollars to
help “reduce overgrown vegetation on public lands, which can fuel wildfires.”s?
The problem remains that there are significant amounts of high-risk acres that
the federal agencies are unable to tend to, exacerbating the situation.”® These
agencies have now started focusing more on using controlled wildfires to reduce
excess vegetation which ultimately helps “improve the ecological health of forests
and grasslands and . . . reduce the intensity of future wildland fires.”!

While the risk of wildfires, despite disagreements in fire management ap-
proaches, is clearly a bipartisan concern, federalism issues have posed problems
tor years.?? Since 1924, the federal government has been authorized to financially
help states with wildfires. In 1995, the priority for private land over federal was
altered to be equal.?® In fact, throughout the 1980s up until the Clinton adminis-
tration, the White House attempted to cut funding for states. Because there is an
uncertainty about how much power their local governments have, citizens end up
relying more on the federal government, which creates a dependency, and higher
tederal spending.®*

A. Various Administrative Approaches to Wildfires

85 Margaret H. Lemos, State Enforcement of Federal Law, 86 N.Y.U. L. REV. 698, 719-21 (2011)
(“Divergent approaches to the exercise of enforcement discretion are not just possible, they are
likely. [STtate enforcement tends to ramp up precisely when—and because—federal enforcers

have determined to cut back on enforcement.”).

86 See Wibbenmeyer & McDarris, supra note 18.

87 Id.
88 Wildland Fire Management, supra note 5.
89 Id

90 This is not only seen in areas of legislative action, but enforcement and judicial

jurisdictional issues. Lemos, supra note 85, at 732—34. See Williams, supra note 57.
o Id

92 Interestingly, most of the affected timberland is owned by industrial entities that are
neither private citizens nor government. Karen M. Bradshaw, 4 Modern Overview of Wildfire Law,
21 FORDHAM ENV'T L. REV. 455, 465 (2010).

93 GORTE, supra note 76, at 20.

9% GORTE, supra note 76, at 14.
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In August of 2000, after a particularly devastating wildfire season, the
National Fire Plan (NFP) was developed.®® The NFP’s intent was to analyze and
actively respond to severe wildfires and their impacts as well as ensure sufficient
firefighting resources for the future.”¢ In response to the 2000 wildfire season, the
NFP addressed five major points: Firefighting, Rehabilitation, Hazardous Fuels
Reduction, Community Assistance, and Accountability.®” The plan is still highly
relevant today; it offers “invaluable technical, financial, and resource guidance and
support for wildland fire management” throughout the United States.”® In fact,
the Forest Service and the Department of the Interior continue to work collabor-
atively by taking steps to ensure a successtul National Fire Plan.®® Once the NFP
came into effect, federal funding for “wildfire costs” tripled to $91 million.!%°

In 2003, President Bush signed into law the Healthy Forests Restoration
Act (HFRA).?°! It was Congress’s first response to new data regarding the incre-
asing size and intensity of wildfires occurring in the western United States. This
Act sought to reduce the growing threat of wildfires by sustaining environmental
standards and encouraging public input on possible solutions.!°? Joined by the
support of various environmental conservation groups, the federal government
also received bipartisan congressional support that enabled this legislation.!0?

Throughout President Obama’s eight years as head of state, he supported
many land protection initiatives and federal funding for public lands.!°* In 2016,
he hosted a roundtable discussion that took place in collaboration with the Depa-
rtments of the Interior, Homeland Security, and Agriculture, where “['s Jenior
Federal agency officials; State, local, and Tribal government leaders; and represe-
ntatives of national organizations dedicated to firefighter safety and to community
resilience” also participated.!'®® At that meeting, President Obama signed an

95 Previous Wildland Fire Management Initiatives, FORESTS & RANGELANDS, https://www.for
estsandrangelands.gov/resources/overview [https://perma.cc/U32H-PLKA 7 (last visited Jan.

3, 2023).
96 Id.
97 Id.
98 Id
9 Id

100 GORTE, supra note 76, at 20.

101 Healthy Forests Restoration Act of 2003, Pub. L. No. 108-148, 117 Stat. 1887 (codified
at 16 US.C. § 6501).

102 Id; see also President Bush Signs Healthy Forests Restoration Act into Law, THE WHITE
HOUSE, https://georgewbush-whitehouse.archives.gov/infocus/healthyforests/ [https://perma.
cc/NRU5-LWZAT) (last visited Oct. 27, 2022) (describing how then-President Bush was pushing
for “common-sense forest legislation”).

103 Healthy Forests Restoration Act of 20083.

104 See, e.g., Department of the Interior, Environment, and Related Agencies Appropriations

Act of 2009, Pub. L. No. 111-8, 123 Stat. 524, 701 (codified as amended in scattered sections of 30
U.S.C. and 48 U.S.C)) (increasing funding for public lands); Omnibus Public Land Management
Act 0of 2009, Pub. L. No. 111-11, 123 Stat. 991 (codified as amended in multiple sections throughout
the U.S. Code) (designating millions of acres as “new wilderness areas” in order to be protected for
future generations).

106 See FACT SHEET: Mitigating the Risk of Wildfires in the Wildland-Urban Interface, THE
WHITE HOUSE (May 18, 2016), https://obamawhitehouse.archives.gov/the-press-office/2016/05
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Executive Order on Wildland-Urban Interface Federal Risk Mitigation, directing
tederal agencies to mitigate wildfire risks to people and property as much as pos-
sible.’°6 He then released a statement to the public concerning his actions and the
data regarding the then-increasing threat and continuing risks of wildfires.!°7

In 2018, the Trump administration passed the Wildfire Suppression Fun-
ding and Forest Management Activities Act which created a multi-billion-dollar
disaster fund for federal agencies to use exclusively for firefighting ettorts.!°® This
provided huge financial relief from the federal government to these agencies to
use in addition to their annually allocated budgets.!®® During his term, President
Trump was publicly and highly critical of federal land management etforts regar-
ding wildfires. Despite research suggesting that rising global temperatures were
affecting the frequency of fires, President Trump blamed “forest management
rather than climate change” as being the key factor for wildfires burning across
[the western states].”!! He criticized California’s approach to fighting the fires,
pointing to Finland’s approach, which clears forests with rakes to prevent fires.!!!
Furthermore, in 2020, while the government and Congress were grappling with
the COVID-19 pandemic, the wildfire situation worsened. During that year alone,
over seventy percent of all area burned by wildfires was on federal land.!!?

After another egregiously devastating wildfire season in 2021, President
Biden signed the Bipartisan Infrastructure Law (BIL) into law.!'® This Law allo-
cated over three billion dollars to wildland fire management.!'* Most notably, it
“appropriated funds... [for] the creation of a wildland firefighter occupational
series” as well as “significant increase[s | in firefighter salaries.”!!? It also “devel-
oped strategies to minimize wildland firefighter exposure to line-of-duty environ-

/18/fact-sheet-mitigating-risk-wildfires-wildland-urban-interface  [https://perma.cc/9L4C-X6
WV7] Chereinafter FACT SHEET ).
106 17

107 Id.

108 See Wildfire Suppression Funding and Forest Management Activities Act, Pub. L. No.

115-141, § 102, 132 Stat. 348, 1059 (2018) (codified as amended at 2 U.S.C. § 901(b)(2)) (enforcing
discretionary spending limits).
109 Id.

110 Reality Check, supra note 83.

111 Jd. But—as the article points out—differences in climate, land use, and vegetation do not

allow for a fair comparison of Finland and California’s needs with regards to wildfire prevention
efforts; thus, a directly comparable approach to Finland is more than likely not a viable solution
for the US wildfire crisis. See also Kirk Siegler, West Coast Fires: Climate, Forest Management, Lax
Rules, Plenty of Blame to Go Around, NPR (Sept. 15,2020, 8:15 PM), https://www.npr.org/2020/09
/15/913128020/ west-coast-fires-climate-forest-management-lax-rules-plenty-of-blame-to-go-ar
ound [https://perma.cc/ YPG3-YXQGT.

112 Wibbenmeyer & McDarris, supra note 18.

Y18 Interactive Wildfire History Timeline, supra note 27. The Law is also known as the Infrastr-
ucture Investment and Jobs Act. See Infrastructure Investment and Jobs Act, Pub. L. No. 117-58,
135 Stat. 429 (2021) (codified as amended at 23 U.S.C. § 117).

YW Interactive Wildfire History Timeline, supra note 27.
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dicate great moves in the right direction for wildland management workers.
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mental hazards, and [... sought] to recognize and address mental health nee-
dS.”l 16

With the prospect of more funding from the BIL, some federal agents were
eager to develop new approaches to deal with the wildfire situation. By the
beginning of 2022—just months after the BIL was passed—Secretary of Agricul-
ture Tom Vilsack announced a ten-year strategy for dealing with the country’s
wildfire crisis.!'” At the core of the new strategy is the need for the federal agen-
cies to “[ramp ] up fuels and forest health treatments to match the scale of wildfire
risk.”!!8 The need for a cohesive strategy combined with collaborative approaches
to wildland fire management is emphasized throughout the report.!'® Then, in
July 2022, the Biden administration released a detailed statement regarding the
entire federal government’s goals and efforts in terms of the growing threat of
wildfires.'?° Providing essential background information as clearly and directly
as possible, it describes how “the Biden-Harris Administration has launched
multiple simultaneous initiatives to enhance prevention, preparedness, and respo-
nse by strengthening [the federal government’s’] wildfire response capabilities,
increasing pay and support for [the] wildland firefighting workforce[,]” and
more in order to “keep Americans safe.”!?! Additionally, President Biden has
directed federal government officials to build on these goals and strategies in
order to ensure that “wildfire prevention, preparedness, and response” remains a
top priority throughout the entire federal government.'?? While it can be lofty
and idealistic in its tone at times, the statement does in fact provide a detailed
summary of the administration’s actions taken in 2022 as well as plans for the fu-
ture.!2?

The BIL also promulgated the Wildland Fire Mitigation and Management
Commission, which is comprised of fifty representatives from agencies, and state,
local, and Tribal governments Commission is to recommend improved federal
policies surrounding the mitigation, suppression, and management of wildfires, as
well as the rehabilitation of eftected lands.!?* The Commission meets monthly and
is composed of fifty representatives from federal agencies as well as state, local,

Y6 Interactive Wildfire History Timeline, supra note 27.

17 U.S. FOREST SERV., FS—1187C, CONFRONTING THE WILDFIRE CRISIS: A CHRONICLE
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a.gov/sites/default/files/ WCS-CommunicationAid.pdf [https://perma.cc/3SGCW-QJP7] [here-
inafter FS—1187C7; see also Confronting the Wildfire Crisis, U.S. FOREST SERV., https://www.fs.usda
.gov/managing-land/wildfire-crisis [https://perma.cc/LZJ7-UEKC] (last visited Oct. 27, 2022).
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and Tribal governments, indicating the importance of collaboration across politi-
cal boundaries.!%?

One month after wildfires destroyed over 2,000 acres of land in Maui, the
Commission released its report addressing Congress and outlining a more comp-
rehensive set of recommendations on how to handle the US wildfire crisis.!%¢
These recommendations provide holistic strategies on how Congress can better
implement both reactive and proactive, sustainable solutions that transcend juris-
dictions. Seven key themes emerge from the recommendations:

Urgent New Approaches: Historically and institutionally addressed
as a land management problem, wildfire—and the crisis it has
become—spans jurisdictions and ecosystems and threatens critical
infrastructure, built environment, public health, and public safety.
As such, collective, holistic, cross-boundary action is critical to ad-
dress the present challenges. Some of the report’s suggestions in
this theme include: establishing a Community Wildfire Risk Redu-
ction Program to proactively address risk, change financial incent-
ives and change agency metrics to better focus on performance of
ecological health over acres treated.

Supporting Collaboration: Successtully meeting the challenge of wil-
dfire mitigation and management requires approaches that better
involve all relevant entities and every scale of society.

Shifting from Reactive to Proactive: Only by putting significantly
more focus and resources toward proactive pre-fire and post-fire
planning and mitigation can we break the current cycle of increas-
ingly severe wildfire risk, damages, and losses.

Enabling Beneficial Fire: The need to expand beneficial fire, such as
prescribed and cultural burning, must be balanced with the public
health threats associated with smoke and reduced air quality prod-
uced through beneficial fire and implemented through pre-fire
planning that helps share decision-making, enable mutual underst-
anding, and facilitate the consideration of tradeofts associated with
various fire response and management decisions.

Supporting and Expanding the Workforce: Federal investment is
urgently needed to create a cross-trained year-round workforce
that is focused on and tailored to mitigation, planning, and post-

125

Press Release, Biden-Harris Administration’s Wildland Fire Mitigation and Management Co-
mmassion Releases Report Outlining Comprehensive Recommendations to Change the Nation’s Relationship
with Wildfire, U.S. DEP'T. INTERIOR, https://www.doi.gov/pressreleases/biden-harris-administra
tions-wildland-fire-mitigation-and-management-commission [https://perma.cc/ TFA7-DLTH]
(Nov. 29, 2023).
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fire response and recovery, with strategies in place for recruitment
and retention.

Modernizing Tools for Informed Decision-making: The Commission
recommends a number of measures that would better coordinate,
integrate, and strategically align fire-related science, data and tec-
hnology.

Investing in Resilience: There is a need for increased funding that is
more sustained and predictable, keeps pace with the escalating cri-
sis, and includes a focus on the mitigation of risk and impacts both
betore and after wildfire is critical and will reduce costs in the long
run.!2?

While these recommendations are arguably the most comprehensive and
cohesive in years, time will tell if Congress decides to heed the urgency in this
report and take federal legislative action. The Biden-Harris administration has
remarked that they will continue to pursue an “all-of-government approach” to
mitigating the risks of wildfires.!?® Regardless, the landscape is changing—
literally and figuratively— on how the federal, local, state, and Tribal governme-
nts seek to address the impact of wildfires on the United States. Recommendati-
ons like those outlined above address the urgent need for continuous, collaborati-
ve, and cohesive legislative efforts.

B. Cooperative Efforts Between the States and Federal Agencies

Though the Commission promotes joint efforts, exactly how does that
work on the ground?

In 2022, some federal agencies assessed the benefits of working more
closely with state and local communities. For example, the Forest Service released
a new collaboration strategy to manage the fires, as “the scale, pace, and methods
of work on the ground [has’] not matched the need” for assistance.'?® The Forest
Service began actively working together with the states, Tribal and local comm-
unities, as well as willing volunteers “to protect communities, critical infrastruct-
ure, watersheds, habitats, and recreational areas.”!*®¢ More specifically, one of the
main goals of the Forest Service’s 2022 strategy was to collaborate with those
efforts above in order “to focus fuels and forest health treatments more strategic-
ally and at the scale of the problem, using the best available science as a guide.”!%!
This strategy is the result of years of research and collaboration. In 2021, the
Forest Service and the National Forest Foundation held “roundtable events” in
order to develop its 2022 wildfire strategy and figure out how to best implement

129 Confronting the Wildfire Crisis, U.S. FOREST SERV., https://www.fs.usda.gov/managing-
land/wildfire-crisis [https://perma.cc/R7DB-R5E67 (last visited Oct. 27, 2022).

130 Id

181 14



2024] THERE IS NO MORE NEW FRONTIER 421

it.1?2 These virtual roundtables were highly successful and fostered a great deal
of conversation from both the public as well as federal employees. The Forest
Service and the National Forest Foundation then expertly narrowed down
thousands of recommendations from around the United States to the following
ten centralized focus areas on how to best confront the wildfire crisis:

(1) Embrace changes to Forest Service business practices and
shifts in agency culture

(2) Improve internal and external communication related to the
[wildfireT] crisis and what is necessary for success

(3) Recruit and maintain a workforce capable of meeting the
necessary pace and scale of restoration

(4) Update partnership mechanisms and requirements for cross-
boundary funding and implementation

(5) Honor Tribal sovereignty and history; leverage learning, prio-
rities, and capacity; and incorporate indigenous traditional ec-
ological knowledge

(6) Build equity and resilience into planning and implementation

(7) Expand markets and forest materials processing infrastructu-
re

(8) Build shared understanding and support for the use of fire as
an essential tool for ecosystem resilience

(9) Investin open and transparent information sharing and use of
shared data and models

(10) Help decision makers and [the public] understand tradeofts
and benefits of management for forest resiliency!*?

Assuming it is properly implemented by Congress, this highly collaborative plan
between the federal agencies in charge of wildfire management could alleviate the
stress on both federal and private wildland management officials as well as lessen
the overall impacts wildfires have on the United States.

Additionally, as fire seasons intensify each year, more money is required
to manage them, from both the state and federal levels.!** For example, “[ s tates
are responsible for managing and responding to fires that begin on state, local,
and private lands,” which amounted to about thirty percent of acres burned in
2020.135  Conversely, the federal government is responsible “for wildfires that
begin on federal lands,” or approximately seventy percent of the aftected areas.!%
The following data clearly indicates an ever-increasing upward trend in costs of
fire suppression for both federal and state budgets: “U.S. Forest Service fire
suppression expenditures had increased from about [fifteen’] percent of the agen-

132 See Confronting the Wildfire Crisis, supra note 129.
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184 Matthew Wibbenmeyer & Lauren Dunlap, Wildfires in the United States 102: Policy and
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cy’s appropriated budget to more than [fifty] percent in 2017. Nationwide supp-
ression costs in 2017 and 2018 ballooned to $2.9 billion and $3.1 billion respecti-
vely, while state wildfire expenditures have also increased substantially.”!?7
While these costly conflagrations grow in severity and size each year, so
too does the need for human resources.'*® The collaborative efforts of local and
tederal wildfire managers combine with willing volunteers from around the
United States every year. Any federal government employee can also take on
short-term assignments on wildfires “without abandoning their current job or
career path.”1?® As long as the employee undergoes proper training and receives
the qualifications required, there are many opportunities for volunteering in key
support roles within wildfire management.!* However, even if people cannot
commit to full-time career opportunities within wildland fire management, there
remain ample ways to provide help and support to those dealing with the fires.!*!

III. LISTEN UP, CONGRESS: PROPOSING THE FUTURE OF WILDFIRE
LEGISLATION

Although the federal government and past presidential administrations
have literally shown decades of interest in better understanding how to handle
wildfires, there are still gaps in federal actions and opportunities to lessen the
impact of future fire seasons. Congress has proposed laws regarding high-intens-
ity wildfires; however, they are nothing more than just piecemeal legislative
efforts that have yet to pass the House and Senate after over a year.!*? It is time
tor Congress to work more urgently and more closely with the federal agencies as
well as state and local governments to develop a coherent set of laws and regula-
tions to help remedy this worsening situation.
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ernment allocated money to both fuel treatments for controlled burnings and fire suppression
measures).

138 Wibbenmeyer & Dunlap, supra note 134.

139 See Working in Wildland Fire, U.S. DEP'T OF THE INTERIOR, https://www.doi.gov/wildla
ndfire/working-in-wildland-fire [https://perma.cc/MJ28-QTUF] (last visited Jan. 3, 2023).
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141 See Jena Casas, How Can I Support Wildland Firefighters?, NEV. TODAY (Sept. 16, 2021),
https://www.unr.edu/nevada-today/news/2021/atp-support-firefighters [https://perma.cc/P3
HP-HBTZ] (discussing various ways to help support the wildland firefighters such as writing
thank you letters to firefighters; reaching out to local fire departments for volunteer or donation
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impacted by fires).
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introduced in January 2023, and in the span of one month, referred to five different committees. It
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A. Look to Wildfire Suppression Outside of the United States

Although the western states see some of the worst wildfires on earth each
year, high-intensity fires are not uncommon in other parts of the world.!*> Despite
slight variances in the contributing factors, in each example, the underlying theme
remains the same: “[h7otter, drier seasons, driven by the burning of fossil fuels,
have made the world more prone to erupt in flames.”*** For this reason, it could
be possible to look to other countries that are aftected to see how they approach
the situation.

This is true in Spain, which boasts a Mediterranean climate perfect for
wildfire conditions.!*5 Just as the wildfires have worsened in the United States,
southern European countries are also seeing a major increase in the frequency and
impact; this has been attributed to both land-use and socio-economic changes.!*
Some argue that a return to more traditional rural activities—such as collecting
tirewood and allowing livestock to graze freely—would help remedy the current
dry landscapes and accumulation of forest matter, greatly increasing the fire
hazards.!*” A Spanish researcher and activist for “pastoralism” remarks:

The management of fire breaks by grazing has been widely applied
in south-eastern France over the past [twenty-five] years,
providing the most important reference point for the region. Other
Mediterranean countries have also run [similar] tests, but only a
tew of these have developed into permanent management progra-
mmes [sic]. ... The usual pattern is that the farmers that take part
in these programmes [(sic] graze their livestock intensively in fire
break areas defined by forest services, thereby reducing vegetation
tuel loads. In exchange for this service, [the farmers’] receive mo-
netary and/or in-kind renumeration, for example, animal housing,
tences, or water troughs.!4$

148 See Veronica Penney, 1t’s not Just the West. These Places Are Also on Fire, N.Y. TIMES (Sept.
16, 2020), https://www.nytimes.com/2020/09/ 16/ climate/wildfires-globally.html [https://per
ma.cc/ VP4Z-46T67 (citing Stephen J. Pyne, a fire historian and emeritus professor at Arizona
State University, discussing the Earth’s “many fire problems”); see also PYNE, supra note 46.

144 See Penney, supra note 143. For a look at the devastating effects wildfires have had on
the Brazilian Amazon in the last few years, see 2020 Amazon Fire Season, RAINFOREST FOUND.
U.S., https://rainforestfoundation.org/our-work/special-initiatives/2020-amazon-fires/ [https:
//perma.cc/82GL-TTMX] (last visited Jan. 3, 2023).

146 See Wildfire Prevention: A Reason for Promoting Pastoralism in Spain, EUR. F. ON NATURE
CONSERVATION & PASTORALISM, https://www.ethcp.org/projects/projects-spain-navarra/wildfi
re-prevention/ [https://perma.cc/Z79G-CVP47] (last visited Jan. 38, 2023) [hereinafter
Pastoralism in Spain]; see also Gerry Hadden, ‘Fire Flocks’ of Sheep and Goats Get Deployed to Help
Battle Forest Fires in Spain, THE WORLD (June 14, 2022, 2:00 PM), https://theworld.org/stories/2
022-06-14/fire-flocks-sheep-and-goats-get-deployed-help-battle-forest-fires-spain [https://perm
a.cc/2CUY-WFNV7] (describing how shepherding is gaining in popularity as a profession to assist
these out-of-control fires).

146 See Pastoralism in Spain, supra note 14:5.
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Implementing something of this sort in the United States would undoubtedly be
difficult—Dbut not impossible. Examining this unique European solution to wildt-
ire management provides a different perspective, but one that matters and could
effectuate change all the same.

The pattern of high-intensity wildfires in the United States is also seen in
the southern hemisphere. At the beginning of 2020, Australia’s worst fire season
on record finally subsided, leaving behind unimaginable destruction.!*
“Thousands of homes were lost and millions of acres burned. At least [thirty]
people died. Estimates of the number of animals killed range between a few hun-
dred million and a billion.”!?® These staggering statistics have been studied by
researchers, who found that one of the significant causes of these bushfires was
human-caused climate change.!>! One way Australia now braces itself for more
blazing fires is simply by having the homeowners clear away excess shrubs and
weeds; fire management officials also complete prescribed burns.!?? Interestingly
enough, the federal government has had a longstanding partnership with
Australia (as well as New Zealand, Canada, and Mexico) regarding fire suppressi-
on efforts.!?® After a division of the Australian national government requested US
support and manpower, firefighters and other personnel were deployed from
multiple federal land management agencies in the United States.!®* “It was hum-
bling to observe the Australians’ resilience, the response in Australia, and level of
support from our agency,” remarked the United States Forest Service Director of
Fire and Aviation Management, who further said “Cw e will continue to learn
trom each other in this complex fire environment.”!%°

Fire knows no boundaries; it blazes on without regard to anything in its
way, including jurisdictional lines denoting public or private land. It is thus imp-
ortant to help other countries and oftfer whatever support we can, in addition to
understanding how other countries manage wildfires. Mutually beneficial relati-
onships—Ilike the one between Australia and the United States or between
livestock farmers and the Mediterranean landscape—ofter insight to federal age-
ncies here within the United States. Looking to other wildland fire management
approaches and comparing them to current ones in America would likely help the
United States develop a more cohesive plan to adequately battle these blazes.

B. Utilize Prescribed Burns and Let Some Fires Burn Their Course

The phrase “fight fire with fire” is not just an old adage but, as research
indicates, is clearly a highly relevant and helptul approach. While it is unfortuna-

See Penney, supra note 14:3.
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153 See Imani Lester, Partnership Efforts to Address Australia Wildfires, U.S. DEP'T OF AGRIC.
(Feb. 4, 2020), https://www.usda.gov/media/blog/2020/02/04/partnership-efforts-address-aust
ralia-wildfires [https://perma.cc/SHDD-2BM77.
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tely too late to go back in time and educate wildland managers about the benefits
of letting some fires burn, we can use prescribed burns to help clear excess forest
cover.'?¢ Of course, vigilance in monitoring each wildfire is needed, but there may
be times where it is acceptable to let the fire continue to burn. “M Janagement-
ignited prescribed fires can be used to complement naturally occurring fires.”!%7
That said, great care must be taken by the federal and state agencies to ensure
that the prescribed fires mimic naturally occurring fires as much as possible.!%s
Regardless, this solution helps remedy the situation, and Congress should address
it, for “[dJecades of research show an intentionally set, carefully planned and
managed prescribed fire can reduce the risk of catastrophic wildfires.”*>* Allowing
some fires to run their courses literally creates fire “speed bumps” that protect the
most at-risk regions from devastation. These prescribed burns have a list of
positive side effects for the environment in that they “reduce debris buildup in
torests, add nutrients to the landscape, minimize pests, improve wildlife habitat
and promote wildflower blooming.”16¢

Controlled burns have been proven to help reduce the likelihood of severe
and intense wildfires.!'6? Although the National Park Service has been encourag-
ing and using this approach for a few decades, it is just now nearing acceptance
with the other federal agencies, like the Forest Service.!%? The Forest Service has
indicated that 99.8% of all prescribed fires go according to plan,!® thus reiterating
that Congress should encourage these agencies to consider prescribing regular
burns in order to mitigate the effects of naturally occurring wildfires.
Furthermore, state representatives should be well-informed regarding the data on
wildfires and how the federal agencies seek to handle them. This would allow
them to persuade their state legislatures to consider these approaches. Before
implementing prescribed burns, it is first necessary to have a “well-informed fire
management plan . . . [that] carefully considers all the factors present in an area”
to determine whether this approach is possible or desirable.!®* These factors
include fire history, invasive plants, threatened and endangered species, human
developments, cultural sites, and more.!%® Federal agencies are actively seeking
to implement new fire management strategies;!% the strategies have a lot of pro-
mise but require Congress’s wholehearted support. Congress and the states need
to work together in developing these kinds of fire management plans for each area
within the United States. Thus, taking action to protect people and minimize

156 See Wibbenmeyer & Dunlap, supra note 134 (emphasizing that “[pJolicymakers can

reduce the barriers to fuels management projects by educating the public about prescribed fire, all-
ocating more funds for burns, and changing burn regulations and permit restrictions.”).
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danger while also “incorporating the knowledge that some fire is normal, healthy
and necessary” can no longer be just a recommendation; it is essential and backed
by decades of scientific data and research.!¢?

C. Foster Greater Collaboration Between Federal and Nonfederal Authorities

Furthermore, Congress should continue to encourage collaboration
between federal and nonfederal organizations (that is, local, state, and Tribal
governments as well as nongovernmental partners and the public at large). This
is important in educating everyone about the risks of wildfires and reducing their
overall impact on the environment, society, and the economy.!® [f and when a
particularly devastating wildfire occurs, Congress needs to be ready to authorize
FEMA'’s disaster relief efforts and assistance, such as “ensuring that eligible
survivors have access to recovery funds.”!% Firefighters—both state and feder-
al—have a tremendous job managing and containing the fires each year. These
tirefighters are also often volunteers from all over the United States, reiterating
that this is a nationwide issue (often on federal public land) that Congress needs
to take charge of as soon as possible. Everyone is clearly doing the best they can;
however, the western states and the men and women working on the frontlines to
battle these fires clearly need additional resources each year to manage clean-up
and prevention of disastrous fires.!™ “Wildland firefighters work long hours in
stressful conditions, often for relatively little pay. Many federal firefighters are
also considered ‘temporary’ workers and do not have access to federal employee
health care and other benefits.”!"! The interest in helping communities deal with
these fires is undoubtedly there. However, a lack of dedicated funding from the
tederal government leads to local, state, and Tribal governments having to apply
tor competitive grants and budget themselves for each fire season without
knowing exactly how intense it will be or what the federal government will
provide.

Therefore, policy changes are necessary, especially those that provide
more resources and support, including financial. If Congress implements these
efforts, it would likely reduce turnover and improve the mental health of those
working on the front lines.!” Funding these eftforts could come through federal
budget allocations and—though not ideal—higher property taxes on lands that
are more prone to wildfires. Of course, taxing public lands at increased rates
affects all US taxpayers; and while this is also not a popular opinion, it remains a
viable solution. Clear research indicates the devastating impacts of wildfires are
not confined to one region of the United States.!”™ At the very least, Congress can
encourage communities, property developers, homeowners, and forest managers

167 3 Reasons Wildfires are Getting More Dangerous, supra note 58.

168 Wildland Fire Management, supra note 5.

169 Id

170 Wibbenmeyer & Dunlap, supra note 134.
171 Id

172 Id. (describing that such policy changes could also increase the overall effectiveness of the
wildland fire management teams).

Y718 See supra Section 1.A.; see also Story Map, supra note 17.
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to educate themselves in order to reduce the likelihood and impacts of wildfires.
By understanding them more fully, Congress, the states, and land managers can
plan more eftectively for the potentially destructive eftects of these higher-intens-
ity fires.

D. Update Short- and Long-Term Wildfire Management Plans Each Year

Finally, it is critical that the local communities, states, land management
agencies, and federal government maintain the dialogue and discussion surround-
ing wildfire management eftforts. Although this has wavered in the past, it seems
to be improving despite the worsening fires each year. Wildfires have been an
issue in the United States for decades; it is clear that short-term plans to handle
them—especially the disastrous ones—are inadequate. Instead, Congress should
strive to sustain a commitment each year to evaluating and monitoring wildfire
management plans. The following steps have been proposed by the Forest Servi-
ce, and if successfully implemented by Congress, they would provide a great deal
of resources and coherent guidance to wildfire management eftorts:

(1) [Assure]] that necessary firetighting resources and personnel
are available to respond to wildland fires that threaten lives and
property

(2) [Conduct] emergency stabilization and rehabilitation activities
on landscapes and communities affected by wildland fire

(3) [Reduce] hazardous fuels (dry brush and trees that have
accumulated and increase the likelihood of unusually large
fires) in the country’s forests and rangelands

(4) [Commit] to the Wildland Fire Leadership Council, an intera-
gency team created to set and maintain high standards for
wildland fire management on public lands!™*

Congress needs to provide more specific guidance to the federal agencies and
states battling these high-intensity wildfires. They may not literally be on the
trontlines fighting the flames, but Congress is arguably the one in charge of bud-
geting and planning for these types of national disasters. It has been proven thr-
ough research that “[dJeveloping recovery plans before a fire hits, and impleme-
nting plans quickly after a fire [may | reduce erosion, limit flooding, and minimize
habitat damage.”!”> Implementing steps like these and working more closely with
the federal agencies in charge of wildfire management would ensure it remains a
priority.

E. Take Charge of Climate Change

The research and data on climate change are all available to Congress, but
they have continued to cast it aside as a secondary issue. Perhaps it is too large
an issue for them to address all at once; regardless, making excuses will not solve
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anything. Climate change and its detrimental effects on the planet must be made
a priority. Congress may begin by addressing the “unchecked use of fossil fuels
like oil and coal”!"® by advocating for different sources of energy. Therefore,
taking decisive steps to reduce the excessive reliance on fossil fuels as well as plan
to transition to renewable energy should be of the utmost importance.!”” If Con-
gress provides a cohesive plan, this will become more of a priority.

The increasing severity and frequency of wildfires is—without a doubt—
a bipartisan issue that requires a coherent set of federal laws and regulations. It
is time for Congress to take action. It is time for everyone in the United States to
understand the gravity of the situation and work together in order to reduce the
more devastating impacts of wildfires in the United States—especially those with
the ability to enact laws and promote change. After all, as former Idaho Senator
Frank Church correctly identified: without the presence of American wilderness
and preservation of its resources, “this country will become a cage.”!"®

CONCLUSION

The US war on high-intensity wildfires continues to this day, but it does
not have to be like this. Through the examination of historical and modern acco-
unts of wildfires, we are better equipped to understand the importance of adequate
legislation and support for those directly affected by them. There is little to argue
anymore about the causes of these fires; the effects of past fire suppression techni-
ques in addition to rising global temperatures literally create the perfect firestorm.
What needs to happen now is action by both the federal and state governments
regardless of federalism concerns.

Time may be running out. Congress must act and push forward legislation
betfore more irreparable harm is done due to mismanagement of wildland fires.
We may not have started the fires, but through eftective and adequate legislation
as well as increased cooperative eftforts between the states and federal government
perhaps we can improve the situation—especially for future generations.

176 3 Reasons Wildfires are Geiting More Dangerous, supra note 58 (offering three reasons and
three possible solutions for the wildfire crisis in the West).
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178 See 107 CONG. REC. 18865 (1961) (statement of Sen. Frank Church).



