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appellate court's view of the relationship suggests the essential human fact it
had to decide on the record:

Here was an elderly woman with a serious heart ailment living alone,
attended by a faithful and competent physician, as she believed an un-
usually competent one . . . Under the circumstances there is nothing
strange about her attachment. The extent of it is perhaps unusual but not
infrequent. A doctor might well hesitate before accepting such gratuities
from a patient. Such transactions are in the minds of the general public
subject to the inference that something wrong has occurred. Offers from
clients and patients to make gifts of considerable value are not at all
uncommon in the experiences of lawyers and doctors. While a sensitive
man might not accept such gifts, there is no rule of law which prohibits
it. 117

This is the essence of the appellate majority's view of the case, and it
significantly resembles Dr. Eissler's view as to what the law ought be. To ar-
rive at the conclusion, the court had to make several preliminary judgments.
The first was that the doctor had not done anything. "The [trial] court .. .
found that . . . the proponent was disposed to influence the deceased," the
court said. "We are unable to find a single shred of testimony -in support of this
finding.""' 8  One of the dissenters, however, in reference to Dr. Patterson's
suggestion to Mrs. Faulks that the Jensens were eager for inheritance, was moved
to suggestive rhetorical questions:

It, also, is evident that Jensen and others were not excluded from her
consideration as objects of her bounty until after appellant's suggestion to
her that Jensen was not cordial in his relations to him. Was that an
innocent observation? Were other acts referred to in the opinions . . .
unselfish, not colorable and prompted by design? 11"9

Secondly, the court observed that the bequest to Dr. Patterson was causally
unrelated to his relationship with her. In the majority's view, the change in will
was precipitated by the Jensens, who attacked Mrs. Faulks's beneficence to her
physician and who deserted her after she drove Will Jensen from her hospital
room:

Death is a great leveler and a great solvent of human relations and how-
ever deep their resentment might have been ... if there was nothing more
between them than her request that they stay away, they would have
attended her funeral [which they did not] and made some inquiry in
regard to her .... 120

In the view of the dissenters, who insisted on similar moral fulminations in the
other direction, this alienation was the product of Dr. Patterson's design:

The quarrel with the Jensens ... explains cutting them off . .. [but] does
not apply to their daughter Lorraine. There was no quarrel with or mis-
conduct by her .... Cutting off Lorraine in favor of one for whom only
a foolish infatuation existed, was unnatural and indicates some mental

117 Id. at -, 17 N.W.2d at 442.
118 Id. at -, 17 N.W.2d at 441.
119 Id. at-, 17 N.W.2d at 443.
120 Id. at -, 17 N.W.2d at 442.
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abnormality or impairment . . . . It would also seem that something must
have been done by the doctor between the making of wills . . . whereby
the doctor was given nothing and the will . . . wherein he was forgiven
debts of $13,600.... The relation between the doctor and his patient was
manifestly very close. The influence attributable to the confidential nature
of that relation that the doctor might exert upon his patient in view of
her age and physical condition is very great. But for that confidential
relation the view of this court would be correct, but that relation existing
I think that the conclusion of the county court that undue influence was
exerted by Dr. Patterson is justified.' 21

Ultimately, the dissenters make the object of all this affection the villain, as
the majority had done in Kauffman.

[T]he bestowal of $14,700, to say nothing of $40,000 or more, can hardly
be accounted for except by inference that his such service was rendered
with the purpose of securing benefactions as a result of it. The doctor...
knew that. she was an "easy mark." The conclusion that he took ad-
vantage of the confidential relation that exists between doctor and pa-
tient . . . can hardly be avoided. The doctor clearly did not take his
patient up in an airplane for her health. That he did this for his own
rather than her good, went with her to Yellowstone Park, gave her two
hundred forty-nine days' hospitalization, paid for an eye operation which
he himself was unable to perform and made countless unnecessary calls,
all beyond the requirements of professional duty . . . and poisoned her
mind against Mr. Jensen, all as means of influencing benefactions to him-
self, was not an unreasonable inference for the trial judge to draw.'12

Most of the majority opinion in Faulks is given over to analysis of two
legal questions: whether the burden of proof shifts, in an undue influence case, to
the proponent of the will; and whether the existence of a confidential relation-
ship raises a presumption of undue influence. But the essence of the decision,
in the midst of an interminable exposition of precedent, is in the relationship
between doctor and patient and, as a sort of counterpoint, the relationship
between Mrs. Faulks and her sometime surrogate son, Will Jensen. The thrust
of the majority's conclusion on the recondite legal questions is that the ex-
istence of the relationship itself is not enough to invalidate the will, however
intense the relationship may be and however unusual its testamentary product.
The majority stated the rule thus:

[he mere existence of a confidential relation between a testator and a
beneficiary under his will such as attorney and client, physician and patient,
priest and parishioner, confidential advisor and his advisee, etc., does not
of itself constitute undue influence, nor cast upon the beneficiary the burden
of disproving undue influence. However, the existence of such a relation-
ship may cause a court to scrutinize the evidence more closely and weigh
it more carefully. When coupled with other circumstances such as the
activity of the beneficiary in procuring the drafting and execution of the
will or a sudden and unexplained change in the attitude of the testator

121 Id. at , 17 N.W.2d at 444-45.
122 Id. at -, 17 N.W.2d at 444. The paragraph quoted in the text illustrates two of the"principles of the common law" that I find helpful to a wills teacher: (1) people are no

damned good; and (2) it's not the principle of the thing, it's the money.
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or some other somewhat persuasive circumstance, it gives rise to an in-
ference of undue influence which the proponent has the burden of re-
butting.

123

The dissenters in effect accepted this standard: their real disagreement was
on the facts presented, facts that they felt were sufficient to show that Dr.
Patterson was a man of evil heart.

Inferences, presumptions, and the burden of proof theories are of no assist-
ance at all in resolving this sort of case. These are only means for disguising
a decision that turns, despite the court's protestations to the contrary, on a
judicial view of human relationships. One cannot imagine that the evidence
could have been presented more fully - from Dr. Patterson or anyone else
concerned in the estate, nor from disinterested witnesses, medical or lay. Dr.
Patterson might, had the votes gone the other way, have been said to have the
burden of explaining what happened, but he could not have added anything to
the record except clinical psychological terms (assuming, which is probably
true, that he did not procure the will by overt manipulation). No amount of
procedural sophistry was needed in the case. What the court had to decide, and
what it necessarily decided, was that a gift so clearly the product of transference
was allowable within the limits of freedom of testation. And what the dissenters
would have had the court decide was that physicians should not be permitted
to accept gifts which are so clearly the product of transference.

C. The "Unconscious Opportunism" Case

In In Re Pitt's Estate,"4 Julie H. Pitt, a strong-willed, frontier Arizona
businesswoman, gave almost all of her estate to Guy Anderson, her lawyer. She
was a widow the last eleven years of her life; she depended on Anderson for
legal assistance and companionship in time of stress. When she first suggested a
will in Anderson's favor - and asked him to draft it for her - he expressed
surprise at her choice. She told him that she was making the will because
Anderson had been her husband's friend. Anderson saw to it that another
lawyer drafted that will, but took care of later versions of it himself. There was
no evidence of Anderson overtly manipulating Mrs. Pitt; in fact, there was a
great deal of evidence that she was self-reliant and even stubborn in this and
all other property transactions. The question, as the Arizona court saw it, was
whether the coincidence of three facts - "[o]ne, that Anderson occupied a
confidential relationship to Mrs. Pitt . . . . Two, that he was active in the
preparation of the wills. Three, that he was the principal beneficiary""' -

was enough to require a presumption of undue influence that would survive
Anderson's denial that he had influenced or attempted to influence the testatrix.
The Arizona court decided that it was not and reversed a jury verdict against
the will, a verdict the court saw as "supported by nothing beyond speculation,
suspicion and bottomless inference."' 2 6 The same court made a similar analysis

123 Id. at -, 17 N.W.2d at 440.
124 88 Ariz. 312, 356 P.2d 408 (1960).
125 Id. at -, 356 P.2d at 411.
126 Id. at - 356 P.2d at 412.
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in a more recent case in which the confidentially related legatee was the testatrix's
husband.

127

In another case 8 of this type, Mabel Banta was rescued from a lonely,
grieving widowhood by her niece, fla Green, and her niece's husband. She
left an apartment in Chicago and moved into the Greens' home in Rockford,
Illinois. Within a month, with the help of the Greens' lawyer, Mrs. Banta ex-
ecuted trust documents and a will in favor of the Greens; these largely dis-
inherited the contestant, a nephew. The Illinois appellate court affirmed a jury
verdict finding the will to be the product of undue influence. The evidence
included testimony that Mr. Green had peremptorily urged Mrs. Banta to make
a will. The court spoke of the relationship as one involving a fiduciary:

Under certain circumstances, a presumption will arise that the instru-
ment is the result of undue influence. One such circumstance is: where
a fiduciary relationship exists . . . where the testator is the dependent
and the . . . legatee the dominant party; where the testator reposes trust
and confidence in the ... legatee, and where the will is prepared by or its
preparation procured by such ... legatee. Proof of these facts will estab-
lish a prima fade case that the execution of the will was the result of undue
influence.

129

An interesting aspect of the case was a tendered instruction that would have
charged the jury that "any degree of influence over another acquired by kind-
ness and attention, can never constitute undue influence"; the court held that
the instruction was properly refused. "[W]hether the influence is . . . undue
depends not on the manner of influence, but on the degree of influence."' 3'

In another case,' 3' Dr. Urich A. Fritschi divorced his wife and made his
receptionist a principal legatee in his will. In a codicil, the only instrument
contested, he rearranged the disposition so that his children, rather than the
receptionist, bore death taxes. He died six days later. There was some evidence
of mental deficiency, but not enough to establish incapacity. The California
Supreme Court, sitting en banc, reversed a verdict for the contestants. The
substantial inroads that death taxation has made on the freedom of testation,
the court said, "have served to sharpen the court's vigilance in protecting the
testator's right to be free of interference in the area which remains to him."
According to the court, undue influence cannot be found unless the evidence
shows: (1) a confidential relationship, (2) an "unnatural will," and (3) the
legatee's activity in procuring the will. The third element was not met. "[T]he
record does not show that . . . she ever or at all discussed the wills with the
testator." Evidence that she was greedy or that she spent a great deal of time
with the doctor would not suffice to meet the third requirement. "Plaintiffs have
failed to show that the alleged ability and desire of Mrs. Teed unduly to in-
fluence the decedent were ever brought to bear upon the testamentary act."'3 2

127 In re Estate of Harber, 102 Ariz. 285, 428 P.2d 662 (1967).
128 Swenson v. Wintercorn, 92 Ill. App. 2d 88, 234 N.E.2d 91 (1968).
129 Id. at 99-100, 234 N.E.2d at 97.
130 Id. at 105, 234 N.E.2d at 99.
131 In re Estate of Fritschi, 60 Cal. 2d 367, 384 P.2d 656, 33 Cal. Rptr. 264 (1963).
132 Id. at -, 384 P.2d at 661-62, 33 Cal. Rptr. at 269-70.
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Fritschi is similar to a later California case, In re Estate of Straisinger,"' in
which an elderly widow changed her principal beneficiaries from a missionary
society to two close friends. The testatrix, Maude Straisinger, often referred to
one of the legatees, Gladys Uldene Cunningham, as her "foster" or "adopted"
daughter - although Mrs. Cunningham was neither. The court thought this
confusion made the will less "unnatural" than it would have been without the
confusion and held - as in Fritschi - that opportunity to influence, and even
motive, would not be enough to raise a presumption. "There must be activity
on the part of a beneficiary in the matter of the actual preparation of the will."""

In yet another case,'35 Mary Smith, an eighty-two-year-old widow, was
hospitalized in Liston Falls, Maine. Marion M. Chambers, a trained and
registered nurse, was hired to care for her. Mrs. Smith drew a check for $3,500
on her bank in Lewiston, handed it to Mrs. Chambers, and asked Mrs. Chambers
to take the draft to the bank. Mrs. Chambers returned with a cashier's check,
whereupon Mrs. Smith endorsed the check, handed it to Mrs. Chambers, and
told her she was making a gift of the money - which represented about a third
of Mrs. Smith's estate. The court of last resort in Maine held that the transfer
was presumptively the product of undue influence:

[The] rule is that, whenever a fiduciary or confidential relation exists
between the parties to a deed, gift, contract or the like, the law implies a
condition of superiority held by one of the parties over the other, so that in
every transaction between them by which the superior party obtains a possible
benefit equity presumes the existence of undue influence and the invalidity
of the transaction, and casts upon that party the burden of proof of showing
affirmatively by clear evidence that he or she acted with entire fairness and
the other party acted independently, with full knowledge and of his own
volition free from undue influence. 36

The court's opinion made it clear that the holding was based on the relationship
between the two ladies and that the court did not expect that the nurse could
conceivably explain away the judicial inference of undue influence:

Mrs. Smith was entirely dependent upon her nurse for her every care and
comfort, including the administration of the opiate when her cravings for
the drug and the sufferings of her body demanded relief. There can be
no doubt that a confidential relation existed between Mrs. Smith and her
nurse. Indeed, it would be difficult to visualize a more complete condition
of dependence and trust between any patient and her caretaker. It is an
entirely warranted conclusion that, even permitting Mrs. Smith, without
impartial and disinterested advice, to make this transfer of this large sum
of money to her, the defendant Marion M. Chambers took an unconscion-
able and unfair advantage of her patient. The presumption of fraud which
the law casts upon transactions of this kind is not overcome by the evidence.
It is confirmed."

7

In all of these cases some unconscious manipulation of the testator seems

133 247 Cal. App. 2d 574, 55 Cal. Rptr. 750 (Ct. App. 1967).
134 Id. at - , 55 Cal. Rptr. at 758.
135 Gerrish v. Chambers, 135 Me. 70, 189 A. 187 (1937).
136 Id. at 74, 189 A. at 189.
137 Id. at 78, 189 A. at 191-92.
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likely; in all of them the ability to manipulate unconsciously, the "unconscious
opportunism," arises out of an apparent transference. The difference in them,
which merits fuller discussion below, is that some of the cases (Mrs. Pitt, Mrs.
Banta, Mrs. Smith) involve a socially useful professional relationship, while
others (Dr. Fritschi, Mrs. Straisinger) involve personal relationships in which
the isolation and judicial treatment of the transference are more difficult.

D. The No-Manipulation Case

Dr. Lunette Powers,""8 a spinster and a physician, gave almost all of her
half-million-dollar estate to her best friend, the wife of the lawyer who drew
her will. A jury verdict against the will was reversed in the will's third trip to
the Supreme Court of Michigan. The holding turns on procedural error, but
the opinion intimates, and a concurring opinion emphasizes, that the Michigan
rule on undue influence was involved in the case. "The issue of the relationship
of the attorney and his client, and the attorney and his wife as beneficiaries, is
an . . . element in the broader concept of undue influence,"'3 9 the majority
said. The evidence showed that Dr. Powers was very dose to her lawyer's wife
and that she had suffered progressive mental disability in the months before
the will at issue was made. But for the procedural errors in the case, the verdict
would have been affirmed on the theory that Dr. Powers lacked testamentary
capacity; the concurring opinion was directed principally to the view that an
additional theory, the law of undue influence, ought to reach this lawyer-client
relationship:

When the fiduciary so benefited directly or indirectly, happens to be a
lawyer-scrivener of the challenged testament, the burden of overcoming the
presumption quite obviously is substantially greater than had an independent
and disinterested person prepared the testamentary instruments .... [T]his
Court ... [has] bluntly warned the profession against such conduct .... 140

Even the majority suggested that the Michigan state bar procedure for un-
ethical conduct was relevant in considering the lawyer's conduct, and noted that
"[i]f any prizes were to be awarded for dismal professional judgment, the pro-
ponent here would be in a fair way to be signally recognized."' 41

There is, in Powers, no evidence that the legatee's husband held any sway
over Dr. Powers. There is little evidence that a transference relationship existed
between Dr. Powers and the legatee. Dr. Powers gave her estate to friends, the
evidence showed, because she had no close relatives. If the court in Michigan
is willing to invalidate this kind of will, it is not because there was an emotional
tie that produced the will, but because the court wishes to punish an errant
lawyer." It is important to note, though, that neither the concurring opinion

138 In re Powers' Estate, 375 Mich. 150, 134 N.W.2d 148 (1965).
139 Id. at 157, 134 N.W.2d at 151.
140 Id. at 181, 134 N.W.2d at 164. See In re Wood's Estate, 374 Mich. 278, 132 N.W.2d

35 (1965).
141 In re Powers' Estate, 375 Mich. 150, 157, 134 N.W.2d 148, 151 (1965); see note 21

supra.
142 Estate of Karabatian, 170 N.W.2d 166 (Mich. 1969) is a recent confirmation of this

determination. See also Matter of Casey (Sur. Ct. 1969), N.Y.L.J., Nov. 25, 1969, at 16;
-1 J. STORY, EaUITY JURISPRUDENCE 301 (12th ed. 1877); Annot., 19 A.L.R.3d 575 (1968);
Comment, 38 Miss. L.J. 156, 159 (1966).
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nor the majority goes this far. Nothing these judges say justifies the conclusion
that they would, on this professional ground, invalidate the will. What they do
say is that the lawyer may have the burden of explaining how it came about.
This use of the presumption is altogether different from the Wisconsin court's
use of it in Faulks or the Maine court's use of it in Mrs. Smith's case. In those
cases no explanation from the legatee was likely and none was expected. In
Powers, on the other hand, the lawyer involved would probably have been able
to show that no transference relationship existed between him and Dr. Powers. 4"

IV. Synthesis

A differentiation among these four classes of cases can be made both psy-
chologically and on the basis of ancient, often neglected, common-law authority.
It is helpful, first, to remove from consideration the case of conscious manipula-
tion (Kaufmann)."' Transference illuminates such cases, makes proof easier
perhaps, explains something about the way people are, but is not essential to
solution. Cases like Kaufmann may even be disposed of as involving fraud in
the inducement. Fraud theory requires a showing of false representation, but
the manipulation of a transference is false representation. Love is as much a
fact as residence, age, or digestion. It is just as capable of being falsely rep-
resented. (Dr. Eissler, for instance, falsely represents "unambivalent love" -

for benign ends; Freud refused to make that false representation to his Dora.)
If the law can take cognizance of false representations about the loyalty or
honesty of third persons," 5 it can take cognizance of the falsity in a person
who pretends love in order to gain property."' But even if the law of fraud
won't do that, the law of undue influence has shown itself capable of dealing
with cases like Kaufmann.

The other three cases - "let it happen,,' "unconscious opportunism," and
"no manipulation," unconscious or otherwise - are more difficult for two
reasons. First, they often seem to involve the results of human affection, which
the law ought honor, not frustrate. 47 Second, they are not often accessible to
the judicial process. Although proof of transference is not unduly difficult -

psychotherapists of all faiths seem able to detect it - proof of unconscious
influence by the object of transference would often be very difficult."'

One possible approach would be to apply to all three kinds of cases an
equitable version of the Durham test: '49 "If a will is the product of a transference
(i.e., a displacement of feeling, or affect, which is inappropriate in the judgment
of an informed fact finder), it is invalid." That would be a fairly workable

143 1 J. STORY, supra note 142, at 311-26.
144 See Grondziak v. Grondziak, 12 Mich. App. 61, 162 N.W.2d 354 (1968); Lipson v.

Lipson, 183 S.2d 900 (Miss. 1966), noted in 38 Miss. L.J. 156 (1966).
145 1 W. Bowa, & D. PARKER, PAGE ON WILLS § 15.4, at 721-22 (1960).
146 See id. at §§ 15.1 -. 14.
147 E.g., In re Estate of Harber, 102 Ariz. 285, 428 P.2d 662 (1967); Galvan v. Miller, 79

N.M. 540, 445 P.2d 961 (1968).
148 1 W. BowE & D. PARKER, PAGE ON WILLS § 15.1 (1960); see Richardson v. Bly, 181

Mass. 97, 63 N.E. 3 (1902).
149 "[A]n accused is not criminally responsible if his unlawful act was the product of mental

disease or mental defect." Durham v. United States, 214 F.2d 862, 874-75 (D.C. Cir. 1954).
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test, since transference is not nearly as difficult to establish as the "mental defect"
of the Durham rule. But this test perhaps limits freedom of testation more than
our legal tradition will allow. Dr. Eissler says "it would actually lead to an in-
fringement upon the patient's freedom if he could make a valid will only by
excluding his psychiatrist."'50 One might disagree with him; one might nobly
disagree with the proposition that a man may make a will in favor of his
lawyer.' 5' But it is probably too restrictive to deny that one should be free to
make a will in favor of his (ordinary) physician, his nurse, his housekeeper, his
brother or sister, or his best friend.'52

If my judgment as to the sentiment of those who mold the common law
is correct, I am left where the Faulks court was left; I must suggest a plus factor:
Transference plus something equals undue influence. What is the plus factor
to be? Is it possible to formulate it more informatively than the cases and texts
have done to date?.5 In the "let it happen" (Faulks) case, there is good com-
mon-law authority for holding the legacy invalid. The theory rests in cases
where T is influenced by A to make a gift to B, or where T is influenced by A
to make a gift to A and B.1 4 In both situations B's legacy fails. The same result
would obtain for "unconscious opportunism" if an unconscious, probably neu-
rotic, third force could be equated, at least metaphorically, to a third person.

One might say that the only difference between the "let it happen" case
and the "unconscious opportunism" case is that in the latter (Pitt, Swenson
[Mrs. Banta], Fritschi) the object of the transference was not sufficiently aware
of what was going on to be negligent about it. The third force still produced
the legacy. The object's innocence should be irrelevant, just as B's innocence
is irrelevant when he receives a gift as the result of A's undue influence.' 5 This
argument stumbles, though, when it reaches the "no manipulation" class of
cases, where unconscious influences were projections from the testator. One dis-
tinction might be that in this fourth class of cases the force of transference is
weaker. In Jungian terms the transference is probably not a third force at all.
The transference is still purely projection at what Jung called the level of "per-
sonal unconscious." Even so, drawing the line here - allowing the transference-
caused gift to stand - seems arbitrary and, more important, establishes a dis-
tinction that is likely to be impossible to make on specific conglomerations of
evidence.

Transference is of more value to the law if it is used to support a line of
distinction between the "let it happen" and "unconscious opportunism" cases.
The object of the "let it happen" transference is aware of what is going on. He
may not be able to diagnose the emotional climate precisely, but he comprehends

150 K. EiSSLER, supra note 1, at 231.
151 See In re Estate of Taylor, 423 Pa. 276, 223 A.2d 708 (1966) ; Stapleton, The Presump-

tion of Undue Influence, 17 U. NEw BRUNSwicK L.J. 46, 53 (1967); Annot., 19 A.L.R.3d
575, 585-87 (1968).

152 Galvan v. Miller, 79 N.M. 540, 445 P.2d 961 (1968); see Vantrease v. Carl, 410
S.W.2d 629 (Tenn. App. 1966).

153 See 3 W. BowE & D. PARKER, PAGE oN WILLS § 29.81, at 591-97 (1961). Bowe and
Parker attempt to enumerate the "plus factors." Id. § 29.81, at 602-7.

154 1 W. Bown & D. PARKER, PAGE ON WILLS § 15.9 (1960).
155 Id. at 737; 1 J. STORY, supra note 142, at 311.
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it and allows the benefits of it to flow to him inappropriately.'5 6 He will often
be what Rogers calls a "helping person" whose ideals are to accept emotions for
professional ends: a medical person, therapist, teacher, or lawyer (e.g., Dr. Pat-
terson in the Faulks case). The law can workably and fairly require that the
results of influence from these professional "helping" relationships be confined
to their appropriate compensatory ends; any "let it happen" gifts will thus be
disallowed. There is some ancient authority for this proposition in an opinion
by Lord Langdale often cited as a leading case on undue influence in inter vivos
transactions.

In that case,"'r Dennis Chandler owed his solicitor more money than he
had available. The solicitor, Barsham, suggested that Chandler convey real
estate to him and prepared the necessary deed. Chandler refused, argued with
Barsham, consulted members of his (Chandler's) family, argued some more,
and then finally - after Barsham unsuccessfully offered property for trade in
addition to the debt-signed the deed. Members of the family sued to set the
deed aside, arguing that it was obtained by fraud and undue influence. The
jury found for Barsham on the fraud issue, but found for the family on the
question of undue influence. Barsham moved for a new trial; the Master of the
Rolls (Lord Langdale) granted the motion.

Langdale's opinion made a number of important distinctions about undue
influence. The first was between undue influence and fraud; he said that the
jury finding on that issue meant "there was no deception and no misrepresenta-
tion or suppression of truth." Undue influence, therefore, does not involve
falsehood. This is a seminal distinction, which American courts, by use of
rhetoric suggesting that undue influence is a species of fraud, have incorrectly
ignored.'

5

Langdale also distinguished between two species of undue influence. The
first species turns on the existence of a relationship in which "there is... great
. ..inequality between the transacting parties... habitual exercise of power on
the one side, and habitual submission on the other... [for example] transactions
between parent and child . . . [or] solicitor and client."' 59 The other species
rests on circumstances--"on the nature of the transaction and the fact of habitual
or occasional influence."' 60 The difference is in the proof necessary to make the
case. In the habitual relationship situation the act complained of can be set
aside "without any proof of the exercise of power beyond that which may be
inferred from the nature of the transaction itself."'' According to Langdale the
court could, in this first situation, "impute" undue influence. In the second

156 "The question in such cases does not turn upon the point whether there is any inten-
tion to cheat or not; but upon the obligation, from the fiduciary relation of the parties, to make
a frank and full disclosure." 1 J. STORY, supra note 142, at 311. See O'Rourke v. O'Rourke,
167 N.W.2d 733 (Minn. 1969); Comment, 38 Miss. L.J. 156, 158-59 (1966).

157 Casborne v. Barskam, 2 Beav. 76, 48 Eng. Rep. 1108 (Exch. 1839). There is some
authority both ways for the proposition that the rules on confidential relationship do not apply
in wills cases as they do in inter vivos transfer cases. 3 W. BowE & D. PARKER, PAGE ON
WILLS § 29.84, at 600 (1961). 1 J. STORY, supra note 142, at 296-326 discusses the subject
in great detail without affirming the distinction.

158 See note 161 infra, and accompanying text.
159 Casborne v. Barsham, 2 Beav. 76, -, 48 Eng. Rep. 1108, 1108-9 (Exch. 1839).
160 Id. at -, 48 Eng. Rep. at 1109.
161 Id.
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situation, however, where the influence is occasional or circumstantial, "it is
required to shew that some advantage was taken, or that there was some fear,
some use of threat or of undue practice or persuasion."' 2 He felt that it was
within the province of the court to decide which type of undue influence was
involved, and that only the second type presents a question for a factual de-
termination on the relationship itself.

Another distinction is subtle and important. Langdale's finding that
Chandler's deed was not the product of undue influence turned on Chandler's
susceptibility to a wide array of influences-especially from members of his
family who opposed the transfer.6 This fact, in addition to the fact that
Chandler argued with Barsham and resisted signing the deed for some time,
apparently suggested to the Master of the Rolls that Chandler acted out of
considered self-interest rather than "by the undue influence of Barsham, as a
solicitor." The case seems to hold that the solicitor-client relationship fell within
the "imputed influence" category, but that the evidence was sufficient to prove
that no controlling influence was exerted.

An earlier English opinion,164 this by Lord Eldon, rested the distinction
between the two kinds of influence on an affective relationship, not on a legal
or formal association having a clear beginning and a clear end. In this case,
Ann Kerby, an octogenarian widow, had bought an annuity from her former
attorney. The price of the annuity was arguably excessive. Lord Eldon set the
transaction aside. The principal defense was that the attorney-client relationship
had been dissolved before the transaction, but, Lord Eldon held, "it is the con-
fidence [which] must be withdrawn." If the affective relationship remained,
it was up to the attorney "to have acted with more providence and attention
than are required even in the case of parent and child."165 "It is asked," Lord
Eldon continued, "where is that rule to be found?"

I answer, in that great rule of the Court, that he, who bargains in a matter
of advantage with a person placing confidence in him is bound to shew, that
a reasonable use has been made of that confidence; a rule applying to
trustees, attorneys, or any one else3 66

He secured the rule procedurally with a presumption-a procedural holding that
is clearer here than Lord Langdale's imputation was in Casborne v. Barsham:

It is necessary to say broadly, that those, who meddle with such transactions,
take upon themselves the whole proof, that the thing is righteous. The
circumstances, that pass upon such transactions, may be consistent with
honest intentions: but they are so delicate in their nature, that parties must
not complain of being called on to prove, they are s.U

These are equitable principles that suggest a relatively ancient and philosophi-

162 Id.
163 Langdale even suggested that these plaintiffs knew more than they submitted in evi-

dence. "[I]t seems singular that they should not have stated what were the motives which
Barsham offered to induce the father to execute the deed against their objections." Id.

164 Gibson v. Jeyes, 6 Ves. Jr. 266, 31 Eng. Rep. 1044- (Ch. 1801).
165 Id. at , 31 Eng. Rep. at 1049.
166 Id. at--, 31 Eng. Rep. at 1050.
167 Id. at--, 31 Eng. Rep. at 1049.
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cally sound rule for distinguishing cases involving a perceived relationship from
those undoubtedly involving real psychic interchange but which are probably
too subtle to be handled by the blunt instruments of the law. The rule suggests
that the Wisconsin court was wrong in Faulks and the Arizona court wrong in
Pitt. Both cases involved professional relationships and strong transference. On
the other hand, the rule would support the Illinois court in Mrs. Banta's case,
the California court in Fritschi, and the Maine court in Mrs. Smith's case. It
would support also the Michigan court in Powers, but indications from that
opinion imply that the relationship could be explained to exclude Lord Lang-
dale's imputation of undue influence.

The operation of transference in undue influence cases suggests that the
law ought draw a distinction between the "let it happen" transfer and cases
of unconscious manipulation. In "let it happen" cases the proponent or trans-
feree ought be required to show that the contested transfer was not the product
of unreal psychological disturbances in the transferor or testator. Most rela-
tionships of the "let it happen" type are "helping" relationships, professional
associations that the law ought to protect. In these cases the helping person in-
volved ought to be required to demonstrate that the transfer of property to him
by patient or client is consistent with the positive value the law seeks to protect
in the relationship. 6 If retention of the transferred property is not consistent
with the ideals expressed in the relationship, the transfer ought to be set aside.
This is simply a vindication of the professional trust involved-something the law
protects through evidentiary privileges and legally sanctioned status symbols, and
which it ought to protect in the field of gratuitous transfers.

In a few other cases (Mrs. Banta's case is an example), the "let it happen"
transfer has not been made in a professional relationship, but the relationship is
so much like professional trust, so strongly fiduciary, that it deserves the same
protection. The test, as Lord Eldon said in Gibson, is whether the facts indicate
human confidence justifiably reposed.

There are some few "let it happen" cases-Fritschi for example-in which
the transfer ought not be set aside because the relationship is unimportant." 9

Such results can be categorized as exceptions to a general rule on "let it happen"
transfers, or they can be regarded as not included in a rule that purports to
reach only professional relationship "let it happen" cases. Even if the abstract
rule fails to reach them, it is probable that the proponent can show, on the
evidence, that transference, if any, was not strong enough to come within the
evidentiary boundaries of the rule I am suggesting. (My suggestion is that the
proponent be required to justify the transfer; in cases like Fritschi and Powers
the evidentiary requirement can probably be met by the proponent.)

It is too much to hope that future generalizations about undue influence in
appellate literature will turn only on the value of helping-person relationships
and that the courts will abandon their traditional reliance on gimmicks such

168 "If the means of personal control are given, they must be always restrained to purposes
of good faith and personal good." 1 J. STORY, supra note 142, at 297; see id. at 323-26.

169 S. BAILEY, WILLS 76, 80 (6th ed. 1967). See 1 W. BowE & D. PARXER, PAGE ON WILLS
§§ 15.2- .3, 15.5- .6 (1960); Annot. 25 A.L.R.2d 1429 (1952).

[Winter, 1970]



THE PSYCHOLOGY OF TRANSFERENCE

as presumptions and burden of proof." But there is solid scientific ground for
some improvement in the expression of rules governing gratuitous transfers
within intimate human relationships, at least in those relationships that the law
ought to protect from the penury of its society's "helping persons."17'  It would
seem that the English opinions in Casborne and Gibson pointed in that direction
long ago and that the psychological revelations of this century support those
early judicial insights.'"

I am suggesting a substantial departure from both the American majority
and minority rules as they are usually stated. The majority rule-represented
starkly by the court's opinion in Faulks-refuses to require explanations from
transferees unless some overt activity procuring the transfer can be shown. The
majority rule was formed and is maintained in psychological ignorance. It
rests on the tenuous assumption-illustrated by the Wisconsin court's treatment
of Mrs. Faulks's will-that the transferee must do something (with his hands?)
in order to influence the transferor. We have known for a long time that the in-
fluences that radiate from one man to another are far too strong and far too
subtle to be reduced to the flimsy test of overt activity.

The minority rule, as it was announced by the Michigan court recently,""
rests too heavily on illusive mechanical doctrines of evidence and, even when
those doctrines operate clearly, infringes too far on the traditional American
respect for freedom of testation. The Michigan court would raise a presumption
of undue influence (or shift the burden of proof to the transferee) in every case
where a confidential relationship (transference) is shown." 4 That rule is, I
think, too broad and mechanical. It departs too far from the distinction put by
Lord Langdale, who would have required an explanation from the transferee
only in cases where there is "habitual exercise of power on the one side, and
habitual submission on the other." The Michigan court's rule would be better
were it confined to (1) cases of overt manipulation, or (2) cases where a pro-
fessional relationship is involved, or (3) cases where circumstances indicate a
de facto fiduciary relationship.

V. The Transference Relationship in Legal Counseling

At several points this paper has made the tangential observation that
transference theory has something of value to say about legal counseling. This
impression of mine was encouragingly supported by Dr. Watson in his recent

170 See In re Wood's Estate, 374 Mich. 278, 132 N.W.2d 35 (1965); 3 W. BowE & D.
PARKER, PAGE ON WILLS §§ 29.77-.134 (1961); Comment, 65 MicH. L. REv. 223 (1966).

171 See Brown v. Commercial Nat'l Bank, 42 Ill. 2d 365, 247 N.E.2d 894 (1969); Richard-
son v. Bly, 181 Mass. 97, 63 N.E. 3 (1902) ; Zipkin v. Freeman, 436 S.W.2d 753 (Mo. 1968) ;
3 W. Bow, & D. PARKER, PAGE ON WILLS §§ 29.84- .106 (1961); 1 J. STORY, supra note 142,
at 296-326; Stapleton, supra note 151.

172 Opinions too often begin by badly confusing undue influence with fraud or mental in-
capacity, as in Hatch v. Hatch, 9 Ves. Jr. 292, 297, 32 Eng. Rep. 615, 617 (Ch. 1804). 1
J. STORY, supra note 142, at 296 is an ancient textbook source of the confusion ("constructive
fraud"); a more modem English textbook example is D. PARRY, LAw oF SUCCESSION 10 (5th
ed. 1966). See Logan v. Washington, 408 F.2d 1303 (D.C. Cir. 1969).

173 See authorities in note 170 supra.
174 See Comment, 65 MicH. L. REv. 223, 230-31 (1966); Comment, 38 Miss. LJ. 156,

160-61 (1966). See also Stapleton, supra note 151; Annot., 19 A.L.R.3d 575, 594-98 (1968).

[Vol. 45:197]



NOTRE DAME LAWYER

book on psychiatry for lawyers." 5 There he develops the idea that transference
is a common phenomenon in the law office. If Dr. Watson is correct, as I
believe he is, a few paragraphs to suggest an analogy from the practice of psycho-
therapy may be useful.

The analogy is found in a paper by the Jungian analyst J. Marvin Spiegel-
man.7 0 His theory is built on an observation made by Professor C. A. Meier,
which he paraphrases as follows:

[I]n the subject-object relation, A, the analyst, in investigating his patient,
B, ever more intimately and deeply, soon finds that the "cut"-that is, the
distinction between subject and object, between himself and his patient -
becomes blurred. As he moves more and more into the object, the analyst
eventually finds that he cannot distinguish between what belongs to him, as
his own complexes, and what belongs to the patient. 7 7

This means, Spiegelman says, that the analyst "cannot really go deeply
into the psyche of his partner without discovering his own unresolved complexes
and confusions as to what is patient and what is himself. Should he stubbornly
resist this realization about himself and the situation, he will . ..require that
the patient carry the whole burden of the contents activated."' In the process
"the analyst.., protects [both] his patient and himself from anything not quite
right in his own condition.""l

Annoyance or impatience or anxiety in the lawyer - to extract the analogy
- affects his clients far more than he realizes.' It would be better to "acknowl-
edge one's fatigue, boredom, or anger . . .where it occurs, and analyze it,
jointly."'' Spiegelman believes that analysts learn from patients, and most
good lawyers would agree that lawyers learn from their clients. "To learn,
one must be ready to submit to the other and expose one's ignorance."'8 2

Spiegelman believes that members of his profession have too often let
themselves fall into one of two unsatisfactory models - the doctor-patient
model or the teacher-pupil model. Neither of these takes account of the fact
that "the relationship itself is central and .. . the desired objectivity, individ-
uality, and understanding come out of the actual experience, rather than out
of some presumed ... objectivity" in the helping person.' The doctor-patient
model does not produce this human interaction because doctors tend to be
"technique-oriented, impersonal, often mechanical, cut off from or not aware
of ... the spiritual factor."'8 4 The doctor does not, even when sensitive, enter

175 A. WATSON, PSYCHIATRY FOR LAWYERS (1968).
176 Spiegelman, Festschrift von C. A. Meier. 1965 (translation of unpublished paper on file

with the author). Spiegelman's essay is based on Meier, Projection, Transference and the
Subject-Object Relation in Psychology, 4 J. ANALYTICAL PSYCHOLOGY 21 (1959).

177 Spiegelman, supra note 176, at 1.
178 Id. at 1-2.
179 Id. at 2.
180 See Redmount, Attorney Personalities and Some Psychological Aspects of Legal Consulta-

tion, 109 U. PA. L. REV. 972 (1961); Redmount, Humanistic Law Through Legal Counseling,
2 CONN. L. Rlv. 98 (1969).

181 Spiegelman, supra note 176, at 3.
182 Id.
183 Id. at 5.
184 Id. at 6-7.
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into the process as an equal. Nor does the teacher-pupil model satisfy him.
"However wise a guru," he says, "[the teacher] is never quite human."' 85 It
takes too long "to simply react to the situation and the person with some natural-
ness and not out of a theory."

Lawyers are not analysts and clients are not in the law office for analysis.
But people who come to law offices are troubled, and the lawyers who talk to
them - whether they admit it or not - are also troubled. The best guidance
and support probably come from lawyers who intuitively appreciate and enter
into what Dr. Watson identifies as a transference relationship. Not all of
Spiegelman's personal experience is applicable to lawyers - partly because it
is so personal that not all of it is applicable to anybody but Spiegelman-but
there is much that is important and instructive for lawyers: "I found," he says,
"that I, too, was shown to be human, limited, have complexes, and not be
responding. ... I find that the best interpretations come out of what is actually
transpiring in the relationship

185 Id. at 7.
186 Id. at 5.

[Vol. 45:197]


