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Federalist 80: “The most bigoted idolizers of State Authority have not thus
far shown a disposition to deny the national judiciary cognizances of mar-
itime causes. These so generally depend on the laws of nations, and so com-
monly affect the rights of foreigners,” that they “ought not to be left at the
disposal of a PART.”'** Hamilton’s “tacit premise,” Wright maintained, was
that uniformity in maritime law was requisite to agreeable relations with for-
eign nations,'® and “such a reason, so far as foreigners are concerned, clear-
ly justifies the recent decisions of the Supreme Court.”"" At the very least,
“there is nothing to show that the framers intended that in the exercise of
[concurrent maritime] jurisdiction the state courts might apply whatever law
they pleased, at least in the case of the foreign litigant, who was a defendant
in state court.”'®

This justification, however, failed to meet two objections raised by
Stanley Morrison. First, it did not explain why uniformity was required in
cases not involving international relations. As Morrison put it: “One may
well wonder what practical end is gained by this requirement of geographi-
cal uniformity in the rights of injured stevedores, especially when in the
service of a local independent contractor. Where both employer and employ-
ee are local residents, whose interests are local, and the service is performed
wholly in a single port, little good is accomplished by the identity of the
workman’s rights to compensation in New York and San Francisco. It means
nothing either to employer or to employee, and the shipowner has no direct
concern with the matter. Justification may be found only in the realm of pure
theory, uncontaminated by reality.”"® Second, divorced from a persuasive
textual or originalist argument, Wright’s pragmatic explanation could not
justify the allocation of institutional authority implicit in Knickerbocker Ice.
For as Morrison pointed out, “it is hard to say that the national and interna-
tional interests concerned cannot safely be intrusted to Congress . . . . Itis a
job for the legislative body, with its capacity for investigation and its closer
contact with the world’s activities.””®

*Wright, supra note 190, at 131-32. Bradford Clark points out that Hamilton may have been refer-
ring only to prize cases with this remark. Clark, Federal Common Law: A Structural Reinterpretation,
144 U. Pa. L. Rev. 1245, 1337 (1996).

*Wright, supra note 190, at 133.

714, at 132. See also Note, 20 Colum. L. Rev. 685, 687 (1920) (“as a matter of international relations

.. there is every reason for preserving a high degree of uniformity in the maritime law™).

Wright, supra note 190, at 134.

'""Morrison, supra note 45, at 482. See, to the same effect, Chamberlain, Legislation Now Needed to
Restore Compensation to Longshoremen, 10 Am. Lab. Leg. Rev. 241, 242 (1920) (arguing that a uniform
rule is necessary for sailors but not for longshoremen).

**Morrison supra note 45, at 480-81.
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VI
THE PASSION FOR UNIFORMITY

While McReynolds’ opinions leave us with no satisfactory explanation for
why admiralty is different, the postures of some of the Justices are more
readily explicable than those of others. In joining Dawson, Taft and
Sutherland were merely embracing constitutional views they had expressed
with respect to delegation and uniformity in the debate over the Webb-
Kenyon Act. The votes of McReynolds and Van Devanter in the Commerce
Clause cases suggest the possibility of similar motivations in their cases.
McReynolds concurred only in the result in Clark Distilling, and Van
Devanter had dissented without opinion. Both would concur only in the
result in Whitfield v. Ohio. This suggests the possibility that they voted as
they did in these cases only because they felt bound, first by the authority of
Rahrer (in the case of McReynolds), and then by that of Clark Distilling.
That is, they may have believed with Taft and Sutherland that the Wilson and
Webb-Kenyon Acts violated nondelegation and uniformity norms that prop-
erly governed exercises of the commerce power.”” If so, these four (and per-
haps Sanford and Butler, who would join them in Dawson) were merely
adopting a rule in admiralty that they believed properly governed Commerce
Clause jurisprudence as well, but for which they had been unable to secure
a majority. Faced with a choice between reorienting federalism jurispru-
dence around the Clark Distilling heresy and isolating the booze cases as
exceptions to a general rule, they chose the latter.** Having lost and con-
ceded defeat in the battle on land, they sought to salvage a small victory at
sea.

The announcement of uniformity as a constitutional imperative coincided
with rising sentiment for uniformity as a matter of policy. As the writings of
Madison illustrate, the desire for uniformity in commercial regulation was
an animating force behind the meetings of the Annapolis and Philadelphia
conventions in the 1780s.*® The attraction of a general federal common law
was in large measure attributable to its potential to bring uniformity, partic-
ularly to the law governing commercial transactions.” As Ed Purcell has

®Thomas Reed Powell suggested the possibility of such a motivation for Van Devanter’s dissent
without opinion in Clark Distilling. See Powell, supra note 142, at 136, n. 33.

*?As one observer put it, “The validity of some of these federal adoptive acts relating to commerce
remains somewhat doubtful in view of the general principles which the Court has endorsed in cases
involving adoptive statutes in other fields.” Kallenbach, supra note 104, at 346-47. Kallenbach went on
to observe that the admiralty decisions “represent the orthodox view on the matter of federal authority to
confer power upon the states,” a view that the liquor cases had “subjected to a severe strain.” Id. at 372.

%See N. MacChesney, Uniform Laws: A Needed Protection to and Stimulus of Interstate Investment
3(1911).

*See T. Freyer, Harmony and Dissonance: The Swift & Erie Cases in American Federalism 46-47
(1981).
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observed, “One of the fundamental justifications of the federal common law
was that it would allow the development of a uniform national law and
thereby facilitate rational economic planning.” Yet “[b]y the late nineteenth
century, if not before, it seemed clear that Swift [v. Tyson™] was not achiev-
ing that goal.” Swift “failed to bring complete uniformity” to the commercial
law, and it “failed to bring any uniformity in many other areas of general
law.”2%

It was during this period that the elite bar began to look for alternative
solutions to the problem of legal heterogeneity. The formation of the
American Bar Association in 1878 was motivated in part by an interest in
bringing greater uniformity to the laws of the several states. Members of the
state and national bar associations continued to sound this theme at annual
meetings, and, in 1889, the ABA appointed a Special Committee on
Uniform State Laws. Out of this grew the National Conference of
Commissioners on Uniform State Laws, which held its first meeting in 1892.
Over the course of the next quarter century, the Commissioners adopted
twenty-one uniform acts, most of which pertained to commercial transac-
tions, wills, deeds and domestic relations.”” By 1911, an editorial in the
Green Bag would declare, “The movement for uniformity of state laws has
gathered such headway that the desire of the readers of the Green Bag to
help it in every possible way may be taken for granted, and it is hardly nec-
essary to present any arguments to show why it should receive the support
of the bar. The evils of diversity in state laws are obvious,” and “All that legal
conservatism which resists the progress of this movement is foredoomed to
defeat.”

As these remarks suggest, the movement for uniform state laws was driv-
en by frankly instrumental impulses. ABA members were agreed that “vari-
ant and conflicting laws produce in all the states the special evils or incon-
veniences of perplexity, uncertainty, and confusion, with consequent waste,
a tendency to hinder freedom of trade and to occasion unnecessary insecuri-
ty of contracts, resulting in needless litigation and miscarriage of justice,”

4] U.S. (16 Pet.) 1 (1842).

*E. Purcell, Litigation and Inequality: Federal Diversity Jurisdiction in Industrial America, 1870-
1958 (1992), at 63.

*"W. Hobson, The American Legal Profession and the Organizational Society, 1890-1930 240-48
(1986); W. Armstrong, A Century of Service: A Centennial History of the National Conference of
Commissioners on Uniform State Laws 11-22 (1991); Purcell, supra note 206, at 356, n. 77; Constitution
and By-Laws of the National Conference of Commissioners on Uniform State Laws (1915); L. Brewster,
Uniform State Laws 1 (1898); C. Terry, Uniform State Laws Ann. (1920); MacChesney, supra note 203,
at 5; J. Colby, Uniformity of State Laws 24-26 (1892); Smith, “Outlook for Uniformity of Legislation,”
23 Green Bag 619 (1911); Brewster, The Promotion of Uniform Legislation, 6 Yale L. J. 132, 132-33
(1897).

*Editorial, The Uniformity of State Laws, 23 Green Bag 653 (1911).
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and that “greater uniformity is desirable and most urgently and immediate-
ly needed in matters affecting directly the business common to and coexten-
sive with the whole country.”®” As one leader of the movement put it, “[t]he
constantly increasing inter-state trade and traffic, inter-state migration, and
the wonderful development of the means of intercommunication fuse, and
unite all interests and localities. Variance, dissonance, contradiction, nay,
any unnecessary diversity in the fifty subdivisions of the one American peo-
ple, in the general laws affecting the whole people in their business and
social relations, cannot but produce perplexity, uncertainty, and damage.
Such diversity, always an annoyance, is often a nuisance.” Having fifty dif-
ferent systems of law for the regulation of commercial transactions was as
“harmful and injudicious . . . as it would be for us to have fifty different lan-
guages, or fifty different metric systems.” Our increasingly vibrant interstate
trade was “entitled to the protection and advantage of substantially uniform
laws.””° As Lawrence Friedman has observed, “The United States was, or
had become, a gigantic free-trade area; businessmen needed fair, uniform
laws of commerce to take advantage of this huge, rich domestic market.”*"

This instrumental defense of uniformity was echoed in McReynolds’
Jensen opinion. If New York could “subject foreign ships coming into her
ports to such obligations as those imposed by her Compensation Statute,
other States may do likewise. The necessary consequence would be destruc-
tion of the very uniformity in respect to maritime matters which the
Constitution was designed to establish; and freedom of navigation between
the States and with foreign countries would be seriously hampered and
impeded.””? “The confusion and difficulty, if vessels were compelled to
comply with the local statutes at every port,” he remarked in Dawson, “are
not difficult to see.””* As he wrote in Knickerbocker Ice, the Constitution

®Armstrong, supra note 207, at 20. These sentiments were echoed widely. See W. Snyder, The
Problem of Uniform Legislation in the United States 3 (1892); J. Beale, The Diversity of Laws 17 (1916);
Moore, The Passion for Uniformity, 62 U. Pa. L. Rev. 525, 539-40 (1914); Brewster, Uniform State Laws,
supra note 207, 1-2, 4, 18-19; MacChesney, supra note 203, at 3-4; Colby, supra note 207, at 23; Wheeler,
The Necessity for Uniform Laws Governing Commercial Paper in the United States, 13 Banking L. J.
694 (1896); Taylor, The Unification of American Law, 22 Green Bag 267 (1910); Brewster, Promotion,
supra note 207, at 139-40; Lapp, Uniform State Legislation, 4 Am. Pol. Sci. Rev. 576, 576-77 (1910);
Jones, Uniformity of Laws, 11 Banking L. J. 137 (1894); Progress of the Movement for Uniform State
Laws, 14 Law Notes 101 (1910); Scott, Uniformity of State Laws, 8 The Am. Mag. of Civics 303 (1896);
Dembitz, Uniformity of State Laws, 168 N. Am. Rev. 84 (1899); Walsh, Uniform Laws and Court
Procedure, 3 Law. and Bank. and Bench & Bar Rev. 165 (1910).

2°Colby, supra note 207, at 29, quoting Lyman Brewster.

211, Friedman, A History of American Law 408 (2d ed. 1985). See MacChesney, supra note 203 at
26.

42244 U.S. at 217.

13264 U.S. at 228. A prominent spokesman for the uniform laws movement had issued a call for the
enactment of a national code of maritime law as early as 1894. See Jones, Uniformity of Laws through
National and Interstate Codification, 28 Am. L. Rev. 547, 566 (1894).
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aimed “to relieve maritime commerce from unnecessary burdens and disad-
vantages incident to discordant legislation.””** And while industrial accident
law had not been an initial priority of the uniform laws movement, it would
soon become one. The Federal Employers’ Liability Act, which abolished
the fellow-servant rule and the assumption of risk defense and replaced con-
tributory negligence with a comparative negligence regime, was a conscious
attempt to bring uniformity to the law governing railway workplace acci-
dents. As the House report noted, “by this bill it is hoped to fix a uniform
rule of liability throughout the Union with reference to the liability of com-
mon carriers to their employees . . . . A Federal statute of this character will
supplant numerous State statutes on the subject so far as they relate to inter-
state commerce. It will create uniformity throughout the Union, and the legal
status of such employer’s liability for personal injuries instead of being sub-
ject to numerous rules will be fixed by one rule in all the States.””" Yet all
other workplace accident cases that might be litigated in state or federal
court remained subject to the very patchwork of common law and state
statute that FELA aimed to replace with a single uniform rule.

In 1908, the National Civic Federation turned its attention to the new and
controversial subject of workmen’s compensation. As concern over the lack
of uniformity among the various state laws grew over the next few years,”¢
the Federation set up a variety of committees to study the issue and to devel-
op model legislation that might be introduced in all of the states. Working in
cooperation with the National Conference of Commissioners on Uniform

74253 U.S. at 164.

#5H. Rept. 1386 (60-1), at 1, 3.

2¢See Robbins, Uniformity in Workmen’s Compensation Laws, 81 Cent. L. J. 228, 228-29 (1915)
(“Probably no subject of law shows such wide variation in the different states as do the various
Workmen’s Compensation Laws. This great lack of uniformity has opened the eyes of businessmen to
the great need of a uniform law on this subject.” There were “rapidly developing problems resulting from
the lack of uniformity in the more than thirty state workmen’s compensation laws . . . . An enormous
amount of office clerical work is already involved, particularly in covering an employer, for example,
whose operations extend over several states or all of the states in which compensation laws are in force
... not only is lack of uniformity a great burden on the insurance companies, but . . . it more directly
affects the public in increasing the cost to the purchaser of workmen’s compensation insurance, and also
complicates the process of settlement of claims, because of which friction and uncertainty the public may
suffer frequent losses in the course of such settlements”); Lack of Uniformity in Workmen’s
Compensation Laws, 24 Case & Com. 230 (1916) (“the laws of the various states reveal curious and glar-
ing inconsistencies”); Correspondence, Suggestion for Uniform Compensation Legislation, 81 Cent. L.
J. 282 (1915) (noting the need for “a uniform system for all the states”); Shall There Be a Uniform Act
on the Subject of Workman’s Compensation, 75 Cent. L. J. 10 (1912) (“there is no doubt that it would be
of great advantage for some competent body or commission to consider carefully all the proposed laws
and to draw up a draft for adoption by the states. Such an act should be uniform throughout the coun-
try”); Incurable Diversities in State Laws, 14 Law Notes 205 (1911) (“At the annual meeting of the
National Civic Federation last month Andrew Carnegie said there was great need of uniform legislation
in the matter of compensation for industrial accidents); Parker, Uniform State Laws, 19 Yale L. J. 401,
407-08 (1910) (citing the need for uniform workmen’s compensation legislation).
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State Laws, by 1914 they had produced a Uniform Workmen’s
Compensation Act.?’” The Chairman of the National Civic Federation’s
Committee on Uniform Legislation Upon Workmen’s Compensation was
none other than Senator George Sutherland. As James Weinstein reports,
Sutherland “was instrumental in helping draw up legislation for both the
states and for the federal government.”*'®

Sutherland’s role at the federal level grew out of his 1911 appointment by
President Taft to chair the joint Congressional Commission on Workmen’s
Compensation. The Commission held hearings throughout the year and in
February of 1912 produced its final report. The Commission’s report pro-
posed enactment of a federal statute creating a system of workmen’s com-
pensation for employees of interstate carriers.””® The report enjoyed the sup-
port of the Brotherhood of Locomotive Engineers, the Order of Railway
Conductors, the Brotherhood of Railways Trainmen, and the National Civic
Federation.” Henry Rogers Seager, President of the American Association
for Labor Legislation, saluted the bill proposed by Sutherland’s
Commission, seeing “good reason to hope that from it will emerge a feder-
al compensation law that may serve as a useful model for state legislation
and give an impetus to the movement toward uniformity, which has thus far
been sadly lacking except in academic discussions of the problem.”!
Sutherland’s bill also enjoyed the vigorous endorsement of President Taft,
an enthusiastic supporter of the NCF’s campaign for uniform state laws in a
variety of areas, including workmen’s compensation (in 1909 he told a
group of White House visitors including Samuel Gompers that, next to his
own work, uniform legislation was “the most important proposition now
before the public”).” In addition to vouching for the bill’s constitutionality,
Taft’s message urging enactment of Sutherland’s bill remarked, “One of the
great objections to the old common-law method of settling questions of this
character was the lack of uniformity in the recoveries made by injured
employees and by the representatives of those who suffered death . . . . Now,

M., Green, The National Civic Federation and the American Labor Movement, 1900-1925 (1973),
at 245-55; C. Terry, Uniform State Laws Annotated 447-83 (1920).

“¥Weinstein, supra note 36, at 59.

#%Paschal, supra note 37, 65-69; Weinstein, supra note 36, at 59; Green, supra note 217, at 250-53,
347.

Z'Weinstein, supra note 36, at 59.

2!Seager, Introductory Address, 2 Am. Lab. Leg. Rev. 9, 13, 14 (1912).

21d. at 31-32. Taft’s assessment paled next to that of the report of the first meeting of the National
Conference, which characterized its enterprise as “the most important juristic work undertaken in the
United States since the adoption of the Federal Constitution.” Armstrong, supra note 207, at 11.
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under this system the tendency will be to create as nearly a uniform system
as can be devised.”*

In joining the Dawson majority, then, Taft and Sutherland (and perhaps
Van Devanter, McReynolds, Sanford and Butler) were not simply succumb-
ing to the authority of Jensen and Knickerbocker Ice. They were also giving
voice to a general theory under which exercises of federal power were sub-
ject to the constitutional requirements that they operate uniformly and not
delegate power to the states. Not surprisingly, this constitutional theory
enjoyed harmonious relations with the political commitment to uniformity
they had demonstrated in work with the NCF and the National Conference,
and in elective office.

VIl
SPECULATIONS: TWO FORMS OF COOPERATIVE FEDERALISM

As I have suggested in the previous section, what was true of Taft and
Sutherland in Dawson may well have been true of Van Devanter and
McReynolds in Knickerbocker Ice. But some questions remain. First, the
voting behavior of three of their colleagues is not as easily explained. For
McKenna and Day silently joined both White’s Clark Distilling opinion and
McReynolds’ Jensen, Knickerbocker Ice and (in McKenna’s case) Dawson
opinions.” Moreover White, whose prose style has posed considerable chal-
lenges to those who would seek to understand his jurisprudence, wrote the
language in Clark Distilling that seemed to many of his contemporaries
impossible to reconcile with the Knickerbocker Ice opinion he joined.

Nor do we yet have an adequate explanation of why the Jensen majority
chose to insist on greater uniformity in the admiralty context than the Court
had in the past required in the dormant Commerce Clause context. A nor-
mative preference for uniformity may be part of the explanation, but here the
uniformity requirement imposed in admiralty was completely alien to dor-
mant Commerce Clause jurisprudence. Workplace injuries occurring in

248 Cong. Rec. 2228 (1912). The House report recommending passage of the bill echoed this theme:
“Your committee is also of the opinion that, not only as a matter of wholesome and proper legislation,
but as a matter of uniformity and convenience, when Congress takes jurisdiction of the subject matter of
regulating the relations between employer and employee engaged in interstate commerce by railroads in
all matters relating to the accidental death and injury of the employee engaged in such commerce that
such jurisdiction should be complete and exclusive.” H. Rept. 1441 (62-3), at 2.

2Day’s return of Holmes’ draft dissent in Jensen provides a partial explanation. He wrote, “As an old
sailor I stand for a uniform rule of liability on the high seas—hence 1 cannot agree with your view.”
Holmes Papers, quoted in A. Bickel & B. Schmidt, The Judiciary and Responsible Government, 1910-
1921, at 562, n. 49. I have discovered no similar record of how Day’s nautical background might have
informed his views on temperance reform.
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interstate commerce had long been governed by state common law when lit-
igated in state court, and by any relevant state statutes when tried by a fed-
eral court sitting in diversity. It was only the enactment of FELA in 1908 that
had supplanted this regime.

And perhaps therein lies the answer to our conundrum. It may be that the
timing of Jensen helps more than the text, the original understanding, or
international ramifications in explaining its outcome. For Jensen was decid-
ed after FELA had been enacted. It was no longer politically improbable that
Congress would step in and enact a uniform, progressive reform of the law
governing workplace accidents occurring in the federal jurisdiction. One can
easily understand why, when Sherlock v. Alling was decided in 1876, a dor-
mant Commerce Clause rule permitting the application of state accident law
statutes to injuries sustained in interstate commerce was so appealing. As
Bernard Gavit observed, “If there be no Federal Common Law covering
such situations, and Congress has not acted, a contrary holding would oper-
ate to give the Commerce Clause a very destructive effect.”” The first major
federal statute regulating interstate transport, the Interstate Commerce Act,
was still eleven years away; it would be thirty years before Congress would
enact the first Employers’ Liability Act. At a time of such congressional las-
situde, such a contrary holding would have been “destructive” of any statu-
tory modification or amelioration of the common law of torts. But by 1917,
it was clear to the Court that interstate accident law had captured the atten-
tion of the national legislature. In 1911, Van Devanter had written the unan-
imous opinion (in which White, Day and McKenna had each joined) uphold-
ing FELA against constitutional attack;” he would later do the same when
the Jones Act of 1920% was sustained by a unanimous Court in 1924.% That
latter year McReynolds would practically request that Congress enact a uni-
form national workmen’s compensation statute for maritime employees in
his Dawson opinion.” And as we have seen, the Court similarly sustained
the LHWCA without dissent.” The Justices were obviously receptive to
uniform, progressive, national tort reform; and the Jensen majority may well
have expected that the congressional response to the decision would be mod-
eled not on the Webb-Kenyon Act, but instead on the sort of workmen’s
compensation bill for employees of interstate carriers that Sutherland had
sponsored so recently in the Senate.

#5B, Gavit, The Commerce Clause of the United States Constitution 288 (1932).

#¢Second Employers’ Liability Cases, 223 U.S. 1 (1912).

%141 Stat. 1007 (1920). That same year Congress enacted the Death on the High Seas Act, creating a
maritime cause of action for wrongful death. 41 Stat. 537 (1920), codified at 46 U.S.C. App. §§ 762-68.

2Panama R.R. Co. v. Johnson, 264 U.S. 375 (1924).

2264 U.S. 219, 227 (1924).

*Crowell v. Benson, 285 U.S. 22 (1932).
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The recent history of congressional reform legislation would have lent
support to such an inference. For liquor regulation was not the only domain
in which the Court’s dormant Commerce Clause jurisprudence had threat-
ened to compromise the efficacy of state reform legislation. And in those
areas in which the states were in substantial agreement on the policy ques-
tion, Congress had sought to assist them not with a Wilson Act analog, but
instead through federal prohibition of the use of the channels of interstate
commerce to carry on the disfavored activity.

Consider the Pure Food and Drug Act of 1906. As a principal supporter of
the measure observed, "nearly every State in the Union already has a pure-
food law or a code pertaining to the introduction of pure food."*' Yet "in the
construction of the interstate-commerce law," explained Senator McCumber,
"it has been declared that the term ‘commerce’ not only covers an article in
its transit from one State to another, but it protects and shields that article
until it is sold in original packages in the State of its consumption . . . the
root of the evil is planted in that territory over which the State has no con-
trol and over which Congress has complete control—that is, the jurisdiction
over interstate commerce."*? State officials could not "prevent the shipment
into the State of an adulterated article unless it was absolutely and unques-
tionably of so poisonous or unfit a character that it could not be considered
as a commercial product. Under the construction of the interstate-commerce
clause of the Constitution goods other that those which I have mentioned
may be shipped into a State contrary to the laws of the State and may be sold
in the original unbroken packages in that State."”* Accordingly, "Congress
alone can make effective the laws of the several States prohibiting the man-
ufacture or sale of this class of articles. The States are helpless under the law.
Under the Constitution, as it has been construed by the Supreme Court of the
United States, these goods may go from one State to another in unbroken
packages, and it is not until the package is broken that the jurisdiction of the
State attaches. The State laws are helpless. There is a cry from every State
of the Union—I think I may say that I have within my possession a demand
from nearly every State of the Union—that the Congress of the United States

21Remarks of Sen. McCumber, 40 Cong. Rec. 1216; see also id. at 1415 (“nearly every State in the
Union has passed pure-food laws”); id. at 2655 (“There is scarcely a State in the Union that has not got
a positive law against the use of any one of the preservatives that are mentioned here”); id. at 2761 (“All
of the States have their pure food laws”); remarks of Sen. Heyburn, 40 Cong. Rec. 895 (“Nearly every
State in the Union, Mr. President, has a pure-food law. The States have undertaken to legislate upon this
subject, with, I believe, but one or two exceptions. Some of the laws upon the subject are very meager;
some of them are very local; some of them are adpated to the peculiar local interests of the people of the
particular State, but, as a rule, the States have enacted intelligent and appropriate legislation upon this
question”); id. at 2656 (“nearly all the States have pure-food laws”).

*Remarks of Sen. McCumber, 40 Cong. Rec. 1416.

=Id. at 1217.
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should supplement their legislation and afford relief against the impositions
that come from one State to another."?* That demand had been met by uni-
form federal legislation prohibiting the interstate shipment of impure, adul-
terated or mislabeled food and drugs.

Now consider the Mann Act of 1910. “By 1900,” reports Thomas Mackey,
“all of the American states had written laws making keeping a bawdy house,
renting a house for prostitution, and being a prostitute statutory offenses.””*
Yet the states faced constitutional restraints on their ability to cope with the
burgeoning interstate “White Slave Trade.” As the report of the Senate
Judiciary Committee recommending passage of the Act explained, “It is no
longer open to question that the transit of individuals form State to State is
interstate commerce.” “Manifestly a State could not enact that a person who
induced a woman to go from one State to another for purposes of prostitu-
tion should not aid or assist in her transportation from one State to another,
or that the common carrier should not transport the prostitute. To do so
would be a plain attempt to regulate interstate commerce. (Leisy v. Hardin,
135 U.S. 100).” Transportation of persons was a subject “national in its char-
acter” and therefore requiring uniform regulation. “The subject matter of the
legislation being, therefore, one over which the States have no control, it
must be . . . within the domain of proper federal legislation.””” President Taft

d. See also id. at 1216 (“The food commissioners of the several States have been busily engaged
in attempting to eradicate the evil of impure food, but they are met, Mr. President, at every point by the
rules of interstate commerce and are brought face to face with a condition over which the State itself has
no control”’); remarks of Sen. Heyburn, id. at 895 (“the State into which they are sent is helpless against
the flood of these impure articles sent in unbroken packages under that rule of law”); remarks of Sen.
Money, id. at 2656, 2657 (“The State can not touch the article in the original package”; Regier, The
Struggle for Federal Food and Drugs Legislation, | Law & Contemp. Probs. 3, 5 (1933) (“By 1906 prac-
tically all the states had pure food laws . . . . It was soon apparent that only a national law would be ade-
quate. The states, acting separately, could not protect themselves against interstate commerce”). Whether
the principle of Leisy in fact extended to the articles regulated by the bill was a matter of debate in the
House, see remarks of Mr. Bartlett, 40 Cong. Rec. 9049-51, and the Senate, see remarks of Sen. Bailey,
id. at 2758-67; but the bill ultimately passed the House by a vote of 241-17, 40 Cong. Rec. 9075-76, and
the Senate by a similarly lopsided voted of 63-4, id. at 2773.

2334 Stat. 768, unanimously upheld in Hipolite Egg Co. v. United States, 220 U.S. 45 (1911).

»¢T. Mackey, Red Lights Out 123 (Garland, 1984). See also remarks of Mr. Bartlett, 45 Cong. Rec.
App. 11 (1910).

»7S. Rept. 886 (61-2), 7-9; H. Rept. 47 (61-2), 3-5. See also remarks of Mr. Saunders, 45 Cong. Rec.
1040 (describing the white slave trade as “a traffic that is widespread, infamous, and degraded, one which
the States are unable to deal with in all its phases, in the exercise of the police power. But that feature of
the business which the States are powerless to reach, is not beyond our powers”); remarks of Mr. Russell,
45 Cong. Rec. 816-19 (arguing that the transportation of persons across state lines is interstate commerce
over which Congress has exclusive jurisdiction: “Is there a State that could enact legislation like this? To
ask the question is to get the negative answer. Then the only jurisdiction that can enact it is this jurisdic-
tion here, the Congress of the United States, and it is clearly within the power granted by the Constitution
to regulate commerce among the States™); remarks of Mr. Peters, 45 Cong. Rec. 1035-37 (“the transit of
individuals from State to State is in itself commerce . . . a form of commerce which comes under the class
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had sent a message to Congress stating, “I believe it to be constitutional to
forbid, under penalty, the transportation of persons for purposes of prostitu-
tion across state and national lines,”®® and the Congress had acted accord-
ingly. Here again, the remedy for the dormant Commerce Clause disability
under which the states labored in their efforts to combat prostitution was
uniform, national legislation prohibiting the interstate transportation of a
woman for an immoral purpose.™

In these instances in which there was virtual policy consensus among the
states, then, Congress had not resorted to the sort of divesting formula
employed in the liquor context.?® Instead, Congress had solved the dormant
Commerce Clause problem, while avoiding the sticky delegation issues
raised in the Wilson and Webb-Kenyon Act debates, simply by enacting a
uniform law governing the disfavored transactions occurring within the fed-
eral jurisdiction.! The Congress had developed two forms of cooperative
federalism under the Commerce Clause, each responsive to a different con-
figuration of policy preference.

Bearing this in mind, let us return now to the subject of workmen’s com-
pensation. Before 1909, no American state had enacted such a statute. Yet
the rapidity with which such measures transformed the landscape of work-

of cases in which Congress has exclusive jurisdiction . . . . It would be obviously unconstitutional for any
State to attempt to enact a law or affect such commerce or make the purchase of a ticket in one State to
be used in interstate transportation constitute a crime. To Congress, therefore, must we look for aid”);
Rogers, The Power of the States Over Commodities Excluded by Congress From Interstate Commerce,
24 Yale L. J. 567, 569 (“the state has no power, in the absence of congressional legislation, to prevent the
importation of women for immoral purposes . . . for this reason, federal action was necessary . . .. Itis
extremely doubtful whether before the Mann Act the states could have kept out women who intended to
engage in immoral practices”).

45 Cong. Rec. App. 15 (1910).

2936 Stat. 825, unanimously upheld in Hoke v. United States, 227 U.S. 309 (1913).

A substitute pure food and drug bill modeled on the Wilson Act had been rejected in the House by
a vote of 188-44. See 40 Cong. Rec. 9061, 9075.

*ICongress had similarly enacted a statute prohibiting interstate shipment of lottery tickets in 1895,
28 Stat. 963, by which time lotteries had been outlawed in every state of the Union save Delaware, which
followed suit in 1897. See U.S. Dep’t of Justice, The Development of the Law of Gambling: 1776-1976
(Washington D.C., 1977) at 87, 272-73, 311-14, 337, 396-98; J. Ezell, Fortune’s Merry Wheel, 241-70
(1960); remarks of Senator Hoar, 26 Cong. Rec. 4314 (1894); remarks of Mr. Gorman, 26 Cong. Rec.
4313 (1894); remarks of Mr. Broderick, 27 Cong. Rec. 3013 (1895). Indeed, Congress had, only the year
before Jensen was decided, enacted a similar statute concerning the products of child labor—a matter on
which there was far less policy consensus among the states. 39 Stat. 675. Lindsay Rogers maintained that
such statutes effectively divested the articles in question of their character as interstate commerce, so that
state police regulations could apply: “When Congress has excluded certain commodities from interstate
commerce the protection of interstate commerce is taken away from these commodities and the authori-
ty of the state can attach to them while they are in transit to the extent of forbidding them entrance to the
state”). Rogers, supra note 237, at 570-71.
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place accident law was nothing short of breathtaking.2 By 1915 the momen-
tum was so great that one observer could confidently predict that “this radi-
cal departure from the common law . . . probably will be” “made in all the
States of the Union.”** “It is a question of only a short time,” wrote another,
“before all states will have in force statutes of this character”” By 1917,
when Jensen was decided, thirty-seven of the forty-eight states already had
them.* By 1920, when the Court decided Knickerbocker Ice, the number
had swelled to forty-two.** As had been the case with pure food and drugs,
prostitution, and lotteries, there was a quickly emerging policy consensus
among the states in favor of workmen’s compensation. And here the con-
gressional response had tracked earlier federal initiatives in those areas.”
Versions of Sutherland’s workmen’s compensation bill for employees of
interstate carriers had passed the Senate in 1912 by a vote of 64 to 15, and
the House the following year by a vote of 218 to 81.2* Similar bills had been
introduced in the second session of the sixty-third Congress* and the first
session of the sixty-fourth.® Supporters continued to see cause for opti-
mism. As Daniel O’Donoghue wrote in 1915, “Without doubt, the same Bill
will again be introduced, and should and probably will be, passed at the next
session of Congress.”*? The momentum at the federal level continued to
build when Congress enacted a bill setting up a system of workmen’s com-
pensation for employees of the United States in 1916.2* By contrast, the
prospects for uniformity of state workmen’s compensation laws were fading.
By the end of 1916, only one state legislature had enacted the Uniform

*:See O’Donoghue, Federal Accident Compensation Law, 3 Geo. L. J. 17 (1915) (ascribing the move-
ment for workmen’s compensation to “the widespread belief in the minds of the Bench and Bar, Capital
and Labor, and the public generally, that the common law, and the doctrines engrafted thereon . . . are not
consistent with modern industrial conditions”); Purcell, supra note 206, at 163; Weinstein, supra note 36,
ch. 2; R. Lubove, The Struggle for Social Security, 1900-1935 (1968), ch. 3.

*30’Donoghue, supra note 242, at 17.

*‘Robbins, supra note 216, at 228.

#524 Case & Com. 230-31 (1917).

#$10 Am. Lab. Legis. Rev. 7 (1920).

*"Weinstein, supra note 36, at 59.

#2348 Cong. Rec. 5959.

49 Cong. Rec. 4547.

*See H.R. 11243, H.R. 15700, H.R. 19310 (63-2). None of these was reported out of committee.

*'See S. 4673, S. 5269, S. 14080, S. 14973 (64-1). Again, none of these was reported out of com-
mittee.

*20’Donoghue, supra note 242, at 23.

339 Stat. 742 (1916). President Taft had similarly established a workmen’s compensation system for
employees in the Canal Zone under a provision of the Panama Canal Zone Act, 37 Stat. 560 (1912).
Paschal, supra note 37, at 69.
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Workmen’s Compensation Act.”* “It has been impossible to guide these
many state measures into any semblance of uniformity,” lamented one
observer. “[T]he task of securing uniformity seems almost a hopeless one.”*’
On the eve of the Jensen decision, it appeared that the only hope for a uni-
form scheme of compensation for maritime workplace accidents lay in con-
gressional action. And the Justices had good reason to anticipate that the
congressional response to Jensen would take the form of a uniform, nation-
al workmen’s compensation statute for maritime employees.”*

This may in turn help to explain the divergent votes of White, McKenna,
and Day. In 1890, when Leisy and the Wilson Act set liquor regulation and
Commerce Clause jurisprudence on its course, there were only seven dry
states.” As late as 1915, the Hobson Amendment, a precursor to what would
become the Eighteenth Amendment, had failed even to win the necessary sup-
port of Congress.”® Moreover, the Reed “Bone-Dry” Amendment, which
banned interstate transportation of liquor into all prohibition territory, was not
offered in the Senate until February of 1917**—a month after White delivered
the opinion of the Court in Clark Distilling. As Richard Hamm reports, Reed’s

The state was Pennsylvania. MacChesney, supra note 203, at 65. In 1917, W.O. Hart wrote that the
Uniform Workmen’s Compensation Act was among those efforts of the National Conference “probably
never to be adopted as uniform laws.” Hart, The Movement for Uniform State Laws, 8 Case & Com. 646,
652 (1917). As the Bureau of Labor Statistics observed in 1920, the “rapid growth of compensation leg-
islation . . . has operated to prevent the adoption of any one form of law as a type, so that although a sin-
gle fundamental principle underlies the entire group of laws of this class, its expression and application
present great diversity of details in the different states. This is true not only of the primary factors of the
laws, such as the scope and the compensation benefits, but also of the system of compensation insurance,
administration, methods of election or rejection, etc.” U.S. Department of Labor, Bureau of Labor
Statistics, Comparison of Workmen’s Compensation Laws of the United States and Canada up to January
1, 1920 (1920), p. 7. As Allison Dunham later observed in remarking on “the lack of success” of the
Uniform Workmen’s Compensation Act, “when a problem arises in critical form, numerous states adopt
legislation to solve it, and thereafter it is too difficult politically to induce these states to change to a uni-
form law . . . . Once the public has arrived at the ‘there ought to be a law’ stage in its thinking about a
problem, the Conference procedure may make it too late for the Conference to draft a uniform law.”
Dunham, A History of the National Conference of Commissioners on Uniform State Laws, 30 Law &
Contemp. Probs. 233, 244-46 (1965).

*Robbins, supra note 214, at 228-29 (“it seems now practically an impossibility to guide the remain-
ing states . . . to the enactment of measures which will be any more uniform with those of each other or
that of any state now in force than those now existing, but it may be safely predicted that there will be
practically as many new samples of compensation laws to deal with as there are states to enact them”).

#6See Wylie, supra note 45, at 70 (“The necessity for a Federal Statute—uniform in its every partic-
ular is greater now than ever before, and until such time as this adequate measure is enacted, the present
chaotic conditions will continue”). Congress had recently superseded state statutes giving a lien upon a
vessel for supplies and repairs furnished in a home port with a uniform federal lien act. 36 Stat. 604
(1910). On the connection between the uniformity norm and the enhancement of the lawmaking author-
ity of the federal judiciary, see Purcell, supra note 206, at 172-75.

“"Hamm, supra note 2, at 124. By 1903, the number had contracted to three, id. at 125, while as of
1900 37 states had local option laws. Id. at 133.

**Hamm, supra note 2, at 228-35.

*Id. at 238.
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proposed amendment to a Postal Appropriations bill that subjected to federal
penalties any person who sent liquor ads into dry areas with state laws pro-
hibiting liquor advertising “caught the drys by surprise.” “[T]he resolutions of
the 1915 convention of the Anti-Saloon League called for barring liquor from
interstate commerce” but, fearful “that such a nationalistic course would

2 <&

weaken southern states’-rights support for the league program,” “the league
had taken no action on this proposal.” Only after the passage of the Reed
Amendment and the subsequent mobilization for war later in the year did the
movement for national prohibition appear to have sufficient momentum.®'
State policy on the liquor question had for years been a patchwork ranging
from licensure to local option to regulation to prohibition.* In January of
1917, twenty-six years after the enactment of the Wilson Act, the prospects
for a uniform national policy on the liquor question still looked doubtful—
certainly much dimmer than prospects for a uniform national compensation
law for maritime workplace injuries must have seemed.® The diversity of
local schemes of liquor regulation, coupled with the intensity of feeling on
this issue, had long militated against a uniform federal solution. White,
McKenna, and Day may well have been prepared to compromise the unifor-
mity requirement on the Commerce Clause side because, given the constraints
imposed by Leisy, it appeared to be the only politically feasible alternative to
the prospect of a virtually unregulated interstate liquor market.** By contrast,

*Id. at 238-39.

“'Id. at 240-55. As Charles Merz put it, “The war did three things for prohibition. It centralized
authority in Washington; it stressed the importance of saving food; and it outlawed all things German.”
See T. Pegram, Battling Demon Rum 144-47 (1998).

*2See the remarks of Representative Hill in the Wilson Act debates: “regulation and control of the
liquor traffic . . . can not be done by Congress by one uniform and inflexible rule without breaking down
or interfering with the laws of the various States on this important subject. The laws of no two States reg-
ulating the liquor traffic are precisely alike. Some, like Iowa and Kansas, have absolute prohibition; all
the others, Illinois included, have the license system in one form or another.” 21 Cong. Rec. 7519 (1890);
Snider, supra note 104, at 45 (1917); E. Freund, The Police Power 195-205 (1905).

**At the beginning of 1917, fewer than half the states were dry. Twenty-three had adopted prohibi-
tion by the start of the year; four more would fall in step before the year’s end. See E. Cherrington, The
Evolution of Prohibition in the United States 317-64 (1920, reprint 1969); Pegram, supra note 261, at
136-65; J. Timberlake, Prohibition and the Progressive Movement 1900-1920, at 149-84 (1966). Dry vic-
tories in the 1916 elections augured well for congressional passage of the Eighteenth Amendment, but by
no means assured ratification by the requisite thirty-six states. Timberlake, supra, at 172.

**This had been the approach taken by some reluctant proponents of the Wilson Act. Believing that
Leisy had been incorrectly decided, they saw the Act as the only means by which the rightful police pow-
ers of the States could be restored to them, and accordingly swallowed their own conscientious nondel-
egation and uniformity objections to the bill’s constitutionality. See 21 Cong. 5086-88 (remarks of Sen.
Evarts); id. at 4957-58, 5325-30, 5425-26 (remarks of Sen. George). As Thomas Reed Powell put it,
Clark Distilling “permits Congress and the states to cooperate so that a state may be allowed to enforce
its local policy without waiting till that policy receives sufficient sanction to be imposed throughout the
nation. A contrary decision in the principal case would have been most regrettable.” Powell, supra note
142, at 139.
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there appeared to be something approaching a policy consensus on the desir-
ability of workmen’s compensation for maritime injuries. The unanimous
congressional support for the Johnson Amendment and its 1922 successor
may have served only to reinforce a view that a compromise of the uniformi-
ty requirement was here unnecessary. It may be, then, that this constitutional
divergence of Commerce Clause and admiralty jurisprudence occurred not
because liquor was constitutionally “different,” but because its political dif-
ference had a powerful shaping effect on Commerce Clause jurisprudence.
And it was this shaping effect that provided part of the contrast making admi-
ralty appear constitutionally “special.”*®

VIII
CONCLUSION

The foregoing analysis suggests some larger lessons. The first is that,
despite the jurisprudential distinctiveness of maritime law, we cannot devel-
op an adequate understanding of Jensen and its progeny without situating
those landmark admiralty decisions in the broader context of federalism
jurisprudence and law reform from which they emerged. Armed with an
appreciation of the impulses animating the contemporary uniform laws
movement and of the cognate developments in Commerce Clause jurispru-
dence prompted by other Progressive Era social reforms, we are afforded a
view of the decisions unavailable from within the narrower confines of the
subdiscipline of admiralty law. Second, as the debates over initiatives such as
the Pure Food and Drug Act and the Mann Act illustrate, the flurry of
Progressive Era congressional activity seeking to supply federal solutions to
social problems was prompted in large measure by changes in the Court’s
dormant Commerce Clause and Admiralty Clause jurisprudence that placed
novel limitations on the exercise of state police powers. These statutes and the
decisions upholding them were, to be sure, manifestations of a new, nation-
alist impulse toward regulatory centralization in an increasingly complex and
integrated national economy. But by dissociating these statutes from the dor-
mant Commerce Clause context from which they emerged, we lose sight of

¢ is instructive to compare the case of convict-made goods, the other area in which the Court upheld
Wilson and Webb-Kenyon style solutions to the dormant Commerce Clause problem. At the end of 1937,
by which time the Court had upheld both the Hawes-Copper Act and the Ashurst-Sumners Act, there
were still fifteen states that had no law prohibiting or regulating the sale of prison-made goods.
Kallenbach, supra note 104, at 302. Twelve states prohibited the sale of distribution of prison-made goods
altogether; sixteen additional states had enacted general prohibitions with certain exemptions, and eight
states specifically prohibited the sale or distribution of imported prison-made goods. 45 Monthly Lab.
Rev. 1424 (1937), reprinting Prison Industrial Organization Administration, Chart and Comment on
Laws Affecting the Labor of Prisoners and the Sale and Distribution of Prison-Made Products in the
United States, Bulletin No. 1 (1937).
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the fact that they, like the Johnson Amendment and the LHWCA, were unde-
niably direct responses to constitutional disabilities the Court had imposed
upon state regulatory authority. Third, the underlying political realities facing
particular social reform movements informed the type of cooperative solution
that Congress would supply to ameliorate the predicament into which states
and localities had been placed by these turns in the Court’s federalism
Jjurisprudence. Where there was virtual policy consensus among the states, as
there was with respect to lotteries, impure food and drugs, prostitution, and
workmen’s compensation, Congress ultimately solved the dormant com-
merce or Admiralty Clause problem by enacting a uniform rule that applied
throughout the relevant federal jurisdiction. Only where there was substantial
heterogeneity in the state regulatory response, as there was in the cases of
temperance and convict labor, would Congress typically employ the divest-
ing formula of the Wilson and Webb-Kenyon Acts. Though unenforced by the
Court in the Commerce Clause context, the uniformity and nondelegation
norms continued to enjoy substantial endorsement from the Congress and the
White House. This made uniform national legislation the preferred solution
to the dormant Commerce Clause problem created by Leisy, and the path of
least resistance for reformers in the national legislature. Fourth, as
Knickerbocker Ice and Dawson teach us, those same underlying political
realities would play a role in the Court’s decision whether to accept the par-
ticular cooperative solution proposed by Congress, or to channel congres-
sional action into an alternative form. Finally and, appropriately, fifth, no his-
torian can hope to come to grips with the constitutional history of the
Progressive Era without eventually turning to liquor.



