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immunized from further review, either. We might be willing to let negligence-even gross
negligence-slide if we were confident that directors are not conflicted. However, when
we are not so confident, it becomes more important to police at least the worst cases of
negligence.

Thus, an important reason to retain the duty of care is that the duty of loyalty is only
weakly enforced. Defendants who survive scrutiny under the duty of loyalty cannot be said,
with any confidence, to be unconflicted. Therefore, they should not be shielded from
review under the duty of care.

D. The Duty of Loyalty Is Not Enough

Another reason to preserve the duty of care is that the duty of loyalty is simply
insufficient to do the work of policing fiduciary relationships. Once fiduciary duties are
put in the context of fiduciary relationships, it becomes evident that the concept of loyalty,
while certainly important, does not adequately address the issues raised by fiduciary
relationships. The concept of care, or diligence, is also necessary.

What is a fiduciary duty? It is not so much a special type of duty as it is a duty
imposed in a special kind of relationship. A fiduciary relationship is a legally
recognized relationship in which one is given power over the interests of another,
who thereby becomes vulnerable to abuse. Although such relationships are risky,
they can also be very beneficial. In order to encourage and police such
relationships, the law imposes a duty on the first party-the fiduciary-to act in
the interests of the second party-the beneficiary (who is often, but not always,
the entrustor, or the party granting the power to the first). Thus, the raison d'6tre
of fiduciary duties, and of the designation of relationships as fiduciary, is the
protection of the beneficiary from abuse at the hands of the fiduciary.264

Of course, one way in which the fiduciary might abuse the beneficiary is to use his
fiduciary powers to benefit himself rather than the beneficiary. This is clearly prohibited
by the duty of loyalty. However, this is not the only concern in a fiduciary relationship. As
Professor Robert Cooter put it,

[t]he fiduciary relationship exposes a beneficiary/principal to two distinct types
of wrongdoing: first, the fiduciary may misappropriate the principal's asset or
some of its value (an act of malfeasance); and second, the fiduciary may neglect
the asset's management (an act of nonfeasance). Each type of wrongdoing is
controlled by imposing a legal duty upon the fiduciary. The former-
misappropriation-is governed by the duty of loyalty, and the latter-negligent
mismanagement-is governed by the duty of care. 265

Loyalty is important. However, it is not necessarily the primary concern in a fiduciary
relationship. Of primary importance is that the fiduciary does a good job-exercising all
their skill with the appropriate diligence. 266 This is the domain of the duty of care, which

264. Velasco, supra note 171, at 159 (citations omitted).
265. Cooter & Freedman, supra note 240, at 1047.
266. This argument is based on personal instinct and anecdotal evidence from discussing the issue with

others. People tend to be more concerned with care issues than with loyalty issues when seeking professional
assistance.
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protects beneficiaries from fiduciary shirking. The possibility of a conflict of interests is

very often only a secondary or theoretical concern for the beneficiary.
Of course, there are other considerations that make the duty of care a less pressing

concern than the duty of loyalty, especially in the corporate context. For example, while

care issues may be ubiquitous, conflicts of interest are more significant when they do exist.

Moreover, market forces and competition do a better job at limiting a director's ability to

shirk than at curbing the incentives to engage in self-dealing. 267 So while the duties of care

and loyalty may be equally important as a conceptual matter, they are not equal priorities

as a practical matter. Nevertheless, care concerns should not be discounted.
Moreover, care issues are not so categorically different than loyalty issues. In many

cases, one can be recast as the other.268 For example, shirking can be considered negligent

behavior, or as a conflict of interest regarding the director's time and energy. In the latter

sense, shirking becomes a form of self-dealing: directors have to decide whether to spend

their time and effort on business matters, for the benefit of shareholders, or reserve it for

personal matters, for their own benefit. 269 Conceptualized in this way, care and loyalty
issues arguably differ in degree rather than kind.

For the courts to interpret care issues in this way would be problematic: it would

undermine some of the basic premises of corporate law and invite the heavy scrutiny of the

entire fairness test in many, if not all, cases. That would be as unwise as it is unlikely.

However, the realization that care issues are not so dissimilar to loyalty issues should give

pause to those who would eliminate of the duty of care.
In short, the duty of loyalty-at least in its current form-is insufficient to police

fiduciary relationships. The duty of care is necessary, among other reasons, 270 to pick up

its slack. Ultimately, fiduciaries must pursue the interests of the beneficiaries, and this

concern extends beyond cognizable loyalty issues.

E. The Expressive Value of Law

A final reason why the duty of care should not be eliminated is because of the

expressive and pedagogical effect of law. 27 1 The law does more than issue penalties for
the violation of its mandates. By telling people what is required of them, the law influences

267. See supra note 125 and accompanying text.
268. Cf supra note 23 and accompanying text.
269. See Cooter & Freedman, supra note 240, at 1056 ("[T]he fiduciary who shirks, in effect, appropriates

effort owed to the principal."); Claire A. Hill & Brett H. McDonnell, Stone v. Ritter and the Expanding Duty of
Loyalty, 76 FORDHAM L. REV. 1769, 1795 (2007) ("Classic duty of care cases also involve a director taking for
herself something which should otherwise be the corporation's: her attention and diligence.").

270. 1 do not mean to suggest that the main purpose of the duty of care is to serve as a backstop for the duty
of loyalty. My argument is only that another reason to maintain a meaningful duty of care-in addition to its own
intnnsic value is that we do not have a sufficiently robust duty of loyalty.

271. See generally Lawrence Lessig, Social Meaning and Social Norms, 144 U. PA. L. REV. 2181 (1996)

(explaining the importance of social meaning in the law); Lawrence Lessig, The Regulation of Social Meaning,
62 U. CHI. L. REV. 943 (1995) (describing the role of social construction in law); Richard H. MeAdams, The
Origin, Development, and Regulation of Norms, 96 MICH. L. REV. 338 (1997) (discussing how social norms
"develop more robust explanations of behavior and. .. predict more accurately the effect of legal rules"); Cass
R. Sunstein, On the Expressive Function of Law, 144 U. PA. L. REV. 2021 (1996) (discussing the significance of

expressive content in laws, explaining that laws serve to say who we are as a people as much as they may serve a
deterrence effect).
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personal morality. Thus, for example, people may be more inclined to believe that conduct
is morally acceptable if it is legal and to believe that it is morally unacceptable if it is
illegal.2 72 Moreover, people often obey the law simply because it is the law. 273 As a result
of these effects, the existence of the duty of care can have the effect of making corporate
managers more diligent. Conversely, the elimination of the duty of care sends the signal
that diligence is not important and could have the effect of making corporate managers less
diligent.

274

Many corporate law scholars recognize that the law of fiduciary duties can have a
positive value entirely independent of legal enforcement. 275 An especially popular view is
that judicial opinions can influence director behavior, even without a formal legal sanction,
simply by letting directors know what they might have done differently. 276 In other words,

272. See, e.g., Robert E. Goodin, An Epistemic Case for Legal Moralism, 30 OXFORD J. LEGAL STUD. 615,
629 (2010) (noting that citizens may rely on the inference that illegality and immorality are coextensive).

273. See TYLER, supra note 132, at 170 ("People generally feel that existing legal authorities are legitimate,
and this legitimacy promotes compliance with the law."). See also Eisenberg, supra note 81, at 1270 ("[T]he
general norm of obedience to law ... is one of the most powerful norms of our society.").

274. See Bruner, supra note 57, at 1053 ("[C]alling the duty of care a 'fiduciary' duty for decades and then
abruptly restyling it as something else might be misinterpreted by the marketplace as a de facto demotion-
undercutting compliance stemming from motivations other than fear of monetary damages.").

275. See, e.g., Eisenberg, supra note 81, at 1269 ("[M]any legal rules have an expressive effect-that is, in
addition to their regulatory effects, legal rules send messages of vanous kinds."); Coffee, supra note 17, at 798
("In my view, what is most desirable about the duty of care is its socializing and exhortative impact."); Rock &
Wachter, supra note 73, at 1623 ("The duty of care, despite looking like a typical legally enforceable standard of
care, actually is best understood as an NLERS [i.e., non-legally enforceable rules and standards], with the business
judgment rule assunng that enforcement is almost entirely nonlegal.").

276. See supra notes 83-87 and accompanying text (suggesting judicial opinions essentially put directors on
notice as to what behavior is acceptable); see also Margaret M. Blair & Lynn A. Stout, Trust, Trustworthiness,
and the Behavioral Foundations of Corporate Law, 149 U. PA. L. REV. 1735, 1744 (2001) ("By articulating a
social expectation that directors will exercise due care, judicial opinions on the duty of care may influence
directors' behavior not so much by changing their external incentives as by changing their internal preferences.");
Hill & McDonnell, supra note 269, at 1794 ("Extralegal forces-norms and reputation-play a very strong role
in the behavior of corporate actors. Delaware courts are clearly aware of this function, and employ it to encourage
behavior they find desirable but that would be difficult to address more directly through law itself."); Coffee,
supra note 17, at 796 (discussing an "important consequence of the judicial dicta that has elaborated on the nature
of the duty: its educational and socializing effect"); Rock, supra note 78, at 1013 ("[T]he Delaware courts provide
a supplemental source of gossip, cnticism, and sanction for this set of actors who are beyond the reach of the
firm's normal systems of social control."); Eisenberg, supra note 81, at 1270 ("The clarifying function of legal
rules has obvious relevance to the duty of care, because one function of the cases that clarify the meaning of that
duty, especially in a directorial context, is to tell directors how to play their directorial role .... Having been so
instructed, directors who wanted to perform their role properly made appropriate adjustments in their conduct
not necessarily to avoid liability, but just because they wanted to play their roles properly.").Vanous Delaware
judges have expressed a similar view. See, e.g., Veasey & Di Guglielmo, supra note 13, at 1406 ("[A]n opinion
that raises questions or teaches without imposing liability may provide guidance to the corporate world to conform
to best practices without the downside of actually imposing personal liability."); Myron T. Steele & J.W. Verret,
Delaware's Guidance" Ensuring Equity for the Modern Witenagemot, 2 VA. L. & Bus. REV. 189, 207 (2007)
("[T]he Delaware judges have frequently crafted dicta to give valuable guidance to deal lawyers on unanswered
questions."); William T. Allen, The Corporate Director's Fiduciary Duty of Care and the Business Judgment
Rule Under US. Corporate Law, in COMPARATIVE CORPORATE GOVERNANCE 307, 328 (Klaus J. Hopt et al. eds.,
1998) ("This unclanty [concerning the duty of care and its enforcement] offers the possibility that the legal system
may extract some of the benefits of encouraging director attentiveness, while avoiding the worst elements of the
efficiency costs that actually imposing liability on directors would entail.").
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the courts can help to establish and encourage social norms with which directors will
generally comply.

277

To be fair, there is diversity of opinion on how social norms should operate. Some
scholars, such as Professor Eisenberg, believe that legal forces and extra-legal forces can
work together to achieve compliance with the desired social norms. 278 Others, such as
Professors Rock and Wachter, believe that the legal enforcement ought not to play a role,
at least when it comes to the duty of care. 2 79 Either way, the existence of the duty of care
is necessary to get the benefit of this expressive effect of law.

In fact, an enforceable duty of care is likely to be much more effective in this regard
than an unenforceable duty of care. This is true for two reasons. First, most people obey
the law out of a mixture of different motivations, and fear of punishment is one of those
motives.280 As previously discussed, the potential for liability for breach of the duty of
care can have a significant deterrent effect. 28 1 This possibility will cause directors to pay
a little more attention to the standards articulated by the courts. 282 A related benefit is that
directors are more likely to believe that other directors are complying with the law, and as
a result are more likely to comply themselves. 283

Second, the courts generally need a potentially-enforceable duty of care in order to
articulate standards of conduct. Consider Rock's account of how the corporate law of
fiduciary duties is developed:

[T]he Delaware courts generate in the first instance the legal standards of conduct
(which influence the development of the social norms of directors, officers, and
lawyers) largely through what can best be thought of as "corporate law sermons."
These richly detailed and judgmental factual recitations, combined with
explicitly judgmental conclusions, sometimes impose legal sanctions but
surprisingly often do not. Taken as a whole, the Delaware opinions can be
understood as providing a set of parables-instructive tales-of good managers
and bad managers, of good lawyers and bad lawyers, that, in combination, fill
out the normative job description of these critical players. My intuition is that we

277. See, eg., Eisenberg, supra note 81, at 1265 ("The level of directorial care is largely driven by. social
norms, rather than by the threat of liability or the prospect of gain "); Claire Hill & Brett McDonnell, Executive
Compensation and the Optimal Penumbra of Delaware Corporation Law, 2 VA. L. & Bus. REv. 333,363 (2009)
("[T]hat is what people often do: they follow norms."); Rock, supra note 78, at 1013 ("[A]I1 of us internalize rules
and standards of conduct with which we generally try to comply.").

278. See, e.g., Eisenberg, supra note 81, at 1269. See also Hill & McDonnell, supra note 276, at 360.
279. See Rock & Wachter, supra note 73, at 1685.
280. See TYLER, supra note 132, at 3-5 (discussing four factors that motivate people to obey the law).
281. See supra Part II.B.
282. See Hill & McDonnell, supra note 277, at 362 ("By engaging in the kind of best practices praised by

Delaware judges, even though doing so is not required, officers and directors reduce to nearly zero the already
extremely small chances of legal liability."); Rock, supra note 78, at 1103 ("[T]he 'thick-skinned' businessman
[who] wants to skate close to the edge . .will . . . [probably not] be constrained by the possibility that he will go
down in history as a villain of Delaware corporate law .... But his lawyer is likely to advise him that such
behavior will make it more likely that the deal will be enjoined, or that he will be left unprotected against
maneuvers by his opponents.").

283. See STOUT, supra note 132, at 99 ("[U]nselfish compliance with legal and ethical rules.., is triggered
by social context, including ... belief about others' prosocial behavior... "). Cf Eisenberg, supra note 81, at
1270 ("[T]he adoption of a legal rule, even without formal enforcement, can cause actors to correctly believe that
there will be more social enforcement of the norm.").
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come much closer to understanding the role of courts in corporate law if we think
ofjudges more as preachers than as policemen. 284

This model does not require legal enforcement to function. Nevertheless, it does require
legal enforceability. If a standard is entirely unenforceable, then shareholders will be
unable to bring it before the court. Without any occasion to opine on the standard, the
courts will be unable to deliver their "sermons." Without those sermons, standards cannot
be articulated and social norms cannot be influenced. Thus, the duty of care must be
enforceable, even if only barely, in order for this expressive effect to work. 285

To be clear, I do not mean to suggest that the purpose of the duty of care is to facilitate
sermonizing by the courts. In my opinion, "[i]t is... the province and duty of the [judiciary]
to say what the law is," 2 86 not to give sermons. Courts are legal experts, not moral experts.
They have no special authority to demand that litigants and other affected people go above
and beyond the requirements of the law. Thus, there is something objectionable to Rock's
view ofjudges as more "preachers" than "policeman"-at least to the extent that one views
the law as comprising the standard of review, and standards of conduct as mere aspirational
fluff.287 What I mean to defend is the practice of judicial articulation of what the law
requires of directors and other fiduciaries, regardless of whether those requirements will
be enforceable by monetary damages. The difference between sermonizing and opining, as
I see it, is that a sermon tells someone what they morally ought to do (but legally need not
do), while an opinion tells them what they legally must do (even if the consequences will
be limited). It is the expressive value of the law itself that matters, not the expressive value
of the judiciary.

Of course, the expressive value of the law is a double-edged sword in corporate law.
Given the lack of legal enforceability, one could easily perceive the law to be expressing
ambivalence at best, and lack of concern at worst, with respect to the duty of care. 288 This
is a legitimate concern, and one that would support greater enforcement, but it is a concern
that is outweighed by the justifications for the business judgment rule. The solution is to
have the courts clearly articulate the reasons for the underenforcement of the duty of care.
If a court suggests that a negligent director should have done better but did not breach his
duty of care (because he was not grossly negligent)-as the court seemed to do in
Disney289-it is, at best, sermonizing. This is unlikely to have the intended effect because
directors could just as easily read such an opinion to be saying that they need not worry
about the duty of care because it is very difficult to breach. On the other hand, a court could
conclude that a negligent director breached his fiduciary duty but, under the business
judgment rule, would not be held liable because the plaintiff could not establish gross

284. Rock, supra note 78, at 1016.
285. As I suggest later in this Article, care-type issues survive under the auspices of the duty of good faith.

See infra Part V.C. Thus, even without an enforceable duty of care, it is possible for the courts to sermonize (or
opine) on issues of director diligence-as they did in Disney. However, it is doubtful whether one could get good
opinions on negligence issues when the issue being litigated is limited to intentional misconduct.

286. Marbury v. Madison, 5 U.S. 137, 177 (1803).
287. See Velasco, supra note 4, at 524-38 (describing "aspirational view" of fiduciary duties).
288. See supra note 87 and accompanying text (offering alternative interpretations of judicial deference).
289. See, e.g., In re Walt Disney Co. Derivative Litig., 906 A.2d 27, 73 (Del. 2006) ("Even though the

Chancellor found much to criticize in Eisner's 'imperial CEO' style of governance, . . . in the end, Eisner's
conduct satisfied the standards required of him as a fiduciary.").
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negligence. This sends a clearer message that the duty of care was breached and is more
likely to have the effect of causing directors to pay attention. The difference may seem
slight, but it is potentially of great significance. In the first example, it is clear that the
directors have done nothing wrong as a legal matter, but that the court would prefer for
them to strive to do better. In the second example, it is clear that the directors have breached
their duties, and that they are not being held liable for other reasons. The desire to comply
with the law would become a motivating factor in the latter instance, and not in the former.

In short, the duty of care should be maintained because of the expressive effects of
the law. Even without regard to actual legal enforcement, the existence of a duty of care
can lead to enhanced director diligence. However, minimal enforceability seems to be
necessary to capitalize on this benefit.

IV. WHY IT MATTERS

The goal of this Article is to provide a defense of the fiduciary duty of care as it
currently exists in corporate law: a fiduciary duty that is demanding in principle but
deliberately underenforced by the courts. In Part II, I considered various arguments
commonly raised against the duty of care. I sought to establish that, although the arguments
generally support the claim that the duty of care ought not to be enforced rigorously, they
do not support the claim that the duty of care should be eliminated. In Part III, I considered
various arguments that can be raised in favor of the duty of care. I sought to establish' that
there are many good reasons for retaining an underenforced duty of care.

I now consider why the issue matters. If there are good arguments for and against the
duty of care and the question is whether it should be enforced lightly or eliminated
altogether, the stakes may not seem to be very high. However, this appearance is deceptive.
The question of whether we retain or eliminate a modest duty of care goes to the heart of
fiduciary principles in corporate law. It serves as a proxy for the larger question of whether
we should see fiduciary duties as providing a secure foundation for a meaningful fiduciary
relationship or merely as another set of technical requirements that managers must
navigate.

In this Part, I will argue the former position. First, I will show that the fiduciary
principle is broad and expansive, and cannot be boiled down to a few simple rules. Then I
will argue that the urge to simplify the law of fiduciary duties is misguided. Finally, I will
suggest that, in the long run, the courts will tend to resist the reductionist impulse to
simplify at the expense of equity. Thus, it is better to accept the duty of care and deal with
it directly than to attempt to eliminate it and invite judicial innovation.

A. Fiduciary Principles Are Inherently Broad

What are the basic principles of fiduciary law? This is a controversial question.
Scholars do not agree on the source of fiduciary law, and many are skeptical about whether
fiduciary law can be adequately defined. 290 Nevertheless, there is agreement on at least the
most basic principles of fiduciary law. "At its core, a fiduciary relationship is one in which
one party-the fiduciary-is trusted with power over the interests of another-the

290. See Velasco, supra note 171, at 160 (discussing scholarly debate).
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beneficiary-who becomes vulnerable as a result. ' 29 1 Because of the vulnerability inherent
in a fiduciary relationship, trust becomes an important concept in fiduciary law. "[T]he
essence of a fiduciary relationship is the legal expectation that the fiduciary will adopt the
other-regarding preference function that is the hallmark of trustworthy behavior." 292 To
facilitate trust, the law imposes upon the fiduciary a special obligation to act in the interests
of the beneficiary. The exact nature of this special obligation varies upon the
circumstances. In corporate law, there seems to be a duty of care, a duty of loyalty, and
some sort of duty of good faith. 293 However, as Professors Claire Hill and Brett McDonnell
have argued, fiduciary duties can be understood at different levels of abstraction. 294 At the
highest level of abstraction, there is only one fiduciary duty: a duty to pursue the interests

of the beneficiary. 295 This view most clearly reveals the true nature of fiduciary duties.
The duties of care, loyalty, and good faith are simply manifestations of this one duty at
lower levels of abstraction: the duty of care represents the duty to pursue the interests of
the beneficiary carefully; the duty of loyalty represents the duty to pursue the interests of
the beneficiary loyally; and the duty of good faith represents the duty to pursue the interests
of the beneficiary honestly.296 "Both generally and in each case, the purpose of fiduciary
duties is to protect beneficiaries from abuse at the hands of the fiduciary." 297

Properly understood, fiduciary duty is a pervasive concept. Enforcement issues aside,
the courts agree. According to the Delaware Supreme Court, "fiduciary duty does not
operate intermittently but is the constant compass by which all director actions for the
corporation ... must be guided."'2 98 The court has often described the directors' fiduciary

291. Id. at 161. See also TAMAR FRANKEL, FIDUCIARY LAW 4 (2011) ("[T]he definitions of fiduciaries...
share three main elements: (1) entrustment of property or power, (2) entrustors' trust of fiduciaries, and (3) risk
to the entrustors emanating from the entrustment."); DeMott, supra note 149, at 936 ("The defining or determining
criterion should be whether the plaintiff (or claimed beneficiary of a fiduciary duty) would be justified in
expecting loyal conduct on the part of an actor and whether the actor's conduct contravened that expectation.");
Smith, supra note 160, at 1402 ("[F]iduciary relationships form when one party. . acts on behalf of another party
... while exercising discretion with respect to a critical resource belonging to the [other]."); J.C. SHEPHERD, THE
LAW OF FIDUCIARIES 35 (1981) ("A fiduciary relationship exists whenever any person acquires a power of any
type on condition that he also receive with it a duty to utilize that power in the best interests of another[.]"); Paul
B. Miller, Justifying Fiduciary Duties, 58 MCGILL L.J. 969, 1011 ("A fiduciary relationship is one in which one
party... exercises discretionary power over the significant practical interests of another[.]").

292. Blair & Stout, supra note 276, at 1743.
293. See Cede & Co v. Technicolor, Inc., 634 A.2d 345, 361 (Del. 1993) (discussing the "triads of.

fiduciary duty"); Stone ex rel AmSouth Bancorporation v. Ritter, 911 A.2d 362, 370 (Del. 2006) (demoting duty
of good faith to subset of loyalty). In other work, I have also argued that Delaware law can be interpreted to
provide for two additional duties: a duty of objectivity, covering situations involving structural bias and reviewed
for reasonableness, and a duty of rationality, covering the substance of business decisions and reviewed for waste.
See Velasco, supra note 23, at 1235.

294. See Hill & McDonnell, supra note 269, at 1788-89.
295. See id. at 1788 ("At the very highest level, there is just one fiduciary duty-to pursue faithfully and

diligently the best interests of the corporation and its shareholders."). See also Leo E. Strine Jr. et al., Loyalty's
Core Demand- The Defining Role of Good Faith in Corporation Law, 98 GEO. L.J. 629, 635 (2010) ("[lit is
possible to conceive of there being only one core duty[.]"), Velasco, supra note 23, at 1281-84 (discussing "one
fundamental fiduciary duty").

296. See Velasco, supra note 23, at 1301.
297. Velasco, supra note 171, at 163.
298. Malone v. Brincat, 722 A.2d 5, 10 (Del. 1998).
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duty as "unremitting." 2 99 Moreover, fiduciary duty also extends beyond negative
prescription and includes an affirmative component. 300 This was eloquently described long
ago, in the seminal case of Guth v. Loft:

A public policy, existing through the years, and derived from a profound
knowledge of human characteristics and motives, has established a rule that
demands of a corporate officer or director, peremptorily and inexorably, the most
scrupulous observance of his duty, not only affirmatively to protect the interests
of the corporation committed to his charge, but also to refrain from doing
anything that would work injury to the corporation, or to deprive it of profit or
advantage which his skill and ability might properly bring to it, or to enable it to
make in the reasonable and lawful exercise of its powers. 30 1

This, of course, is entirely sensible. It is responsive to the nature of the fiduciary relation.
A beneficiary needs a fiduciary who is pursuing the beneficiary's interests-actively,
honestly, at all times, and in all respects relevant to the relationship. Anything less would
undermine the trust that is the foundation of the fiduciary relationship. Therefore, this is
what the law demands of fiduciaries. 302

This claim may seem excessive in light of the limited nature of judicial enforcement
of fiduciary duties generally and the duty of care in particular. However, the claim is made
advisedly. This is what the law demands of fiduciaries. What the courts will enforce is a
separate matter.30 3 Enforcement is an issue that involves many practical considerations.
Some of those considerations may be general enough to affect all of fiduciary law; others
are unique to the corporate law context. For the various reasons discussed throughout this
Article, corporate law has settled upon deferential review. But this decision does not affect
the underlying principles that animate fiduciary law.

Fiduciary duty is a broad concept that encompasses all of the individual fiduciary
duties. Thus, the duty of care is not a separate duty, unrelated to loyalty, that can easily be
eliminated. To the contrary, it is intimately related to the duty of loyalty: different in many
respects, but also fundamentally similar. Care and loyalty could be thought of as siblings:
each unique and yet both part of the same immediate family. Their true relationship,
however, is even closer than that analogy suggests. Care and loyalty-and good faith, as
well as any other fiduciary duties-are different manifestations of the one fiduciary duty.
Therefore, the duty of care cannot be eliminated without doing violence to the framework
of fiduciary duties (and, ultimately, to the duty of loyalty). It would be incoherent to
maintain that fiduciary duty requires directors to pursue the interests of the corporation and

299. See, eg., id.; Omnicare, Inc. v. NCS Healthcare, 818 A.2d 914, 938 (Del. 2003); Quicktum Design
Sys., Inc. v. Shapiro, 721 A.2d 1281, 1292 (Del. 1998).

300. See Strine et al, supra note 295, at 635 ("[W]e think it uncontroversial that the corporate law duty of
loyalty has an affirmative aspect, which demands that a fiduciary make a good faith effort to advance the best
interests of the corporation and its stockholders.").

301. Guth v Loft, 5 A.2d 503, 510 (Del. 1939). See Velasco, supra note 23, at 1262-63 (discussing how
"most of the passage [quoted above] actually deals with fiduciary duties generally, rather than the duty of loyalty
specifically").

302. Cf Miller, supra note 172, at 75 ("Fiduciary duties constrain the conduct of the fiduciary within the
ambit of the relationship so ascertained, but not beyond it.").

303. See generally Velasco, supra note 4, at 571-80 (discussing "[lt]he viability of the unenforced
requirement").
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its shareholders in all relevant respects except diligence. Diligence is highly relevant, and

to deny the duty of care is to deny that fiduciary duty is pervasive.

B. Oversimplification

As a matter of positive law, there is a corporate law duty of care. 30 4 However, the

duty is enforced weakly, at best. For the most part, directors face almost no risk of personal

liability for breach of the duty of care. Why, then, is there any interest in eliminating the

duty? It is not because of any pressing need: 30 5 at the present time, there is no crisis as
there once may have been. 30 6

A recurring theme among scholars who write in corporate law is the desire to simplify.
There are many who believe that the law of fiduciary duties has continuously grown to the
point where it has become too complex. 30 7 According to this view, the law needs

significant pruning.30 8 While this attitude is usually directed towards intermediate
standards of review, some consider the duty of care to be a doctrine that is expendable. 30 9

There is a similar sense among some scholars writing about fiduciary law generally.
Among some, there is a willingness to declassify the duty of care as fiduciary and limit

fiduciary duty to a prohibition against conflicts of interest. 3 10 I reject these views for three
reasons.

First, the law of corporate fiduciary duties is not overly complex. 3 11 Corporate
officers and directors are sophisticated people who generally also have access to legal
advice. If they can manage multibillion-dollar transactions and corporate reorganizations,
they likely canjuggle a handful of fiduciary duties. At the very least, they can handle more
than just one-and while the loyalty may be first on the list of fiduciary duties, care would
be second. Moreover, if corporate managers cannot handle more than one fiduciary duty,
they need only keep in mind the one fundamental duty to pursue the interests of the
shareholders. In short, the problem of complexity is more imagined than real.

Second, the complexity that exists is both inevitable and, to some extent, actually
desirable to management. As previously discussed, the law of fiduciary duties is standards-

304. See supra Part Ill.A (discussing pedigree of the corporate law duty of care).
305. See Bruner, supra note 57, at 1029 ("1 ultimately concede that there may be no pressing imperative to

restyle the duty of care in nonfiduciary terms moving forward-and that there may in fact be good reasons not to
do so[.]").

306. See supra notes 54-55 and accompanying text.
307. See, e.g., Allen et al., supra note 15, at 1291-95 (discussing "protean growth in ... judicial standards

of review"); Bruner, supra note 57, at 1031 ("Delaware's doctrinal structure... has, since the 1980s, continually
grown by accretion, piling complexity upon complexity[.]") See also Velasco, supra note 13, at 845
("intermediate standards [of review] . . multipl[ied] rather than coalesce[d]").

308. See, e.g., Allen et al., supra note 15, at 864-65 (undertaking "a rigorous functional evaluation of
existing corporate law standards of review" in order to "clarify their application, reduce their number, and
facilitate the task of corporate advisors and courts").

309. See Scott, supra note 5 and accompanying text. Cf Bruner, supra note 57, passim (questioning whether
duty of care should be considered a fiduciary duty).

310. See., e g, CONAGLEN, supra note 160, at 39 ("[D]uties of care are not peculiar to fiduciaries and so do
not merit consideration as 'fiduciary' duties."); Miller, supra note 291, at 976 ("It is ... unclear whether the duty
of care. . . is a fiduciary duty.").

311. See Velasco, supra note 23, at 1293 ("There is no great need for simplification.., because the numbers
at issue are relatively small ... and certainly not beyond the ability of practicing attorneys and sitting judges.").
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based, rather than rules-based. 3 12 However, as the law of fiduciary duties develops in a

common-law process, general principles get applied to particular circumstances and the

standards start to take on the characteristics of rules.3 13 The process is inevitable: even if

the courts were to recalibrate, it would eventually recur. Moreover, corporate managers

actually welcome this.3 14 Although there are many advantages to standards, they are by

nature indeterminate and therefore somewhat risky. Corporate managers prefer the

certainty of rules. 3 15 Whatever the standard may be, those who are subject to it will often

want it concretized into specific rules. 3 16 Thus, attempting to get rid of the accretion of

rules is somewhat futile.
Finally, although simplicity has its value, it should not come at the expense of the

substantive law and the values it represents. What is needed is the level of complexity that

is appropriate to the subject matter. 3 17 It might make sense to simplify highly technical

rules of conduct that were intended to implement general standards, but it is less defensible

to eliminate the underlying standards altogether. Thus, eliminating of the duty of care itself,

and possibly reducing fiduciary duty to a rule against self-dealing, goes too far.
Properly understood, fiduciary duties cannot be simplified by eliminating the duty of

care. Fiduciary law requires directors to pursue the interests of shareholders thoroughly.3 18

The duty of care merely requires them to do so with diligence. Diligence is one of the most

fundamental components of that duty, and one of the qualities that beneficiaries want most

out of their fiduciaries. 3 19 Thus, it would be impossible to eliminate the duty of care and

retain the broad conception of fiduciary duty. Doing so would not be a simplification of

the law, but an oversimplification. It would amount to a reconceptualization of the fiduciary

relationship.

C. Doomed to Failure

I have argued that fiduciary duty is a broad concept that necessarily encompasses the

duty of care, and that the elimination of the duty of care would amount to a reductionist

312. See supra Part 1I.C.1.
313. See Rock, supra note 78, at 1017 ("[D]espite the fact-specific, narrative quality of Delaware opinions,

over time they yield reasonably determinate guidelines."). But compare id at 1015 ("[T]he Delaware courts fill
out the concept of 'good faith' through fact-intensive, normatively saturated descriptions of manager, director,
and lawyer conduct, and of process-descriptions that are not reducible to rules[.]").

314. Cf Steele & Verret, supra note 276, at 209-10 ("[B]oards and deal lawyers ... hope to structure
negotiated deals that are advantageous to parties involved without running afoul of their fiduciary duties, yet face
overwhelming uncertainty of the line that divides measures protected by the business judgment rule from those
that violate fiduciary duties ").

315. Of course, what they really want is the right rule. But, ceteris paribus, a rule might be preferable to a
standard.

316. Cf Rock, supra note 78, at 1014 ("There is a persistent tendency to acknowledge that Delaware
corporate law largely involves standards, but then to try to reduce it to a set of rules.").

317. Cf Veasey & Di Guglielmo, supra note 13, at 1413 ("Fiduciary law is based on equitable principles.
Thus, it is both inherently and usefully indeterminate, because it allows business practices and expectations to
evolve, and enables courts to review compliance with those evolving practices and expectations."); Allen et al.,
supra note 15, 1294 ("Given the blunt nature of the fiduciary doctrine tool, judges must instead describe fiduciary
duties in general terms that can (it is hoped) be sensibly and fairly applied in future diverse circumstances in
which directors are called upon to act.").

318. See supra notes 298-300 and accompanying text (discussing pervasiveness of the duty of care).
319. See supra note 266 and accompanying text.
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oversimplification of the law. As my final claim, I submit that the urge to simplify-or
oversimplify-fiduciary duties is ultimately doomed to failure. In the long run, courts
sitting in equity, as the Delaware courts do, will be unable or unwilling to permit directors
to ignore their fiduciary duties, broadly understood.

I start with the observation that courts like to develop tests that allow them a great
deal of flexibility. This flexibility is perhaps most evident in standards such as the entire
fairness test and enhanced scrutiny. 320 However, my point is better illustrated by reference
to the waste test.321 The business judgment rule stands for the proposition that the courts
will not review the substantive merits of business decisions. 322 In Brehm v. Eisner,323 the
Delaware Supreme Court made a very forceful statement to that effect:

As for the plaintiffs' contention that the directors failed to exercise "substantive
due care," we should note that such a concept is foreign to the business judgment
rule. Courts do not measure, weigh or quantify directors' judgments. We do not
even decide if they are reasonable in this context. Due care in the decisionmaking
context is process due care only.324

Scholars tend to agree that courts should not review the substance of business decisions
absent some other breach of fiduciary duty.325 This policy is so strong that many consider
the business judgment rule to be a policy of non-review, rather than a standard of review. 326

As a standard of review, the waste test has been called "a theoretical exception," because
it "has resulted in no awards of money damages against corporate officers or directors in
Delaware[.]- 327 Nevertheless, courts seem to be unable to do away with the waste test. 328

Even as courts opine on the strength of the business judgment rule, they generally reserve
the right to review the substance of business decisions. Thus, for example, the passage from
Brehm v. Eisner quoted above continues as follows: "Irrationality is the outer limit of the
business judgment rule. Irrationality may be the functional equivalent of the waste test or
it may tend to show that the decision is not made in good faith, which is a key ingredient
of the business judgment rule."32 9

It stands to reason that, if the courts cannot let go of review for substance, they will
be even more hesitant concerning the decision-making process.

However, my claim does not rely on this intuition. The fact is that we have seen
something that very closely resembles what I suggest can happen. I am speaking of the
virtual elimination of the duty of care by the legislature and its subsequent revival by the

320. See Weinberger v. UOP, Inc., 457 A.2d 701, 711 (Del. 1983) (describing entire fairness test); Unocal
Corp. v. Mesa Petroleum Co., 493 A.2d 946, 954-57 (Del. 1985) (establishing enhanced scrutiny). Other notable
examples would include the tests for piercing the corporate veil and corporate opportunities.

321. See generally I BLOCK ET AL., supra note 6, at 84-90, 93-97 (discussing the waste test); see also
Velasco, supra note 23, at 1252-56 (same).

322. See supra notes 26-27, 96-97 and accompanying text.
323. Brehm v. Eisner, 746 A.2d 244 (Del. 2000).
324. Brehm, 746 A.2d at 264 (emphasis in the onginal); see supra note 74 and accompanying text.
325. See supra notes 74-75 and accompanying text.
326. See supra note 15 and accompanying text.
327. Gagliardi v. Trifoods Int'l, Inc., 683 A.2d 1049, 1051-52 (Del. Ch. 1996) See supra note 27 and

accompanying text.
328. See supra note 8 and accompanying text.
329. Brehm, 746 A.2d at 264.
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courts.
Consider the following narrative: In Smith v. Van Gorkom,3 30 the Delaware Supreme

Court sought to breathe life into the duty of care. Apparently, it went too far, because
legislatures responded by allowing the adoption of exculpation provisions. 331 Allowing the
elimination of damages for duty of care claims eviscerated the duty of care. Rather than
being rare but theoretically possible, damages for breach of the duty of care became
impossible. However, this situation would not last forever. Over time, the specter of the
Van Gorkom decision receded, and the need for a duty of care grew. At the continual
prodding of shareholder plaintiffs, the Delaware courts eventually relented and allowed
duty of care claims to be recast as duty of good faith claims in Disney and Stone v. Ritter.332

The significance of this development cannot be overstated: because good faith claims
cannot be exculpated, damages based on carelessness became a possibility once more.

Of course, the Delaware courts would not agree with the foregoing narrative. They
insist that gross negligence, which would be enough to establish a duty of care violation,
is insufficient to establish a good faith violation. 333 Thus, the legislative decision to allow
exculpation for care claims but not for good faith claims has been respected. 334 However,
that response is not entirely satisfying.

The standard of review for duty of care claims was never entirely clear. It has been
articulated in many different ways over the years.3 35 It was only in 1984 that the Delaware
Supreme Court settled upon the formulation of gross negligence. 336 Even so, the term gross
negligence has been interpreted in many different ways. Some have interpreted it as
synonymous with recklessness. 337 Thus, when the Delaware Supreme Court held that
conscious disregard of one's duties, or recklessness, would be sufficient to establish a
violation of the duty of good faith, it was arguably restoring Delaware law to (one plausible
interpretation of) the pre-exculpation business judgment rule.

This view is buttressed by the Delaware Supreme Court's reliance on the Caremark
opinion. 338 Although the Stone opinion interpreted Caremark as involving the duty of good

330. Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985).
331. See supra notes 19-20 and accompanying text.
332. In re the Walt Disney Company Deriv. Litig., 906 A.2d 27 (2006); Stone v. Ritter 911 A.2d 362 (Del.

2006).
333. Disney, 906 A.2d at 65
334. See id. ("[A] corporation can exculpate its directors from monetary liability for a breach of the duty of

care, but not for conduct that is not in good faith. To adopt a definition of bad faith that would cause a violation
of the duty of care automatically to become an act or omission 'not in good faith,' would eviscerate the protections
accorded to directors by the General Assembly's adoption of Section 102(b)(7).").

335. See, e.g., I AMERICAN LAW INSTITUTE, PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND
RECOMMENDATIONS § 4.0 1(c) (2005) (stating the requirements for making a business judgment in good faith); 2
MODEL Bus. CORP. ACT § 8.31, official cmt., at 8-197 (2002) ("In basic principle, a board of directors enjoys a
presumption of sound business judgment and its decisions will not be disturbed (by a court substtuting its own
notions of what is or is not sound business judgment) if they can be attributed to any rational business purpose.")
(citation omitted). For additional formulations, see I KNEPPER & BAILEY, supra note 42, § 2.01, at 2-1 to -5
(providing various conceptions of the business judgment rule standard).

336. See Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984) ("[U]nder the business judgment rule director
liability is predicated upon concepts of gross negligence.").

337 See, e.g, Allen et al., supra note 15, at 1300 ("[G]ross negligence.., involves a devil-may-care attitude
or indifference to duty amounting to recklessness.").

338. In re Caremark Int'l, Inc. Deriv. Litig., 698 A.2d 959 (Del. Ch. 1996).
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faith, the case was clearly a duty of care case: "even the most cursory reading of Caremark
demonstrates that Allen viewed oversight liability as a species of the duty of care . . .- 339

The case was decided as a care case, and the issue involved-monitoring-is a care issue.
Indeed, at the time Caremark was decided, good faith was barely even on the judicial radar.
Thus, the Stone court not only converted monitoring into a good faith issue, it also took the
Caremark standard, which was intended as a duty of care standard34 0-an application of
the business judgment rule, as Chancellor Allen saw it341-and repurposed it as the
standard for good faith.

When viewed in this light, the developments in Stone seem downright illegitimate. 342

Although the legislature had decided that care issues should be entirely exculpable, the
Supreme Court decided that they could lead to liability after all. As a result, the attempt to
eliminate the duty of care had ultimately failed.

I do not mean to suggest that the foregoing account is the correct way to interpret the
events in Stone. The opinion can legitimately be understood to address the independent and
non-exculpable issues of good faith and intentional misconduct. 343 Nevertheless, the
narrative remains compelling. It suggests that attempts to restrict fiduciary duties may be
doomed to failure.

Two final points are worth making. First, the Delaware courts' current understanding
of the duty of good faith makes the status of the duty of care less important as a practical
matter. Apparently, care-type issues survive in the guise of good faith. Second, care-type
claims are not necessarily dependent upon the duty of good faith. The Stone court
announced a broad conception of the duty of loyalty. 344 Similarly, Chief Justice Strine has
forcefully advocated for a broad interpretation of the concept of loyalty. 345 Given that the
concepts of care and loyalty are not as distinct as they may at first appear, 346 it would not
be fanciful to imagine that the court could find other ways to inject care-type issues into
the capacious duty of loyalty. The most obvious way would be to declare shirking to be a
form of self-dealing. 34 7

All of this is unfortunate. It does very little to simplify the law. To the contrary, it
conflates the law and does so in ways that can seem illegitimate. Thus, the courts should

339. Bainbndge et al., supra note 200, at 595-96.
340. See Caremark, 698 A.2d at 968 ("[Tlhe core element of any corporate law duty of inquiry ... [is]

whether there was good faith effort to be informed and exercise judgment.").
341. See id. at 967-68 ("[T]he business judgment rule is process oriented and informed by a deep respect for

all good faith board decisions."); Gagliardi v. TriFoods Int'l, Inc., 683 A.2d 1049, 1051 (Del. Ch. 1996) ("1 start
with what I take to be an elementary precept of corporation law: in the absence of facts showing self-dealing or
improper motive, a corporate officer or director is not legally responsible to the corporation for losses that may
be suffered as a result of a decision that an officer made or that directors authorized in good faith.").

342. See Velasco, supra note 23, at 1304 ("[T]he court converted a duty of care claim, which the legislature
had determined should be exculpable, into a duty of loyalty issue, which is not.").

343. See id. at 1304 ("If the failure to monitor reflects intentional misconduct, however, it also violates a
duty of good faith and is not exculpable "). This view depends upon the premise that the view that gross negligence
amounts to recklessness is simply wrong.

344. See Stone v. Riltter, 911 A.2d 362, 370 (Del. 2006) ("[T]he fiduciary duty of loyalty is not limited to
cases involving a financial or other cognizable fiduciary conflict of interest. It also encompasses cases where the
fiduciary fails to act in good faith.").

345 See generally Strine et. al, supra note 295.
346. See supra notes 268-269 and accompanying text.
347. See id.
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avoid the urge to (over-)simplify the law of fiduciary duties and instead just try to get it
right.

A broad understanding of fiduciary duty allows for the existence of multiple, but well-

defined, fiduciary duties. Care would deal with diligence issues and would be afforded a

great deal of (but not unlimited) deference. Loyalty would be confined to conflicts of

interest, as it traditionally has been, and would be scrutinized closely. And good faith would

be limited to those rare cases that involve intentional misconduct. 348 This is a much simpler

model than the alternative provided by Stone, where one can never be sure what is required

by the capacious duty of loyalty. More importantly, it is a solid and stable model that

respects the purpose of fiduciary duties in the first place.

V. CONCLUSION

In this Article, I have set forth a comprehensive defense of the fiduciary duty of care

in corporate law. I have considered various arguments against the duty of care, as well as

those in favor. With respect to the former, I concluded that the arguments support reduced

enforcement of the duty of care, but not its elimination. With respect to the latter, I

concluded that there are legitimate and important reasons to have a duty of care. Corporate

law respects both sets of concerns by maintaining a duty of care that is deliberately

underenforced, but not entirely unenforceable. I closed with an explanation of the wisdom

and importance of this result.
My ultimate goal in writing this Article has been to create space for a meaningful duty

of care in corporate law. The value of the duty of care need not come from strict legal

enforcement-a fact that corporate law has long realized. However, the lack of

enforcement should not render the duty of care meaningless, and it certainly does not render

it unnecessary. Corporate law and fiduciary law both need the duty of care. They need

fiduciaries to pursue the interests of the beneficiaries in all relevant respects, including with

diligence. Thus, corporate law must tell managers that this is what the law requires and
demands of them.

348 In other work, I have argued that there are other fiduciary duties as well. See generally Velasco, supra

note 23 (adding objectivity and rationality to care, loyalty, and good faith).
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