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document, an unconditional legal respect for the lives of every person 
within it. No one in American history understood this principle of justice 
better than did Abraham Lincoln. In the wake of a Civil War during which 
he commanded the armed forces that ended slavery, the American people 
enshrined in their Constitution the requisite root principle of justice: "No 
state"-and by implication, not the federal government, either-"shall 
deny to any person within its jurisdiction the equal protection of the 
laws,"40 including, most importantly, those against homicide. 

The text of the Fourteenth Amendment alone strongly suggests that 
the term "person" is an unqualified reference to some natural kind or class 
of beings. After all, it says: "any person" (semantically equivalent to "all 
persons," or "every person").41 Anyone concerned about justice within the 
human community who reads those words would presume that its meaning 
incorporates a moral reality, namely, all those who truly are human 
persons. The structure of the amendment reinforces this reading-at-a­
glance. The plain inference drawn from the whole Fourteenth Amendment 
would be that, because Americans were concerned to forestall anything 
like the chattel slavery that they had just so violently slain, they were 
amending the Constitution to block any future treatment of powerless 
individuals (such as had been African Americans) as sub- or non-persons, 
with only those rights and immunities that the master class found it 
acceptable to recognize. The non-negotiable demands of genuine human 
rights went out of the picture. 

The historical record confirms the expansive reference that these 
textual and structural considerations indicate. 42 Ohio Representative John 
Bingham sponsored the Fourteenth Amendment in the House of 
Representatives. During debate over what is now Section One-the "any 
person" guarantees of due process and equal protection-Bingham 

Id. 

40. U.S. CONST. amend. XIV,§ 1. The full text of Section 1 reads: 
All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without 
due process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws. 

41. Id. (emphasis added). 
42. The historical materials touched on in this and the following paragraph 

are covered in greater detail in Gerard V. Bradley, Constitutional and Other 
Persons, in REASON, MORALITY, AND LAW: THE PHILOSOPHY OF JOHNFINNIS 247 
(John Keown & Robert P. George eds., 2013). 
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described its coverage as "universal."43 It applied, he said, to "any human 
being."44 Bingham's counterpart in the Senate, Senator Jacob Howard, 
emphasized that the amendment applied to every member of the human 
family. 45 Addressing a large crowd on July 18, 1866, Indiana Governor 
Oliver Morton declared that Section One "intended to throw the equal 
personal and proprietary protection of the law around every person who 
may be within the jurisdiction of the state."46 Senator Howard stated that 
"[i]t establishes equality before the law, and it gives to the humblest, the 
poorest, the most despised of the race the same rights and the same 
protection before the law as it gives to the most powerful, the most 
wealthy, or the most haughty."47 He told the Senate that Section One did 
"away with the injustice of subjecting one caste of persons to a code not 
applicable to others."48 

Newspaper coverage of the debate over the Amendment included such 
paraphrases for the reference to "person" in Section One as "all men" and 
"all men as equals before the law of God and man."49 The New York 
Times opined that the "equal protection of the laws is guaranteed to all, 
without any exception. "50 This prevailing spirit of inclusion is succinctly 
captured in an Iowa judicial opinion handed down in 1868, the year the 
Fourteenth Amendment was ratified. The state supreme court said that the 
common law is "to be commended, for its all-embracing and salutary 
solicitude for the sacredness of human life and the personal safety of every 
human being."51 The court wrote that "[t]his protecting, paternal care, 
envelop[s] every individual like the air he breathes," and it "not only 
extends to persons actually born, but, for some purposes, to infants en 
ventre sa mere [in a mother's womb]."52 

This historical evidence could be multiplied.53 

43. Id. at 264. 
44. Id. 
45. See id. 
46. Id. at 265. 
47. Id. at 264. 
48. Id. 
49. Id. at 265. 
50. Id. 
51. State v. Moore, 25 Iowa 128, 135 (1868). 
52. Id. 
53. See the research reported in, for example, James S. Witherspoon, 

Reexamining Roe: Nineteenth Century Abortion Statutes and the Fourteenth 
Amendment, 17 ST. MARY'S L. J. 29 (1985), and Joshua J. Craddock, Protecting 
Prenatal Persons: Does the Fourteenth Amendment Prohibit Abortion?, 40 
HARV. J. L. &PUB. POL'Y 539 (2017). 
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This whole project would be subverted if "any person" was !imitable 
to those admitted to membership in the protected class, just as it suited the 
people in charge, some master class whose asserted control over the fates 
of putatively sub- or non-persons was, for some reason, regarded as 
controlling. This was essentially Ronald Dworkin's argument in his book 
Life's Dominion. 54 Treating "personhood" as an intra-systemic riddle, to 
be solved by a feat of technical legal reasoning-as if the law were as 
impervious to the reality of persons as Chancery was to justice in Jarndyce 
v. Jarndyce-would be just as calamitous.55 

In light of the historical evidence about the expansive reference of the 
term "person," lawyers for Texas naturally argued in Roe v. Wade that the 
word in the Fourteenth Amendment included the unborn because they are, 
in truth, persons.56 The Court readily acknowledged this to be the decisive 
question. Justice Blackmun wrote for the Roe majority: Texas "argue[s] 
that the fetus is a 'person' within the language and meaning of the 
Fourteenth Amendment. In support of this, they outline at length and in 
detail the well-known facts of fetal development. If this suggestion of 
personhood is established," he wrote, the abortion-rights case "of course, 
collapses, for the fetus' right to life would then be guaranteed specifically 
by the Amendment," a "collapse" that (Blackmun noted) even the lawyers 
for Jane Roe conceded.57 

The Roe Court met Texas' dispositive claim with the zeal of a clerk 
and the compassion of a highwayman. To resolve Texas' challenge, 
Blackmun turned the Court's gaze, not outward toward a moral claim 
about persons, but inward to the conventional meaning of a legal term of 
art. Blackmun catalogued in Roe the 22 or so usages of the word "person" 
in the entire Constitution. (These included, for example, stipulations about 
the minimum age for various political offices and about runaway convicts 
and fugitive slaves.) Blackmun then wrote for the Court that, "in nearly 
all these instances, the use of the word is such that it has application only 
postnatally. None indicates, with any assurance, that it has any possible 
prenatal application."58 

54. See Gerard V. Bradley, Life's Dominion: A Review Essay, 69 NOTRE 
DAME L. REV. 329 (1993). 

55. See generally CHARLES DICKENS, BLEAK HOUSE (1853). 
56. See Gerard V. Bradley, The Future of Abortion Law in the United States, 

NAT'L CATH. BIOETHICS QUARTERLY 633,650 (Winter 2016). 
57. Roe v. Wade, 410 U.S. 113, 156-57 (1973). 
58. Id. at 157 (emphasis added). Blackmun added that "throughout the major 

portion of the 19th century prevailing legal abortion practices were far freer than 
they are today." Id. at 158. He said that his conclusion in Roe against the 
Fourteenth Amendment "personhood" of the unborn "is in accord with the results 
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Those 20-odd usages do indeed have no such "applications." Fetuses 
do not, for example, run for president, and the Constitution says that they 
may not. But that exclusion does not render them non-persons, any more 
than it renders anyone who is foreign-born, or who is not yet 35 years old, 
or who has not lived in America for 14 years, anon-person.59 Nor does the 
fact that fetuses cannot be extradited: neither an unborn child nor any other 
child can commit a crime. No youth can therefore become an interstate 
fugitive, and so be liable to extradition. Yet, the reality that the 
Constitution's extradition clause60 does not apply to, say, an eight-year­
old does not mean that the child is not a "person." Blackmun's other 
"applications" similarly have no tendency to define "person" or to 
establish when any "person" begins. Besides, the question in Roe was 
limited to when "persons" begin when it comes to the equal protection of 
state laws against homicide. And Blackmun's opinion for the Court surely 
recognized that that had potential "application" prenatally. The crucial 
question in Roe was whether it in fact does have "application" before birth, 
a question that the Justices "answered" by compiling a constitutional index 
of "person." 

Roe v. Wade has raged like a firestorm through American 
constitutional law ever since the Court handed it down in 1973. No 
decision of the Court since Dred Scott v. Sandford61 has been so 
bitterly criticized.62 None-with the possible exception of Brown v. 

reached in those few [recent; that is, post-1960] cases where the issue has been 
squarely presented." Id. 

59. U.S. CONST. art. II, § 1, cl. 5 ("No Person except a natural born Citizen, 
or a Citizen of the United States, at the time of the Adoption of this Constitution, 
shall be eligible to the Office of President; neither shall any Person be eligible to 
that Office who shall not have attained to the Age of thirty five Years, and been 
fourteen Years a Resident within the United States."). 

60. Id. art. IV, § 2. ("A person charged in any State with Treason, Felony, or 
other Crime, who shall flee from Justice, and be found in another State, shall on 
Demand of the executive Authority of the State from which he fled, be delivered 
up, to be removed to the State having Jurisdiction of the Crime."). 

61. 60 U.S. 393 (1857). 
62. The tone of criticism was set by Justice White in his Roe/Doe dissent 

(joined by Justice Rehnquist): 
I find nothing in the language or history of the Constitution to support 
the Court's judgments .... As an exercise of raw judicial power, the 
Court perhaps has authority to do what it does today; but in my view its 
judgment is an improvident and extravagant exercise of the power of 
judicial review that the Constitution extends to this Court. 

410 U.S. 179, 221-22 (1973). The most important of the early scholarly criticisms 
was no doubt that of John Hart Ely, then perhaps the leading academic 
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Board of Education63-has so shaped American political life in its 
wake. 64 Yet no constitutional conservative on the Court has disputed 
the Roe Court's conclusion that the unborn do not count as "persons" 
guaranteed the equal protection of the laws. None has ever engaged in 
judicial writings with the overwhelming evidence of text, structure, 
and history that "person" refers to a moral reality. This is not to say 
that conservatives have asked about that reality and come away with 
the wrong answer. It is that conservatives hold exactly what Harry 
Blackmun held: the truth of the matter about when persons begin is 
irrelevant to the meaning of the constitutional guarantee of equal legal 
protection against being killed. 

No conservative on the Court, including several whom it could be 
safely supposed hold pro-life convictions, has pointed out the 
elementary errors of legal reasoning in Blackmun's method. These 
errors include the decisive one, which is that his constitutional index 
of "person" has no tendency whatsoever to settle when people begin. 
"Applications" are not "definitions." Stipulations about what some 
"persons" may or may not do imply nothing about when persons begin. 
The term "person" in Blackmun's catalogue is almost always qualified by 

constitutional lawyer in the country and one who described himself as, politically, 
pro-choice. Ely nonetheless wrote in the Yale Law Journal that Roe is not 
constitutional law and gave no indication that it was trying to be. John Hard Ely, 
The Wages of Crying Wolf, A Comment on Roe v. Wade, 82 YALE L. J. 920, 
(1973). 

63. 347 U.S. 483 (1954). The long, and long overdue, social conflict over 
desegregation of public facilities touched off by the Brown decision is chronicled 
in R. Kluger's Simple Justice: The History of Brown v. Board of Education and 
Black America's Struggle for Equality (1975). 

64. Conservatives in past decades have highly prioritized the goal of 
reversing Roe, and left-leaning commentators also recognize this possibility that 
grows more plausible each time a new conservative is confirmed at the U.S. 
Supreme Court. This apprehension is evident in articles commenting on the 
confirmation process of recent Supreme Court nominees. See Corey 
Brettschneider, Gorsuch, Abortion and the Concept of Personhood, N.Y. TIMES 
(Mar. 21, 2017), https://www.nytimes.com/2017/03/21/opinion/gorsuch-abortion 
-and-the-concept-of-personhood.html [https:/ /perma.cc/XV7Y-U77N]; Charlie 
Savage & Sheryl Gay Stolberg, Newly Revealed Emails Raise Fresh Objections 
to Kavanaugh Confirmation, N.Y. TIMES (Sept. 6, 2018), https://www.nytimes 
.com/2018/09 /06/us/politics/kavanaugh-confirmation-hearings.html [https :/ /per 
ma.cc/T3KG-CPYU]; Adam Liptak, Barrett's Record: A Conservative Who 
Would Push the Supreme Court to the Right, N.Y. TIMES (Nov. 2, 2020), 
https://www.nytimes.com/article/amy-barrett-views-issues.html [https://perma.c 
c/DAZ4-9YRY]. 
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some attribute, status, or achievement, such as being "free" (not enslaved) 
or as "holding an office," or having arrived at a certain age. Only in the 
Due Process and Equal Protection Clauses does the term "person" appear 
in its full extension. In every other instance examined by Blackmun, 
"person" is accompanied by an adjectival or adverbial predicate. None is 
used in Section One; there it is: "person" simpliciter.65 No 
accomplishment or exercisable capacity or adjective or adverb is needed 
for any person to be a beneficiary of a right not to be unjustifiably killed. 
Roe nowhere referenced the Court's own confident conclusion five years 
earlier that "illegitimate children are not "nonpersons" because "[t]hey are 
humans, live, and have their being," and so "are clearly 'persons' within 
the meaning of the Equal Protection Clause of the Fourteenth 
Amendment."66 According to these criteria in light of uncontroversial 
biological data67 about the distinct individuality of the embryo from the 
moment of its inception, the unborn are just as surely "persons." 

Constitutional conservatives have taken up none of these criticisms. 
They have instead taken on board Blackmun's fatally mistaken 
methodology. The standard conservative critique of Roe is that the 
majority Justices imagined themselves to be Platonic Guardians who 
would rule the people wisely, in disregard of the plebeian task of 
legal interpretation of the Constitution. The basis for this charge, 
however, is scarcely evident from an opinion that is so attentive to 
text, history, and precedent. The Roe opinion's aversion to philosophy 
(Platonic or otherwise) is plainly visible. Justice Blackmun wrote: ''When 
those trained in the respective disciplines of medicine, philosophy, and 
theology are unable to arrive at any consensus [ about when people begin], 
the judiciary, at this point in the development of man's knowledge, is not 
in a position to speculate as to the answer. "68 The Justices therefore would 
"not resolve the difficult question of when life begins."69 This is exactly 
what constitutional conservatives maintain. 

Justices White (nominated by John Kennedy) and Rehnquist (a Nixon 
appointee) dissented in Roe. But neither resisted the Court's indifference 
to who really is a "person." All the other Republican appointees sitting 

65. See U.S. CONST. amend. XIV. 
66. Levy v. Louisiana, 391 U.S. 68, 70 (1968). 
67. For a compelling argument that persons begin at fertilization, see ROBERT 

P. GEORGE & CHRISTOPHER TOLLEFSEN, EMBRYO: A DEFENSE OF HUMAN LIFE 
(2008). 

68. Roe v. Wade, 410 U.S. 113, 159 (1973). 
69. Id. 
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in 1973 joined the Blackmun opinion in Roe. 7° Conservative 
constitutionalists since have lambasted Roe, not for its cadaverous refusal 
to face the reality of when persons begin, but rather for the creativity with 
which Blackmun and the Court discovered, within an already suspect 
constitutional right of privacy, a heretofore undetected right to abortion. 

The Roe court did not find a right to abortion, however, in any 
speculative exploration of privacy in any of its senses. Blackmun 
found abortion in the commonplace trials of parenting. The Court 
listed some of these "detriment[s]" (the Court's word) in the opinion. 71 

Against these challenges of ( chiefly) being a mother (though not, for 
the most part, of pregnancy or childbirth) stood, as some Justices 
described the alternative in their internal correspondence, an abstract, 
speculative possibility, some concept of "potential" or inchoate life 
about which there was assertedly no truth available to human reason, 
and about which there was no consensus of opinion in society. 72 

70. Besides Justice Blackmun, Republican-appointed Justices joining the 
majority opinion in Roe included Justices Burger, Brennan, Stewart, and Powell. 

Id. 

71. Roe, 410 U.S. at 153. 
Specific and direct harm medically diagnosable even in early pregnancy 
may be involved. Maternity, or additional offspring, may force upon the 
woman a distressful life and future. Psychological harm may be 
imminent. Mental and physical health may be taxed by child care. There 
is also the distress, for all concerned, associated with the unwanted child, 
and there is the problem of bringing a child into a family already unable, 
psychologically and otherwise, to care for it. In other cases, as in this 
one, the additional difficulties and continuing stigma of unwed 
motherhood may be involved. 

72. While Roe was being considered, Brennan wrote in a memorandum 
to Douglas that "moral predilections must not be allowed to influence our 
minds in setting legal distinctions," here quoting Tom Clark, who quoted 
Oliver Wendell Holmes. "The law deals in reality not obscurity-the known 
rather than the unknown. The law does not deal in speculation." See Bradley, 
supra note 42, at 253 n.17. The Roe Court concluded that the state may not 
"by adopting one theory of life ... override the rights of the pregnant 
women that are at stake." Roe, 410 U.S. at 162. 

John Jeffries clerked for Justice Lewis Powell the term after Roe, and 
describes in his excellent biography of that Justice how the 

idea that a fertilized embryo was a fully recognized human life 
would always seem to [Powell] unacceptably remote from ordinary 
experience. That this belief was closely associated with the Catholic 
Church only made it easier for him to dismiss. No argument would 
have persuaded Powell that the disturbing realities of unwanted 
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There are sound bases for criticizing the Roe Court here, not least that 
Blackmun established not so much a right to abortion as a parental license 
for infanticide. Excessive philosophizing is not one of them. 73 In fact, 
constitutional conservatives have steadily maintained that the Constitution 
throws its weight behind neither the abortion-seeking pregnant woman nor 
her unborn child.74 The matter is left entirely to the states: if California 
wants to have abortion-on-demand, Californians are at liberty to have it. 
If Alabamans want to have no legal abortion, so be it. "Reversing" Roe for 
constitutional conservatives since 1973 means no more, though no less, 
than that. 

Justice Blackmun got one thing right in his opinion for the Roe Court. 
He wrote that "the Constitution does not define 'persons' in so many 
words."75 The Constitution does not define "persons" in any words at all. 
The Fourteenth Amendment, considered without reference to some extra­
constitutional, independently established grounds for delimiting the class 
of persons, would not provide equal protection of the laws to anyone. 

Many constitutional conservatives disagree. They think that the first 
words of the Fourteenth Amendment ("All persons born or naturalized in 
the United States .... ") at least stipulate (even if they "define" nothing) 
that all humans are "persons" once they are born. Justice Potter Stewart at 
one point during the Roe oral argument flatly declared that the Fourteenth 

pregnancy and back-alley abortion should be subordinated to 
religious dogma. 

JOHN JEFFRIES, JUSTICE LEWIS POWELL: A BIOGRAPHY 350 (2001). 
73. Some courts have even established abortion-on-demand as a 

metaphysical criterion. They reason that any entity which might be killed without 
justification-such as the unborn child by its mother, per the Court's holding in 
Roe-must not be a "person"; otherwise, the holding in Roe would be barbaric. 
This inversion of priorities-(misguided) ethics over metaphysical realities­
explains why so many evidently pro-choice people oppose feticide statutes, which 
invariably include a carve-out for Roe and so do not impede abortion access at all. 
But feticide laws characteristically treat the unborn as persons with the same right 
not-to-be-killed as anyone else, except for lawful abortion. The same people 
oppose laws requiring humane disposal of fetal remains for the reason that the 
requirement implies, or at least strongly suggests, that the unborn are like 
everyone else. See, e.g., Boxv. Planned Parenthood oflnd. & Ky., 139 S. Ct. 1780 
(2019). 

74. Justice Scalia at the Gregorian University: "Left, Right and the Common 
Good, THE TRUTH WILL MAKE You FREE (Mar. 6, 2016), http://robertaconnor 
.blogspot.com/2016/03/justice-scalia-at-gregorian-university .html [https:/ /perma 
.cc/6RDD-A9R2]. 

75. Roe, 410 U.S. at 157. 
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Amendment "defines 'person' as somebody who's born."76 But it does no 
such thing. Neither there nor elsewhere in the Constitution is there 
anything resembling a definition of "person." Section One of the 
Amendment does stipulate that a "citizen" is a "person born or naturalized 
in the United States."77 But this does not supply any definition of"person." 
A law that said that "all persons who step foot on Ellis Island are thereby 
citizens of the United States" would not imply that human individuals 
swimming nearby are not "persons." A constitutional clause conferring 
"citizen" status according to the location of a "person's" birth does not 
imply that babies born overseas are not persons. Nor does it imply that 
babies carried in the wombs of women living in the United States are not 
yet "persons." Those opening words of the Amendment are, moreover, 
most naturally read to implicitly recognize that birth is an event during a 
"person's" life, and not the date of its beginning. 

Neither text nor history nor structure nor even ordinary canons of 
sound reasoning explain conservatives' refusal to consider whether the 
unborn are constitutional "persons." The root of their refusal is instead 
their methodological commitment to philosophical abstinence. That 
commitment is, at least in the case of abortion, wistful. It does not 
effectively shield conservatives from the truth about when persons begin. 
For it is one thing to deny a specifically judicial competence to engage in 
moral-philosophical reasoning. It is another thing entirely to impoverish 
the Constitution itself with a similar disability. Even if the root of 
conservative hesitation is a visceral concurrence in Blackmun's 
agnosticism-since the Constitution does not "define" person, "the 
judiciary ... is not in a position to speculate as to the answer"78-nothing 
follows about the meaning of the Constitution. The hesitation establishes 
only a specific judicial incompetence. It does not, save upon a radically 
unsound equation of constitutional meaning with the institutional 
competence of judges, settle anything about the constitutional meaning or 
reference of the word "person." All that follows from the conservatives' 
intuitive agreement with Blackmun is, not that the unborn fail to launch as 
"constitutional persons," but that the primary authority to hold states to the 
last full measure of equal protection resides elsewhere in the constitutional 

76. SeeTranscriptofOralArgumentat24,Roev. Wade,410U.S.113 (1973) 
(No. 70-18), https://www.supremecourt.gov/pdfs/transcripts/1972/70-18 _ 10-l l-
1972.pdf [https://perma.cc/YR69-R5GM]. 

77. U.S. CONST. amend. XIV. 
78. Roe, 410 U.S. at 159. 
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system. That residence would be in Congress, as both the text of the 
Amendment (Section Five) and the history of its adoption shows.79 

Conservatives' aversion is wistful also because the truth of the matter 
is embedded in ordinary canons of judicial review that neither 
conservatives nor their liberal activist brethren question. Any state law 
permitting, say, post-viability abortions must-as all laws must in our 
constitutional order-satisfy courts that it has a "rational basis." What 
could be the basis in reason for according a newborn exactly the same legal 
protection against being killed as that accorded to the newborn' s parents, 
but for according it no legal protection at all just one instant earlier? Is it 
rational to suppose that any natural class of beings springs into existence 
at birth like that, as if ex nihilo? Could any legislature rationally conclude 
that a "person" with the full panoply of constitutional rights comes to be 
so suddenly, from what was just inches and seconds earlier some sort of 
wholly non-personal predecessor with no rights at all? 

Any permissive abortion law must pass this elementary rational basis 
level of constitutional scrutiny. About any abortion-permissive law, a 
court must ask itself: is it rational to judge that there is a substantial change 
in the metaphysical status of the unborn, somewhere between the 
formation of what biology indisputably establishes is a unique human 
individual at the moment of fertilization, and the delivery of that individual 
months later? Is it rational to so judge, as the truth about when persons 
begin has become more evident and therefore less reasonably deniable 
since 1973? Prenatal research, sonograms, and DNA evidence of how the 
embryo carries within it all the information needed to direct the tiny 
person's growth throughout life show conclusively the existential 
continuity of everyone from fertilization to death. These biological and 
other scientific facts very strongly indicate, if they do not simply show, 
that each one of us began as a person in a moral sense when our bodies 
began. Because our bodies began at conception, then so did we.80 

79. U.S. CONST. amend. XIV, § 5 ("The Congress shall have power to 
enforce, by appropriate legislation, the provisions of this article."); see also 
WILLIAM E. NELSON, THE FOURTEENTH AMENDMENT: FROM POLITICAL 
PRINCIPLE TO JUDICIAL DOCTRINE 110-11 (1988) (explaining that "[t]he 
Fourteenth Amendment was understood less as a legal instrument to be elaborated 
in the courts than as a peace treaty to be administered by Congress in order to 
secure the fruits" of victory in the Civil War). 

80. For a compelling argument along these lines, see GEORGE & TOLLEFSEN, 
supra note 67. The question of minimum constitutional rationality is all the more 
compelling in light of the burgeoning number of convictions in both state and 
federal courts of (almost always) young men for killing (usually) their unborn 
children, very often for reasons included on Roe's list of parental "detriments" 
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Many constitutional conservatives might still think it is too audacious 
to go all the way to full "personhood" for the unborn. It is nonetheless too 
late for the standard conservative alternative in constitutional law. 
Returning the matter of abortion to the states has become cliche. The 
combined weight of conservative respect for precedent, concern for 
institutional prestige, worry about social stability, and preference for 
distinguishing rather than overruling prior decisions, have by now swung 
like a pendulum to some no-man's land between the sides in our country's 
culture war over abortion. All these costs of "reversing" Roe are increasing 
with every passing day. The question now is whether these costs will seem 
to conservative constitutionalists to be worth paying, if the point of doing 
so is to correct, not a catastrophic injustice, but a jurisdictional mistake. 
Or worth the freight to conform the constitutional law of abortion, not to 
what those who ratified the Fourteenth Amendment enacted, but to a 
judicial methodology conceived as a counter-activist strategy nearly five 
decades ago. 

Constitutional conservatives can see just as easily as anyone else that, 
even after a hypothetical "reversal" of Roe, the vast majority of Americans 
would still live in states recognizing abortion rights (because such 
populous states as California, New York, and Illinois would remain as 
"pro-choice" as ever). Conservatives can see the strong possibility that all 
Americans would live in such states if the Biden Administration and 

sufficient to make a mother's identical choice a matter of constitutional right. 
Although every such "feticide" conviction has been affirmed on appeal, no 
appellate court has answered the challenge of a few of these convicted defendants 
that it violates the Equal Protection Clause for any state's laws about justified 
homicide to apply fully to him, and not at all to her. See generally Bradley, supra 
note 42. Blackmun wrote in Roe that Texas could not constitutionally deny a 
pregnant woman the choice to abort by its adoption of a "theory of life." But no 
one is sentenced to prison for denying a theory. These men have been imprisoned 
for killing someone not yet born, someone who nonetheless has evidently the 
same right to life as the reader, or the writer, of this Article. 

The urgency of the issue was heightened by the 2018 Alabama Supreme 
Court affirmation of the first capital murder conviction in the United States for 
feticide. The opening sentences of that opinion: 

Jessie Liven Phillips was convicted in the Marshall Circuit Court of the 
capital offense of murder of 'two or more persons' for the intentional 
killing of his wife, Erica Phillips, and their unborn child ("Baby Doe") 
"by one act or pursuant to one scheme or course of conduct." The jury 
unanimously recommended that he be sentenced to death. Following a 
sentencing hearing, the trial court accepted the jury's recommendation 
and sentenced Phillips to death. 

See Ex parte Phillips, 287 So. 3d 1179, 1185 (Ala. 2018) (citations omitted). 
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Democrats in Congress make good on signals that they will "codify" Roe 
in federal statutes.81 This very real prospect raises an awkward question 
for constitutional conservatives: what if, after 50 years of protracted 
political struggle to change the courts, the Supreme Court finally 
"reversed" Roe-and it did not matter? 

11. MARRIAGE AND FAMILY 

No Supreme Court case since Roe v. Wade has been more bitterly 
criticized by constitutional conservatives than has the 2015 same-sex 
marriage decision, Obergefell v. Hodges. 82 Justice White wrote in his Roe 
dissent that the Court's decision there was an "exercise of raw judicial 
power. "83 He added that there is "nothing in the language or history of the 
Constitution to support the Court's judgment. The Court simply fashions 
and announces a new constitutional right ... with scarcely any reason or 
authority for its action."84 In Obergefell, Justice Scalia wrote in dissent 
that the Court's decision was a ')udicial Putsch," a "naked judicial claim 
to legislative-indeed, super-legislative-power," one that lacked "even 
a thin veneer of law. "85 

81. For an example of such a proposed codification, see the Women's Health 
Protection Act of 2019 (S. 1645), which aims to "protect a woman's ability to 
determine whether and when to bear a child or end a pregnancy, and to protect a 
health care provider's ability to provide reproductive health care services, 
including abortion services." 

82. 576 U.S. 644 (2015); see also id. at 686-713 (Roberts, C.J., dissenting), 
713-20 (Scalia, J., dissenting), 720-36 (Thomas, J., dissenting), 736-42 (Alito, 
J., dissenting). 

83. Roe, 410 U.S. at 222 (White, J. dissenting). 
84. Id. at 221-22 (White, J., dissenting). 
85. Obergefell, 576 U.S. at 716-18 (Scalia, J., dissenting). Justice Scalia's 

dissent Goined by Justice Thomas) was especially caustic. Scalia wrote that the 
majority "opinion is couched in a style that is as pretentious as its content is 
egotistic. It is one thing for separate concurring or dissenting opinions to contain 
extravagances, even silly extravagances, of thought and expression; it is 
something else for the official opinion of the Court to do so." Id. at 719. In the 
appended note 22, the Justice added: 

If, even as the price to be paid for a fifth vote, I ever joined an opinion 
for the Court that began: "The Constitution prolnises liberty to all within 
its reach, a liberty that includes certain specific rights that allow persons, 
within a lawful realm, to define and express their identity," I would hide 
my head in a bag. The Supreme Court of the United States has descended 
from the disciplined legal reasoning of John Marshall and Joseph Story 
to the mystical aphorisms of the fortune cookie. 
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It is Chief Justice Roberts' dissent, however, that articulates in pure 
form the conservative constitutionalist critique of Obergefell. "The 
majority's decision is an act of will, not legal judgment," Roberts, joined 
by Justices Scalia and Thomas, wrote. "The right it announces has no basis 
in the Constitution or this Court's precedent."86 Roberts claimed that the 
Court's decision "rests on nothing more than the majority's own 
conviction that same-sex couples should be allowed to marry."87 

So far, the Chief Justice's criticisms sound like those of Justices White 
and Scalia. Roberts then deployed, however, the mightiest weapon in the 
canons of constitutional criticism, save perhaps for the Dred Scott decision 
that ignited the Civil War. "[O]nly one precedent offers any support for 
the majority's methodology: Lochner v. New York."88 He declared that 
"[ w ]hatever force that belief [ of the majority that same-sex couples should 
be allowed to marry] may have as a matter of moral philosophy, it has no 
more basis in the Constitution than did the naked policy preferences 
adopted in Lochner."89 The Chief Justice nailed his Lochner indictment by 
likening Obergefell's sin precisely to that which Justice Holmes cited in 
his dissent for the ages in Lochner. Roberts wrote: "As Justice Holmes 
memorably put it, 'The Fourteenth Amendment does not enact Mr. Herbert 
Spencer's Social Statics,' a leading work on the philosophy of Social 
Darwinism."9° Chief Justice Roberts added, "[O]ur Constitution does not 
enact any one theory of marriage."91 

The conservative Justices' criticism of Obergefell was strictly 
methodological. It is the same criticism they have long leveled at Roe v. 
Wade. Just as it was in Roe, the majority's mistake in Obergefell was not 
that it got the substance of a foundational moral or metaphysical matter 
wrong. About that question the conservatives were as agnostic in 
Obergefell as they were in, and since, Roe. In this view, the Constitution 
knows no more about marriage than it does about when people begin. 
Neither a "theory" of life nor a "theory" of marriage is to be found in our 
fundamental charter. These matters are all state prerogatives. Chief Justice 
Roberts wrote that the "Constitution itself says nothing about marriage, 

Id. 
86. Id. at 687 (Roberts, C.J., dissenting). 
87. Id. at 703 (Roberts, C.J., dissenting). 
88. Id. (Roberts, C.J., dissenting). 
89. Id. (Roberts, C.J., dissenting). "[T]he majority's approach has no basis in 

principle or tradition, except for the unprincipled tradition of judicial 
policymaking that characterized discredited decisions such as Lochner v. New 
York." Id. at 694 (Roberts, C.J., dissenting). 

90. Id. at 696 (Roberts, C.J., dissenting). 
91. Id. at 686 (Roberts, C.J., dissenting). 
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and the Framers thereby entrusted the States with '[t]he whole subject of 
the domestic relations of husband and wife. "'92 

The conservatives focused their fire instead on the majority's 
designation of purely companionate monogamy as the Constitution's 
"theory" of marriage. Their criticisms committed them, however, to 
rejecting judicial identification of any "theory" of marriage as the 
Constitution's theory, or even as the subject of what every Justice 
conceded was a line of unimpeachable precedents recognizing a 
"fundamental right to marry." For these dissenters in Obergefell, neither 
procreative marriage nor the majority's companionate alternative (nor, for 
that matter, polygamy)93 was part of constitutional law. On the 

92. Id. at 690 (Roberts, C.J., dissenting) (internal citation omitted). The Chief 
Justice and Justices Thomas, Alito, and Scalia nonetheless affirmed a plenary, 
independent federal government authority to define marriage as the that 
government sees fit, notwithstanding any state definition to the contrary, in their 
dissents in Windsor v. United States, 570 U.S. 744 (2013). 

93. Chief Justice Roberts' reductio criticism of the majority's reasoning 
therefore missed its mark. He wrote: 

Although the majority randomly inserts the adjective 'two' in various 
places, it offers no reason at all why the two-person element of the core 
definition of marriage may be preserved while the man-woman element 
may not. ... It is striking how much of the majority's reasoning would 
apply with equal force to the claim of a fundamental right to plural 
marriage. If "[t]here is dignity in the bond between two men or two 
women who seek to marry and in their autonomy to make such profound 
choices," why would there be any less dignity in the bond between three 
people who, in exercising their autonomy, seek to make the profound 
choice to marry? 

Id. at 704 (Roberts, C.J., dissenting). 
Roberts charged that Obergefell would make it difficult for the Court in 

the future to coherently deny a polygamist's claim to constitutional protection. 
But the majority repeatedly stressed the dyadic quality of the plaintiffs' same-sex 
relationships. The Court held, in other words, that the Constitution knows 
marriage and knows that it is monogamous. Although the majority said little 
specifically in support of its favorable judgment about monogamy, in fact there 
are obvious principled grounds upon which to distinguish polygamy from 
monogamy, to the great disadvantage of the former, namely, the impossibility of 
mutuality, equality, and reciprocity in plural marriages. In polygamy, for example, 
each of a man's multiple wives has just the one husband, while the one husband 
has multiple wives. Each wife's relationship with the other wives introduces an 
additional asymmetry in the "family," for the wives form a cohort of sorts. The 
husband is a solo practitioner. What emerges from Roberts' reductio is not that 
the Obergefell majority would be defenseless against, say, some persons' 
conscientious claims that polygamy is essential to their concept of existence. This 
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conservative view, if all American jurisdictions adopted same-sex 
marriage, there would be nothing constitutionally objectionable about it.94 

So, too, evidently, polygamy.95 

Any conservative "reversal" of Obergefell would therefore look like a 
conservative "reversal" of Roe. The Chief Justice wrote: "The people of a 
State are free to expand marriage to include same-sex couples, or to retain 
the historic definition."96 Justice Scalia, joined by Justice Thomas, added 
in his own dissent that the "law can recognize as marriage whatever sexual 
attachments and living arrangements it wishes, and can accord them 
favorable civil consequences, from tax treatment to rights of 
inheritance."97 He continued, "Those civil consequences-and the public 
approval that conferring the name of marriage evidences-can perhaps 
have adverse social effects, but no more adverse than the effects of many 
other controversial laws."98 Justice Alito, writing for himself and for 

is surely the money line in his reductio, and it reflects the dissenting 
conservatives' exaggeration of the role that the Mystery Passage plays in 
Obergefell's reasoning. It is rather clearer that the dissenters, precisely because 
of their inveterate philosophical abstinence, would be unable to find a 
constitutional infirmity in state laws sanctioning polygamy. 

94. Chief Justice Roberts (joined by Justices Scalia and Thomas) included 
several favorable comments about same-sex marriage in the dissent. "Petitioners 
make strong arguments rooted in social policy and considerations of 
fairness .... Th[eir] position has undeniable appeal .... " Id. at 686 (Roberts, 
C.J., dissenting). "[T]he policy arguments for extending marriage to same-sex 
couples may be compelling." Id. "Many people will rejoice at [today's] decision, 
and I begrudge none their celebration." Id. 

If you are among the many Americans-of whatever sexual 
orientation-who favor expanding same-sex marriage, by all means 
celebrate today's decision. Celebrate the achievement of a desired goal. 
Celebrate the opportunity for a new expression of commitment to a 
partner. Celebrate the availability of new benefits. But do not celebrate 
the Constitution. It had nothing to do with it. 

Id. at 713 (Roberts, C.J., dissenting). 
95. In his dissent (joined by Justice Thomas) in the 2013 case where the Court 

invalidated the federal Defense of Marriage Act's limitation of "marriage" in all 
federal usages of the term to the male-female couple, Justice Scalia wrote: "It is 
enough to say that the Constitution neither requires nor forbids our society to 
approve of same-sex marriage, much as it neither requires nor forbids us to 
approve of no-fault divorce, polygamy, or the consumption of alcohol." See 
Windsor, 570 U.S. at 795 (Scalia, J., dissenting). 

96. Obergefell, 576 U.S. at 686 -77 (Roberts, C.J., dissenting). 
97. Id. at 713 (Scalia, J., dissenting). 
98. Id. Justice Scalia added, also (I think) gratuitously: 
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Justices Scalia and Thomas, added, "The question in these cases, however, 
is not what States should do about same-sex marriage but whether the 
Constitution answers that question for them. It does not. The Constitution 
leaves that question to be decided by the people of each State. "99 

The premise underlying all these criticisms-that the Constitution 
does not know marriage-is obviously of a piece with the conservative 
constitutionalists' characteristic aversion to philosophizing. That 
philosophical abstinence led the Obergefell dissenters, unfortunately, into 
a series of grave mistakes and therefore to miss opportunities for cogent 
criticism of Kennedy's majority opinion. The dissenters' reticence also 
caused them to misunderstand the majority's reliance on the Mystery 
Passage. 100 The conservatives' reticence obscured from their view the 
dispositive argument made by the Court, upon which the conservatives did 
not lay a glove. The conservatives also made several unsound 
counterarguments, some of them radically mistaken. They missed their 
opportunity to make one argument that would have dramatically reduced 
the scope of the majority's adoption of same-sex marriage, and another 
which would have been decisive against it. 

That is a pretty long list of conservative miscues. Herewith a bill of 
particulars. 

First. Although the word "marriage" does not appear in it, the 
Constitution certainly requires federal public authorities, including judges, 
to reach outside the four comers of it to identify, ratify, and promote real 
marriage. The Chief Justice's summation of the baseline conservative 
claim-the "Constitution itself says nothing about marriage, and the 
Framers thereby entrusted the States with '[t]he whole subject of the 
domestic relations of husband and wife "'101-suffers from a certain 
constitutional illogic. The Constitution's literal silence is not decisive. The 
word "slavery" is famously absent from the Constitution, yet the concept 
and reality of human bondage is surely there. Nowhere does the word 

Id. 

[I]t is not of special importance to me what the law says about marriage. 
It is of overwhelming importance, however, who it is that rules me. 
Today's decree says that my Ruler, and the Ruler of 320 million 
Americans coast-to-coast, is a majority of the nine lawyers on the 
Supreme Court. 

99. Id. at 736 (Alito, J., dissenting). 
100. Id. at 662---63. 
101. Id. at 690 (Roberts, C.J., dissenting) (internal citation omitted). 
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"church" appear in the First Amendment. Yet one can make no sense of 
that provision's origins or meaning without knowing what a "church" is. 102 

Besides, what is "entrusted" to the states is not "thereby" entirely 
foreign to the national government. Congress and, in subordinate ways, 
the federal courts and the national executive, have plenary charge of 
domestic relations in the capital district, 103 within the military, 104 and over 
the vast territories that from 1789 have been parts of our nation. 105 In all 
these contexts the Constitution requires the national government to not 
only know what marriage is. Across the whole range of federal powers­
from the "marriage" penalty in the Internal Revenue Code, to the implicit 
proviso in the Mann Act prohibition on transporting a female across state 
lines for "immoral" purposes, to various anti-nepotism provisions 
pertaining to one's "spouse" -a proper exercise of national authority 
depends upon an independent federal understanding of marriage. Our 
fundamental law requires federal authorities to identify the nature, 
meaning, and value of marriage, and to develop appropriate public policies 
toward it in light of that independent account. 106 

By the late 19th century, the Supreme Court had developed several 
doctrines about marriage that penetrated the shell of state sovereignty. The 
1894 Act that enabled Utah to enter the Union included the provision that 
"polygamous or plural marriages are forever prohibited."107 This 
commitment to monogamy built upon decades of conflict with Mormons 

102. Part V of this Article explores in considerable detail the original 
understanding of the Religion Clauses. Here it is worth noting that, although the 
word "religion" appears in the text of the Constitution, the Supreme Court long 
ago recognized that it is "not defined in the Constitution. We must go elsewhere, 
therefore, to ascertain its meaning, and nowhere more appropriately, we think, 
than to the history of the times in the midst of which the provision was adopted." 
Reynolds v. United States, 98 U.S. 145, 162 (1878). Any such excursion must 
sensibly seek to identify a definition of religion that fits within, and makes sense 
of, the non-establishment and free exercise norms themselves. Those norms make 
no sense whatsoever if "religion" is defined as it is under the aegis of the Mystery 
Passage: each one's tailor-made worldview or spiritual brand. Those norms only 
make sense when "religion" is understood to be about organized bodies of 
religious believers with doctrines, modes of worship, communal disciplinary 
rules, and a governing structure. Those norms make sense, in other words, only if 
the concept of churches is understood to be as much a part of the Constitution as 
the words of the document themselves are parts. 

103. See U.S. CONST. art. I,§ 8. 
104. See id. 
105. See id. art. IV, § 3. 
106. See also infra note 111. 
107. Utah Enabling Act, 28 Stat. 107 (1894). 
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over plural marriage, struggles that brought out the strategic constitutional 
dialectic between our political institutions (a free people living under a 
republican government) and marriage. In 1878, the Supreme Court 
declared that "it may safely be said there never has been a time in any State 
of the Union when polygamy has not been an offence against society, 
cognizable by the civil courts and punishable with more or less 
severity."108 Marriage, while from its very nature a sacred obligation, is 
nevertheless a civil contract and usually regulated by law. "Upon it society 
may be said to be built, and out of its fruits spring social relations and 
social obligations and duties, with which government is necessarily 
required to deal."109 The Court concluded that "according as monogamous 
or polygamous marriages are allowed, do we find the principles on which 
the government of the people, to a greater or less extent, rests."110 

Even the Obergefell Court paid homage to this vital dialectic between 
the legally sanctioned family and our constitutional form of government. 
The majority quoted from the 1888 Supreme Court decision in Maynard 
v. Hill, m where the Court explained that marriage is "the foundation of 
the family and of society, without which there would be neither 
civilization nor progress."112 Marriage, the Maynard Court said, has long 
been "a great public institution, giving character to our whole civil 
polity."113 All testimony of this sort is unintelligible on the contemporary 
conservative contention that the Constitution is a stranger to marriage. 

For more than 50 years this constitutional definition of marriage has 
been sharpened, extended, and emphasized. In Loving v. Virginia, the 
Constitution acknowledged that marriage is not the kind of thing that has 
any essential racial component; it presupposed that it is simply the union 
of two persons, male and female. 114 The Constitution also "knows" that 

108. Reynolds, 98 U.S. at 165. In Windsor Justice Scalia wrote (for himself 
and for Justice Thomas) of 

the Federal Government's long history of making pronouncements 
regarding marriage-for example, conditioning Utah's entry into the 
Union upon its prohibition of polygamy. See Act of July 16, 1894, ch. 
138, §3, 28 Stat. 108 ("The constitution [of Utah]" must provide "perfect 
toleration ofreligious sentiment," "Provided, That polygamous or plural 
marriages are forever prohibited"). 

United States v. Windsor, 570 U.S. 744, 792 n.4 (2013) (Scalia, J., dissenting). 
109. Reynolds, 98 U.S. at 165. 
110. Id. at 165---66. 
111. Maynard v. Hill, 125 U.S. 190 (1888). 
112. Id. at 211. 
113. Id. at 213 (internal quotation marks omitted) (quoting Noel v. Ewing, 9 

Ind. 37, 50 (1857)) (emphasis added). 
114. 388 U.S. 1 (1967). 
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marriage is potentially procreative, insofar as Griswold established the 
married couple's prerogative to decide about pregnancy by accessing 
contraceptives without state interference.rn Again, it is scarcely 
intelligible to say, as the conservatives effectively do, that the Constitution 
includes a "fundamental right to marry," where "marry" means nothing in 
itself and could be anything a state says it is. 116 

Second. The conservatives focused their fire on the majority's use of 
the Mystery Passage. The Obergefell Court said that there were "four 
principles and traditions" that are "the reasons marriage is fundamental 
under the Constitution."117 After surveying them, these Justices said 
through Justice Kennedy that these reasons "apply with equal force to 
same-sex couples."118 Three of the "principles" were pure Mystery 

115. 381 U.S. 479 (1965). 
116. The near unintelligibility of the dissenters' view that the Constitution 

does not know what marriage is, is palpably evident if one tries to make sense of 
the Obergefell majority's unexceptional recitation of settled law, circa 2015, by 
inserting a Rorschach inkblot whenever the word "marriage" appears in key 
passages from those cases. Consider the following thought experiment, in other 
words, bringing to the mind's eye a total white-out each time the word "marry" 
(or cognates) appears. "Although Loving arose in the context of racial 
discrimination, prior and subsequent decisions of this Court confirm that the right 
to marry is of fundamental importance for all individuals." Zablocki v. Redhail, 
434 U.S. 374, 384 (1978). Long ago, in Maynard v. Hill, the Court characterized 
marriage as "the most important relation in life," and as "the foundation of the 
family and of society, without which there would be neither civilization nor 
progress." Maynard, 125 U.S. at 205, 211. In Meyer v. Nebraska, the Court 
recognized that the right "to marry, establish a home and bring up children" is a 
central part of the liberty protected by the Due Process Clause. Meyerv. Nebraska, 
262 U.S. 390, 399 (1923). And in Skinner v. Oklahoma ex rel. Williamson, 
marriage was described as "fundamental to the very existence and survival of the 
race." 316 U.S. 535, 541 (1942). More recent decisions have established that the 
right to marry is part of the fundamental "right of privacy" implicit in the 
Fourteenth Amendment's Due Process Clause. In Griswold v. Connecticut, the 
Court observed: 

We deal with a right of privacy older than the Bill of Rights-older than 
our political parties, older than our school system. Marriage is a coming 
together for better or for worse, hopefully enduring, and intimate to the 
degree of being sacred. It is an association that promotes a way of life, 
not causes; a harmony in living, not political faiths; a bilateral loyalty, 
not commercial or social projects. Yet it is an association for as noble a 
purpose as any involved in our prior decisions. 

Griswold v. Connecticut, 381 U.S. 479, 486 (1965) (internal citations omitted). 
117. Obergefell v. Hodges, 576 U.S. 644,665 (2015). 
118. Id. 
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Passage. (The fourth included the just-mentioned citation to Maynard v. 
Hill; we shall return to this "principle" later.) The first three were stair­
step transformations of the meaning and value of marriage wrought by the 
Casey "heart of liberty." The first was about individual liberty: "the right 
to personal choice regarding marriage is inherent in the concept of 
individual autonomy."119 The second was about the couples' liberty: the 
"right to marry is fundamental because it supports a two-person union 
unlike any other in its importance to the committed individuals."120 The 
third was about that liberty of the family: ''Without the recognition, 
stability, and predictability marriage offers, their children suffer the stigma 
of knowing their families are somehow lesser."121 

In Obergefell, the Court utterly transposed marriage into categories of 
the heart or, more accurately, suffused it with the vocabulary and meanings 
associated with the fragile psyche, and brittle self-esteem, of persons 
inventing their own social world. It was a creative performance indeed. 
But this part of Obergefell is not the brazen Lochnerizing that the 
dissenters say it is. Kennedy's claims here do not appeal to any putative 
truth about marriage, or "theory" of it assertedly preferred by the majority, 
and then muscled into the Constitution by them. These "principles" instead 
rely upon the Court's own recent precedents, on which the majority 
performed an elementary logical operation. The cogency of the majority's 
argument depends, in other words, not upon their conviction that same-sex 
couples should be allowed to marry, but upon what they say the prior cases 
show. They were not right about these cases, but they were not entirely 
wrong, for the full-orbed expression of the Mystery-Passage version of 
marriage had been a half-century in the making. By 2015, the majority's 
first three "principles" could claim that much respectable pedigree. And 
the logical operation-that, given these reasons for constitutionally 
treating marriage as fundamental, same-sex couples could benefit by 
marrying as much as could anyone else-is sound. 

Most simply put: Obergefell did not depend upon the majority 
Justices' philosophical putsch. Their work was innovative, to be sure. But 
their invention was not a definition of marriage from speculative whole­
cloth. The majority's reliance upon the first three of the "four reasons" 
already canvassed was straightforward, and honest, in its way. The 
conclusion they drew-namely, that there is nothing essentially 
procreative and therefore heterosexual about marriage-followed well 
enough from decades of overhauling our constitutional conception of 

119. Id. 
120. Id. at 666. 
121. Id. at 668. 
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liberty itself according to the solipsism implicit in the Mystery Passage. 
The judicial conservatives' quarrel is, then, not with Lochner or with any 
philosophe. It is with nearly 50 years of their own precedents-a 
generation or so before, and a generation or so after-Planned Parenthood 
v. Casey. 

Third. The conservatives' main counterargument whiffed. 
Chief Justice Roberts asserted that "the marriage laws at issue here do 

not violate the Equal Protection Clause, because distinguishing between 
opposite-sex and same-sex couples is rationally related to the States' 
'legitimate state interest' in 'preserving the traditional institution of 
marriage."'122 The dissenters' whole argument centered upon what 
Roberts called, quite precisely, "the historic definition" of marriage;123 its 
qualifications for being so featured consisted, then, of the fact that it had 
long been what the states had chosen to do with their (assertedly, per the 
conservatives) unfettered constitutional authority over domestic relations. 

The majority's position, though, was that, although "[t]he limitation 
of marriage to opposite-sex couples may long have seemed natural and 
just," its "inconsistency with the central meaning of the fundamental right 
to marry is now manifest. "124 And this "fundamental right to marry" was, 
circa 2015, little more than the Mystery Passage at large. Here the majority 
could have bluntly confronted the Holmes of Lochner with the Holmes of 
The Path of the Law. The latter Holmes declared that it "is revolting to 
have no better reason for a rule of law than that so it was laid down in the 
time of Henry IV. It is still more revolting if the grounds upon which it 
was laid down have vanished long since, and the rule simply persists from 
blind imitation of the past."125 As far as it goes, this criticism is sound: that 

122. Id. at 707 (Roberts, C.J., dissenting). 
123. Id. at 687 (Roberts, C.J., dissenting). 
124. Id. at 670-71 (emphasis added). 
125. Oliver Wendell Holmes, Jr., The Path of the Law, 10 HARV. L. REV. 457, 

469 (1897). Other dissenting arguments more specifically reliant upon the 
historical circumstances surrounding ratification of the Fourteenth Amendment 
fare no better. They hanker to be originalist criticisms of the Court's creative 
work. But they founder upon unsound uses of history. Justice Scalia, for example, 
wrote that "[w]hen the Fourteenth Amendment was ratified in 1868, every State 
limited marriage to one man and one woman, and no one doubted the 
constitutionality of doing so. That resolves these cases." Obergefell, 576 U.S. at 
615 (Scalia, J., dissenting). It is hard to see how this works as a criticism of the 
Obergefell Court's reasoning. The Constitution is not interpreted rightly by 
imagining its contemporary meaning to be the contents of a snapshot of moments 
frozen in time, especially where it seems that the dominant claim is, as it is here 
with Justice Scalia, that the Fourteenth Amendment was not meant to even address 
"domestic relations." It is just as certain that when the Fourteenth Amendment 
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a law is old is not itself any reason at all to think that it is either just, or 
compatible with an evolving Constitution. 

In any event, the conservatives should have rebutted the majority's 
"four principles" strategy more boldly than they did. The right answer to 
Kennedy would have been that, while the Court's identity-reinforcing 
account of marriage had gained steam over the last few decades (just as 
the Mystery Passage consolidated its hold on "liberty"), that movement 
undermines the case for why civil law singles out marriage and makes it 
such a focal point for favored treatment and manifold benefits, compared 
to non-marital sexual, and other non-sexual relationships. The Obergefell 
Court succeeded in reducing marriage's importance to public order, not in 
re-founding it. This response would have cleared the way for the 
conservatives to label the majority's strategy for what it was, namely, a 
classic bait-and-switch: the Court blithely transferred the dividends of 
Americans' investment over the centuries in procreative marriage to the 

was ratified almost every state banned interracial marriage. Few doubted that the 
Constitution permitted such bans. Still, Loving v. Virginia was rightly decided in 
1967, and it held such laws to be unconstitutional. The Obergefell majority also 
makes a convincing case that marriage today is the predicate of thousands of 
govermnent benefits so that its role in personal affairs and social life has 
dramatically changed since 1868. The majority could thus reasonably say in 
response to Scalia that what might have been tolerable in the legal circumstances 
of marriage in 1868 is no longer tolerable. Similar reasoning about public 
education allowed the Court in 1954 to hold that segregated public schools 
violated the Equal Protection Clause, notwithstanding that, by the Brown Court's 
own admission, the evidence of Fourteenth Amendment framers' and ratifiers' 
intent was inconclusive on desegregated schools. 

Justice Thomas in his Obergefell dissent observed: 
Laws defining marriage as between one man and one 
woman ... arose ... out of a desire "to increase the likelihood that 
children will be born and raised in stable and enduring family units by 
both the mothers and the fathers who brought them into this world." 

Id. at 730 n.5 (Thomas, J., dissenting). This is a historical origins story, however, 
and has no natural tendency to serve as a contemporary justification for limiting 
marriage to the man-woman union. In any event, "laws defining marriage as 
between one man and one woman" no doubt instead "arose" from the stable 
conviction that it was the truth about marriage, and not from any calculation about 
"family units." Besides, and as the majority said: 

If rights were defined by who exercised them in the past, then received 
practices could serve as their own continued justification and new groups 
could not invoke rights once denied. This Court has rejected that 
approach, both with respect to the right to marry and the rights of gays 
and lesbians. 

Id. at 671. 
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Justices' new Mystery-Passage account of civil marriage. Obergefell 
terminated that marriage, which had truly been the keystone of the nation's 
social order, 126 and substituted a counterfeit in its place. Maynard v. Hill 
is witness to the crucial societal importance of marriage. Alas, the Court 
replaced that marriage with something quite different in 2015. 

Fourth. The "four principles" passages form one of two independent 
grounds for the holding in Obergefell. The other is sufficient to support 
the result. It smacks nothing of Lochner or of the Mystery Passage. The 
dissenters do not lay a glove on it. 

In this alternative rationale, the Obergefell majority takes the states' 
marital legal regimes just as the states' public authorities made them with 
their constitutional power to do as they please about domestic relations, 
per the conservative view. The majority Justices then examined critically 
the internal logic of those nests of state laws. Their key observation was 
that the states do not, as a matter of fact, maintain marriage as a procreative 
union. Justice Kennedy wrote for the majority: 

An ability, desire, or promise to procreate is not and has not been 
a prerequisite for a valid marriage in any State. In light of 
precedent protecting the right of a married couple not to procreate, 
it cannot be said the Court or the States have conditioned the right 
to marry on the capacity or commitment to procreate. The 
constitutional marriage right has many aspects, of which 
childbearing is only one. 127 

So, "the right to marry is [no] less meaningful for those who do not or 
cannot have children."128 The majority easily drew the desired conclusion: 
"There is no difference between same- and opposite-sex couples with 
respect to this principle."129 

The majority is right. Excluding same-sex couples from state marital 
regimes so described is arbitrary. That exclusion indeed lacks the "rational 
basis" that is the minimum predicate of constitutionality for any state law, 
including those governing "domestic relations." On any understanding of 
marriage that strips it of an essential orientation toward procreation, there 
is no non-arbitrary basis upon which to say that no same-sex couple may 
marry. This is surely the lesson of experience, as what we could call 

126. Maynard v. Hill, 125 U.S. 190, 211 (1888). 
127. Obergefell, 576 U.S. at 669. 
128. Id. at 646. 
129. Id. 
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"activist" court after court over the last 25 years or so held. 130 These courts 
all saw that, once the procreative nature of marriage is tossed aside, 
limiting marriage to opposite-sex couples lacks a "rational basis." 

The conservatives had no answer for this alternative justification for 
the majority's holding. The strongest statement of their only line of 
response was probably this carefully constructed statement by Justice 
Alito in an opinion that Justices Scalia and Thomas joined: "For millennia, 
marriage was inextricably linked to the one thing that only an opposite­
sex couple can do: procreate. "131 So it was. But this historical claim is also 
made by the majority. 132 The dissenters fail to dent the majority's assertion 
that state marriage law has in fact moved beyond this early stage of its 
development. 

Fifth. Finally, here is what appears to be the conservatives' argument 
against the no-rational-basis position. Alito wrote: "Adherents to different 
schools of philosophy use different terms to explain why society should 
formalize marriage and attach special benefits and obligations to persons 
who marry."133 This could have been the opening move in a critical 
engagement with the truth about marriage as procreative. It could have 
served as a ventilator to vivify a tradition alleged by the majority to be 
moribund, superseded. It was not. For then Alito slipped back into the 
customary conservative philosophical abstinence: "Here, the States 
defending their adherence to the traditional understanding of marriage 
have explained their position using the pragmatic vocabulary that 
characterizes most American political discourse."134 He continued, "Their 
basic argument is that States formalize and promote marriage, unlike other 
fulfilling human relationships, in order to encourage potentially 
procreative conduct to take place within a lasting unit that has long been 
thought to provide the best atmosphere for raising children."135 Alito here 
attributes to the states a legitimate interest in promoting a stand-alone state 
of affairs-the circumstances most conducive to successfully rearing 
children-and then the conclusion that a particular arrangement is the 
"best" way to do that. 

In this counterargument, male-female marriage is not an alternative 
philosophical account of what marriage is. It is not a critically justified 
conception of a basic social institution. It is not an argument about basic 

130. See, e.g., Baehrv. Lewin, 852 P.2d 44 (Haw. 1993); Goodridge v. Dep't 
of Pub. Health, 798 N.E.2d 941 (Mass. 2003). 

131. Obergefell, 576 U.S. at 738 (Alito, J., dissenting). 
132. Id. at 667---68. 
133. Id. at 739 (Alito, J., dissenting). 
134. Id. (emphasis added). 
135. Id. 
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human goods grasped as distinct aspects of human fulfillment. When Ali to 
says "pragmatic," he falls into line with the majority's methodology: the 
nature and importance of civil marriage are dependent on extrinsic 
considerations. Alito infers from what one could call the "best interests" 
of children that states may, not must, limit civil marriage to the union of a 
man and a woman. 

In Obergefell, Alito was joined by Scalia and Thomas. Their position 
goes back at least to 2003. In Lawrence v. Texas, Justice Scalia wrote in a 
dissent joined by Thomas and Chief Justice Rehnquist: "[W]hat 
justification could there possibly be for denying the benefits of marriage 
to homosexual couples exercising 'the liberty protected by the 
Constitution'? Surely not the encouragement of procreation, since the 
sterile and the elderly are allowed to marry."136 No one on the Obergefell 
Court suggested otherwise. Neither the truth that marriage is essentially a 
procreative relationship, nor any other putative truth about marriage, is in 
the picture. The conservatives would characteristically detour around that 
taboo ground and defend marriage on what Alito described as these 

136. Lawrence v. Texas, 539 U.S. 558, 605 (2003) (Scalia, J., dissenting). The 
Justice answered his own question about as well as he could, given the premise 
which he took on board (that marriage must not be promoted by law for its 
procreative orientation). Scalia opined that the "people may feel that their 
disapprobation of homosexual conduct is strong enough to disallow homosexual 
marriage, but not strong enough to criminalize private homosexual acts-and may 
legislate accordingly." Id. at 604. He added that "'preserving the traditional 
institution of marriage' is just a kinder way of describing the State's moral 
disapproval of same-sex couples." Id. at 601. This answer presupposes that legal 
access to marriage is within the gift of "the people," a privilege which might be 
rightly withheld or granted according to criteria extrinsic to marriage itself. 

But this is a radically unsound understanding of the relationship between 
marriage and the civil law. Marriage is a natural institution that the political 
community is bound to recognize and promote, not to give and take as it pleases, 
according to some external criteria of "disapproval." Besides, the Justice's answer 
kicks the can of rational justification down the road to a no-man's-land of opaque 
disapproval: upon what reasoned basis would that originating "disapprobation" 
rest? Surely not marriage itself as the critical principle of a true sexual morality 
which naturally excludes sodomy. For on the view proffered by Scalia, 
homosexuals' and lesbians' marital disqualification follows from the 
"disapprobation." Is this "disapprobation" based on feelings of disgust? A deep­
seated animus against certain people? On entirely theological premises? If so, then 
in our constitutional system, limiting marriage to the male-female couple really 
does lack a "rational basis." 
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"pragmatic" and "reasonable secular grounds for restricting marriage to 
opposite-sex couples. "137 

This "best atmosphere for kids" rationale is a misstep of the gravest 
sort. One reason is that it is not an argument against same-sex marriage at 
all. All that it tends to show-and that, clumsily-is that same-sex couples 
should not be raising children. That has nothing itself to do with lawful 
marriage between persons who are, after all, incapable of procreation. 
Besides, Alito's "best atmosphere" argument centers on social scientific 
comparisons of kids in homes headed by same-sex couples compared to 
mother-and-father homes. Friends of traditional marriage in the long run­
up to Obergefell promoted studies that tended to show that there was a 
difference in favor of opposite-sex households. 138 They argued correctly 
that the "no-difference" or ')ust-as-good" studies of same-sex households 
up to Obergefell were so limited in their sample size, or so flawed in other 
ways, as to be social-scientifically useless. They pointed rightly to a small 
number of reliable studies-most notably by University of Texas scholar 

137. Obergefell, 576 U.S. at 739 (Alito, J., dissenting) (emphasis added). The 
emphasis is added to the text to highlight two deeper flaws flowing from 
conservatives' aversion to philosophical thinking. One is the grim prospect that 
the conservative Justices think that the only satisfactory bases for defining 
marriage as the procreative union of a man and a woman are religious, which 
are-because they are religious-ineligible in proper constitutional argument, at 
least according to certain understandings of the First Amendment's Religion 
Clauses. But that ignores the fact that marriage can be and long has been identified 
as the male-female union oriented towards having children across cultures and by 
religious and non-religious peoples alike. Unaided human reason affirms that it is 
a unique and invaluable relationship, the true form of marriage. Another 
possibility suggested by Alito' s conclusion is the equation of "secular" 
(understood as permissible, non-religious grounds for lawmaking in our 
constitutional order) with the "pragmatic," that is, with social-scientific statistical 
reasoning. But there is no good reason to exclude from the proper grounds for 
lawmaking under our Constitution the philosophical truth about what marriage is, 
and the moral truth that it is the normative context for having sex and for having 
kids. 

138. See, e.g., Ryan T. Anderson, In Defense of Marriage, THE HERITAGE 
FOUNDATION (Mar. 20, 2013), https://www.heritage.org/marriage-and-falnily/ 
commentary/defense-marriage [https://perma.cc/82ZF-S7J9] ("Marriage exists to 
bring a man and a woman together as husband and wife to be father and mother 
to any children their union produces. Marriage is based on the biological fact that 
reproduction depends on a man and a woman, and on the social reality that 
children need a mother and a father. And as ample social science has shown, 
children tend to do best when reared by their mother and father."). 


