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Abortion - The Female, 

the Foetus and the Father 
C.M. LYON and G.J. BENETT

The recent case of Paton v. Trustees of B.P.A.S. [1] raised an issue 
never previously canvassed before an English court, namely: does a 
husband have any rights in English law to prevent his wife having a 
lawful abortion within the terms of the Abortion Act 1967? Apart 
from its interest as a case of first impression in an area of the law 
which has never been devoid of controversy, the case raised directly 
or by implication fundamental questions about the control of 
family life and the rights and duties of those in any way connected 
with it. Should the final decision as to the termination of a preg­
nancy rest with the mother (in consultation with her physicians), 
the father, or the State? What rights, if any, does the unborn child 
possess? What remedies, if any, are available to control the actions 
of those involved in the abortion process? 

The facts of the case are clear and unremarkable enough. When 
her general practitioner confirmed that she was pregnant, Mrs. 
Paton applied for and obtained the necessary medical certificates 
entitling her to an abortion within the terms of section I {I) of the 
Abortion Act 1967. Mr. Paton had not been consulted either by his 
wife or the medical practitioners before the certificates were issued, 
and was strongly opposed to such an abortion. He alleged that his 
wife was being "spiteful, vindictive and utterly unreasonable" and 
sought an injunction restraining her from undergoing an abortion 
without his consent. Sir George Baker P. held that the husband had 
no right enforceable at law or in equity to prevent the abortion 
stating that: "(t)he two doctors have given a certificate. It is not 
and cannot be suggested that that certificate was given in other than 
good faith and it seems to me that there is the end of the matter in 
English law. The 1967 Act gives no right to a father to be consulted 
in respect of the termination of a pregnancy ... The husband, there­
fore, in my view has no legal right enforceable at law or in equity to 
stop the doctors carrying out the abortion." [2] Any suggestion that 
the unborn child might have any rights was similarly rejected in the 
court's statement that "(t)he foetus cannot, in English Law, in my 
view, have any rights of its own, at least until it is born and has a 
separate existence from the mother. That permeates the whole of 
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