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The Just War Tradition and

International Law against War:
The Myth of Discordant Doctrines

Mary Ellen O’Connell

The international law regulating resort to armed force, still known by the
Latin phrase, the jus ad bellum, forms a principal substantive subfield of
international law, along with human rights law, international environmental
law, and international economic law. Among theologians, philosophers, and
political scientists, just war theory is a major topic of study. Nevertheless,
only a minority of scholars and practitioners know both jus ad bellum and
just war theory well. Lack of knowledge has led to the erroneous view that
the two areas are in conflict. This article responds to this misapprehension,
explaining the deep compatibility of international law and just war theory.
Today’s jus ad bellum, especially the peremptory norm against aggression,
is not only the law; it also forms the minimum threshold of a just war under
just war theory. In other words, for a war to be morally just, it must at least
be lawful. To go to war in violation of the jus ad bellum is both a legal and a
moral wrong. Compliance not only fulfills the general moral good of obedi-
ence to law; it forms the first step toward fulfilling moral obligations in the
grave area of war. This characterization of the relationship between law and
morality is seen in the history of the legal prohibition on force and in the
actual set of rules that make up the contemporary regime. Comprehensive
and persuasive accounts of the jus ad bellum and just war theory consistently
reflect this thesis.

ASTWRITE, THE WORLD IS AWASH IN WAR: AFGHANISTAN, THE
Central African Republic, Colombia, Darfur, the Democratic Republic of
Congo, Kashmir, Iraq, Libya, Mali, Pakistan, Somalia, Sudan, South Sudan,
Syria, Ukraine, Yemen . . . These are places where organized armed groups are
engaged in intense, sustained fighting. The list signifies unfathomable suffer-
ing in the form of mass death, physical and mental injury, dislocation, disease,
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sexual violence, poverty, wildlife and habitat destruction, property damage, and
loss of cultural heritage.

In the parallel world of ideas, we might expect to see major efforts toward
ending this litany of tragedy. International law has a well-known rule at the
heart of the United Nations Charter, Article 2(4), which imposes a broad, gen-
eral prohibition on the use of armed force by states. Yet, instead of working to
promote awareness and respect for Article 2(4), a major effort in the academy is
toward finding exceptions to it. Few advocate compliance with the prohibition,
let alone expanding its reach to, for example, prohibit civil war.!

Many international law scholars today advocate diluting the prohibition
on force. They are joined by a number of prominent just war scholars.2 Jean
Bethke Elshtain is one who paid scant attention to the international law against
war in her many publications on just war theory.> Omitting the law conflicts
with the view that law is important to moral life and should be valued for its
support of human flourishing.*

The theologian Nigel Biggar demonstrates the importance of international
law in his book In Defence of War. Nevertheless, he is willing to dismiss inter-
national law when he determines that war is justified as a moral matter. His
analysis omits the understanding that today’s international legal regime against
the use of force, especially the peremptory norm against serious violations of
Article 2(4), is not only the law; it also forms the minimum threshold of just
war theory. In other words, for a war to be just, it must at least be lawful. Thus,
to go to war in violation of the UN Charter is both a legal and a moral wrong.
This means that the peace regime of international law is a rare set of rules that
is not only helpful as a general matter for fulfilling moral obligations; it also
forms the first step toward fulfilling those obligations when it comes to war.

This characterization of the relationship between the law and morality of
war is seen in the history of the legal prohibition on force and in the actual set
of rules that make up the contemporary regime. Several reasons exist to explain
how some just war theorists came to see the law and morality of war as separate
and even discordant. Two explanations will be examined here. One concerns
the effort to reduce international law to a system solely of positive law stripped
of moral content. The other concerns the heavy influence of the political sci-
ence theory of realism with its reliance on military force. Realism’s normative
support of war has filled the gap left by reliance on amoral positivism.

Common Origins
Many just war theorists are familiar with the history of just war theory but may

be less aware that today’s international law on force, the jus ad bellum, shares
much of that history. The jus ad bellum of international law is generally traced
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to St. Augustine (354-430), who drew on earlier thinkers such as the Roman
jurist Cicero to develop a concept of just war for his moral argument against
the pacifism of early Christians.> International law historian Stephen Neff has
written that the early Christians along with Confucians uniquely developed the
concept that peace is the normal condition of human life and war the abnor-
mal.6 The Christian insistence on “the existence of a residual or background
condition of peace in world affairs” was owing to “a powerful strain of radical
pacifism inherent in Christian doctrine.”” The “early Christian Church refused
to accept war as moral in any circumstances and until AD 170 Christians were
forbidden to enlist. This period of extreme pacifism lasted for three centuries
after Christ.”8 Then Augustine introduced his just war theory, building on the
work of St. Ambrose and others.? In a letter to St. Boniface, Augustine wrote:
“Peace should be the object of your desire; war should be waged only as a ne-
cessity and waged only that God may by it deliver men from the necessity and
preserve them in peace. For peace is not sought in order to [be] the kindling
of war, but war is waged in order that peace may be obtained.”10 In addition to
self-defense, Augustine considered it just to fight to restore stolen property, to
deter future wrongs, and to promote Christianity.!!

This last cause, the promotion of Christianity, helped to transform pacific
Christians into persons for whom fighting to preserve and promote the faith
and the interests of the church became a noble and virtuous thing.12 Fighting
in the Crusades or fighting to conquer and colonize all became justified under
the argument that, once the world was converted to Christianity, peace would
prevail and all fighting would end.

The list of just causes of war continued to grow, but some Christians sought
to keep the ideal of pacifism alive. The “Peace of God” movement, for example,
began in eleventh-century France and sought to protect the weak in time of war
and to limit the days for warfare.!3 Faithful Christians respected the church’s
restrictions on war and its authority to enforce them. Historian Geoffrey Parker
has found evidence that the rules against resort to war were effective, to an
extent, in part because church teaching could be enforced through various sanc-
tions. Bishops could compel obedience through the threat of excommunication
or the withholding of sacraments. “We know, by the example of Henry IV, who
knelt upon the snowy ground at Canoss before Gregory VII, how heavily such
sanctions could weigh upon a rebel.”14

Thomas Aquinas (1225-74) systematized the church’s teaching on war into
a set of law-like principles that famously included a declaration by a right au-
thority, a just cause, and the right intention on the part of the authority.!s
Aquinas’s restrictions on resort to war are part of his wider, general view of the
importance of human law in the flourishing of humanity. As Cathleen Kaveny
explains, “in considering human law, he shows how it can lead men and women
to virtue in order to promote the common good.”16
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The fact that Aquinas had codified the just war theory proved helpful in
preserving it through the long, bitter years of the Protestant Reformation and
the era of imperial conquest of non-Christian people. As the Roman Catholic
Church began to lose adherents, scholars like Francisco de Vitoria (1480-1546),
a member of a group known as the Spanish Scholastics, built on Aquinas’s work
and began to see how the law itself could substitute for the authority of the pope
and the Holy Roman emperor in intercommunal affairs.!” However, Vitoria
also promoted the idea that all parties to a conflict could be fighting with the
right intentions and, therefore, doing nothing morally wrong.18 This argument
might be entirely appropriate when considering the fate of an individual’s im-
mortal soul. For constraining resort to war, however, it removed the just war
theory’s major objective constraint. If a leader deciding for war needed only
to make up his own mind that his cause was just rather than consulting with
authorities about whether the cause was objectively just and the opponent’s
cause unjust, the constraint of just war was lost. Another Scholastic, Francisco
Suirez, pointed out the absurdity of considering all parties to a conflict as hav-
ing a permissible just cause based on a leader’s personal belief about his own
cause. Sudrez, however, still insisted on the ultimate authority of the pope to
decide between competing claims of justice and had no ready solution when a
party rejected the pope’s authority.1?

The idea of a subjectively just cause appealed to Protestant leaders. They
believed they could rely on individual conscience when deciding for war, just
as they had come to do when interpreting the Bible or in understanding their
personal relationship with God. Alberico Gentili (1552-1608), an Italian Prot-
estant who fled Italy for England and held the first Chichele professorship of
public international law at the University of Oxford, is particularly associated
with the individual leader’s right to decide for oneself on the justness of a cause
of war and the concomitant possibility that all sides in a conflict could be fight-
ing lawfully. Writing in 1593, he said: “Itis true, the prince is still considered as
bound to examine the justice of his cause before he engages in war; . . . whatever
the result of his decision may be, it never affects the legality of his action, since
war is nothing more than a procedural device that may be resorted to even for
the redress of a probable wrong without exposing either party to the blame of
injustice.”20

Hugo Grotius (1583-1645), the renowned Dutch Protestant legal scholar,
theologian, and diplomat, argued strenuously for law as the substitute for the
pope and the emperor. Grotius rejected the thinking of those, like Gentili,
who wanted to leave each prince supreme in his own realm, relying on his own
conscience as to the justice of his cause of war or the need to comply with a
treaty.2! Grotius disliked the results of leaving matters to the consciences of
European leaders of his day. The devastating Thirty Years’ War (1618-48) was,
at least on the surface, about clashing consciences—Catholic versus Protestant



Mary Ellen O'Connell - 37

and Protestant versus Protestant. For Grotius, resort to war could be judged
against objective standards, as he argued in his seminal work, On the Law and
War and Peace (1625). He wanted to help end the Thirty Years’ War and miti-
gate its barbarism. He hoped to inspire greater humanity in the conduct of the
war and encourage the establishment of a legal order superior to the warring
factions after the war. A group of legally coequal sovereign states did in fact
emerge in western Europe under the treaties known as the Peace of Westphalia
(1648). Grotius’s comprehensive treatise provided the legal blueprint for the
new world order.

To have an impact, Grotius responded to those who shared Gentili’s view
as well as to those who took seriously the advice of Niccolo Machiavelli (1469—
1527) in his book The Prince.22 Machiavelli’s prince, like Gentili, saw no law
above sovereigns, rejecting even the restraint of listening to conscience. For the
prince, no action was unjust if a ruler found it expedient. Grotius, by contrast,
according to Hersch Lauterpacht, saw “an intimate connexion between the
rejection of the ideas of ‘reason of State’ and the affirmation of the legal and
moral unity of mankind. [Grotius] insist[ed] that if no association of men can
be maintained without law, ‘surely also that association which binds together
the human race, or binds many nations together, has need of law.””23 Grotius
saw law as possible in every type of human community because he understood
human beings as “being intrinsically moved by a desire for social life, endowed
with an ample measure of goodness, altruism, and morality, and capable of act-
ing on general principle and of learning from experience.”24

By contrast, law above nations was impossible for Machiavelli’s prince and
the prominent seventeenth-century political theorist Thomas Hobbes because
of their view that, again in the words of Lauterpacht, “man is essentially self-
ish, anti-social, and unable to learn from experience.”? For them, “the basis
of political obligation is interest pure and simple; the idea of a sense of moral
duty rising supreme over desire and passion is a figment of imagination. . . .
This is the typical realistic approach of contempt towards the ‘little breed’ of
man.”26 Grotius felt no such contempt. He believed in the Christian law of
love and held the optimistic view of people’s capacity reflected in Christian-
ity. He built his conception of international law on the Spanish Scholastics,
moving further in the direction of a secular understanding of natural law than
they had in order to avoid the religious controversies swirling as he wrote.
He emphasized the use of human reason to understand the law ordained by
nature and the universal principles of morality. He explained that while much
of international law is positive law, natural law is the more important part
because it provides the basis of positive authority of law and is the measure of
the aspirations of law.

After Grotius, Emmerich de Vattel has had the greatest influence on inter-
national law. His principal work, The Law of Nations (1758), was widely read for
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decades. He shared with Grotius an understanding that a higher law governed
human affairs, but he left it to each individual sovereign to judge his own com-
pliance. No sovereign could sit in judgment of another. Vattel preceded and
inspired Jean Bodin (1530-96) and others usually given credit for the rise of
the idea of absolute state sovereignty. Vattel’s vaunted view of states and their
leaders was also aligned with the rise of science and the importance of objective
evidence. The combination undermined natural law theories supporting the
authority of international law as law over states, leaving positivism as the domi-
nant theory. Positivism holds that binding law comes through the affirmative
acts of states and other international actors. Treaties, which require affirmative
consent, and customary international law, which is built on state practice and
state expression of opinio juris, can be explained by positivism. General prin-
ciples and rules of jus cogens, however, require natural law explanations. Despite
Vattel, natural law explanations persisted for decades to explain the legally
binding nature of law against war.2”

In many accounts of the nineteenth century, however, international legal
historians write that the rise of positivism and the concept of absolute state
sovereignty meant the end of legal restraint on force. In fact, scholars and gov-
ernment officials in Europe as well as North and South America continued to
recognize just war theory. Few European governments failed to justify the use
of force in terms of some lawful end. Prominent international law scholars in
Britain and the United States crusaded to eliminate natural law jurisprudence
from the “science” of international law, but natural law played too central a role
and continues to do s0.28 Indeed, in recent years, new interest has emerged in
understanding the place of natural law in the international legal system.2?

Even as just war theory continued to play a role in international law, Chris-
tians committed to Christ’s teaching of peace and love of neighbor continued
to oppose war as immoral and to demand alternatives for the settlement of
disputes. In the United States, pacifist Christians (including Quakers, Men-
nonites, and the Amish) who sought refuge from Europe inspired a significant
secular peace movement. That movement, which spread back to Europe, made
the advancement of peace through law a major goal.30 By the time of the First
World War, the global peace movement had grown to impressive size, calling
for international law and tribunals to replace war. Largely through pressure
from the peace movement, alternatives to war were added to the agenda of the
first Hague Peace Conference of 1899. That conference resulted in multilateral
treaties requiring states to attempt alternatives to war and led to the founding
of the Permanent Court of Arbitration.

Many in the mass peace movements of Europe and North America, how-
ever, wanted more. They wanted robust legal obligations prohibiting resort to
war, and they wanted an international court of law, not just arbitral tribunals.
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Leaders of the movement reasoned that if the US Supreme Court could keep
the peace among semisovereign states, a world court could do the same for
the international community. In 1905 and 1906, techniques of mediation and
fact-finding were used to good effect to end the Russo-Japanese War and to
prevent a war between Russia and Britain. All of these factors and others led
to the convening of another Hague Peace Conference in 1907. No court was
established then either, but a treaty outlawing resort to force to collect debts
was an important positive law step supporting the just war theory’s restriction
of war to just causes only.

Christians such as Jane Addams (1860-1935), of Hull House fame, advo-
cated mediation and arbitration among European states as the first signs of
impending war emerged prior to the outbreak of the First World War.31 She
and other campaigners were ignored, but following the disaster of the First
World War, states agreed to far stricter positive limits on the right to resort to
war in the Covenant of the League of Nations. League members also decided
to finally form a world court. The United States, having not joined the League,
worked to promote peace in another form, the Kellogg-Briand Pact, a treaty
that comprehensively prohibited resort to war as an instrument of national
foreign policy: “The High Contracting Parties solemnly declare in the names of
their respective peoples that they condemn recourse to war for the solution of
international controversies, and renounce it as an instrument of national policy
in their relations with one another.”32

It was at this time that the great Austrian jurist Hans Kelsen (1881-1973)
began to lend his considerable talent to international law and the legal prob-
lem of war. He wrote that the contemporary just war theory was found in the
Treaty of Versailles, the Covenant of the League of Nations, and the Kellogg-
Briand Pact. He cited Augustine, Aquinas, and Grotius as the founders of the
doctrine and identified nineteenth-century political theories of absolute state
sovereignty as responsible for its decline. Kelsen argued against absolute sov-
ereignty as destructive not only of the just war theory’s limitations on war but
of all of international law.33

During the Second World War, Kelsen fled to the United States where he
continued to write on law against war and international organization. He wrote
treatises promoting the United Nations and recognized the just war tradition
in the UN Charter’s prohibition on the use of force.3* Within a few years fol-
lowing the end of the Second World War, however, it was not Kelsen but his
intellectual rival, Hans Morgenthau (1904-80), who rose to greater and more
enduring prominence. Morgenthau was a disciple of Hobbes; Kelsen, of Gro-
tius. Morgenthau founded the realist school of American foreign policy and that
school’s view that a US president should not, as a normative matter, heed the
UN Charter restrictions on the use of force.3’
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Contemporary Convergence

In the United States today and increasingly in other countries, Morgenthau’s
view of the charter is dominant. This is a curious development when it comes
to just war theorists since the contemporary legal regime on the use of force
continues to reflect its origins in the teaching of Augustine and Aquinas. The
charter, like just war theory, generally prohibits war, requiring an affirmative
showing that resort to armed force is on the basis of one of the exceptions to
the prohibition.36 In the case of the charter, force is permitted in only two cases:
when needed for self-defense and when authorized by the Security Council.

The international legal regime on the use of force includes other rules, most
importantly the principles of necessity and proportionality.37 These principles
apply to uses of force in self-defense or with Security Council authorization.
Necessity requires a demonstration that force is a last resort and has a good
chance of success in achieving the lawful objective as defined by the charter.38
If states can demonstrate necessity, they must also demonstrate that the method
of force used will not result in disproportionate loss of life or destruction com-
pared to the value of the legitimate objective. Necessity and proportionality are
not expressly mentioned in the charter, but the International Court of Justice
has held that they are a binding part of the law restricting resort to force.3?

The principles of necessity and proportionality also apply to states taking
part in civil war. Most states do not interpret the UN Charter as reaching the
use of force within states, and we have many examples of states citing a right
to assist governments in suppressing internal rebellion by organized armed
groups. France, for example, has intervened in its former colonies more than
twenty times since 1962 on the basis of an invitation by a government.*0 There
is an argument, however, that Article 2(4) should prohibit outside interven-
tion in civil war even on the side of a government. Assisting rebels is already
prohibited as a violation of the principle of nonintervention, if not a violation
of Article 2(4).

Other rules that may be relevant include the law of state responsibility and
human rights law. State responsibility says that a state acting in self-defense may
only attack a state responsible for the armed attack that gave rise to the right of
self-defense.! Similarly, the Security Council would violate a state’s rights if
the council authorized resort to force against a state that bore no responsibil-
ity for a threat or breach of the peace. In addition to rules on responsibility, it
is increasingly clear that human rights law has a wide and pervasive reach. In
international armed conflict, a use of force without a right to resort to force
means that the right to life of those killed would be violated.*? Those who take
up arms in a civil war violate the right to life of the people they kill.

Attempts to get around this comprehensive law on resort to force, the jus ad
bellum, have centered on three groups of arguments: creative reinterpretation
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of the meaning of self-defense, criticism of the Security Council for “inaction”
when the council does not authorize force, and moral arguments for force as-
serted to be superior to the legal restrictions.#3 All three categories of argu-
ments continue to be made despite the fact that in 2005, the United Nations’
entire membership came together for a world summit. The purpose of the sum-
mit was to consider a three-year review of the charter and the United Nations
as a whole following the 2003 invasion of Iraq. The preliminary report of the
panel carrying out the review concluded that for the international community,
the measure of legitimacy must be international legality. Law is the common
code of all humanity. It is not the moral discernment of any particular national
or religious leader, ethicist, or theologian. The UN’s membership unanimously
re-endorsed the charter’s rules for peace in 2005. The only significant change
was a clarification that the Security Council could consider serious human
rights violations within one country to be a threat to international peace.*

UN members agreed to continue to support the Security Council as the only
body with the legal right to authorize force in a situation other than emergency
self-defense. No other institution presently exists that could command similar
support. Biggar argues that only a world government is an adequate institu-
tional substitute for unilateral assessment of the right to go to war.*5 Against
this view, theologian Esther Reed writes that, in positing a requirement of
world government that will never come to pass, Biggar deflects “attention from
the need for laws to restrain and regulate armed conflict, and fail[s] adequately
to expose the political ‘loves’ of great world powers in the determination of the
laws of war.”#6 Indeed, since Aquinas, just war restraint has relied on concepts
of law, not government.

Biggar’s view draws on a popular impression borne of accounts concerning
the massacres in Rwanda (1994) and Srebrenica (1995): that the Security Coun-
cil does not authorize military force when it should.*” This impression has led
some to conclude that states may disregard the Security Council because the
council does not authorize force often enough. In fact the council had autho-
rized “peace enforcement” missions for both Rwanda and Srebrenica, but the
United Nations was never able to attract sufficient numbers of troops or the
type of weapons specified by the UN’s experts.* The presence of these inad-
equate troop deployments gave people a false sense of security. In Srebrenica,
Bosnians would not have crowded into “safe areas” where they were slaughtered
in large numbers. In Rwanda, Tutsis would not have trusted their Hutu neigh-
bors as Tutsi rebels rolled back into the country to renew the civil war and oust
the Hutu government. In these cases, as in so many others, the council failed
to consider whether by authorizing this sort of force it did the United Nations
would do more good than harm.49

Further, the argument for ignoring the council rests on the view that states
will do a better job by deciding unilaterally or outside the council process for
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war. The facts do not support this claim either. The abject failure of the 2003
Iraq invasion is well known. The results in Kosovo were little better. The failure
of states to heed the limits a Security Council resolution placed on the use of
force in Libya by outside states is another stark example. In March 2011 the
council authorized the protection of civilians as the Libyan leader, Col. Muam-
mar Gaddafi, sought to suppress an insurrection in Benghazi. The council
authorized the use of military force by NATO countries and others to protect
civilians. The United Kingdom and France quickly escalated the conflict on
the legal argument that the only way to protect civilians was to remove Gaddafi.
That was a wholly unreasonable interpretation of the resolution. Proponents
of force argued that civilians in Benghazi were threatened imminently by Gad-
dafi’s forces; they made no mention of their interest in ending the Gaddafi
regime. Over thirty thousand people died in the four months of the NATO
intervention. Violence, revenge attacks, and widespread fighting have contin-
ued ever since. Today Libya is spoken of as a failed state. Ample evidence
demonstrates that outside intervention in civil wars does not lead to the positive
outcomes predicted by unilateral intervention advocates.30

Even if states had a better track record, it would be no basis for ignoring
the Security Council’s authority. Discussing efficacy and the alleged need to
use military force for various desiderata is reminiscent of the debate about the
efficacy of torture. Jeremy Waldron believes that discussions of the law and
morality against torture should not consider whether torture could be effec-
tive in generating intelligence.5! He is correct that efficacy is irrelevant to the
absolute legal and moral ban on torture. Still, academics with access to relevant
facts have a responsibility to share them.

Too few people seem to be aware, for example, of the Statement on Inter-
rogation Practices drafted and signed by twenty of the US Army’s most ac-
complished interrogators with a combined two hundred years of interrogation
experience.’2 Their statement rejects the use of coercive interrogation practices
as unreliable. The statement is consistent with much of the academic literature
on torture.’? Similarly, the use of military force for various humanitarian pur-
poses is unlawful and immoral; it is also a counterproductive tool of change.5*

If the Security Council rejects a request for force, the law requires compli-
ance with the decision and attention to lawful and effective alternatives for
responding to the problems of human rights, governance, arms control, and
terrorism. Invasions by superior military powers of weaker ones, such as in
1990 when Iraq invaded Kuwait or in 2014 when Russia occupied Crimea, are
the sort of cases where military force might be justified to reverse unlawful
outcomes.’S Even for these cases and certainly for more complex ones, inter-
national law offers multiple forms of nonviolent response. The UN Charter
calls on states to respect international law, to participate in global economic
development, to protect human rights, and to rely on peaceful mechanisms
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for the resolution of disputes. Charter Article 33 recommends negotiation,
mediation, arbitration, adjudication, and the use of international institutions
to resolve disputes.

By the 1980s the charter’s prohibition on the use of force came to be spoken
of as jus cogens—a norm of peremptory character. A standard account explains
that “some rules of international law are recognized by the international com-
munity of states as peremptory, permitting no derogation. These rules prevail
over and invalidate international agreements and other rules of international
law in conflict with them. Such a peremptory norm is subject to modifica-
tion only by a subsequent norm of international law having the same charac-
ter.”36 Peremptory norms need to be explained according to natural law theory
because positivism is inadequate to explain how a norm that has no basis in
consent is binding and superior to consent-based rules.57 The perception that
Article 2(4) is a peremptory norm acknowledges the rule’s origin in just war
theory and its connection to fundamental moral teaching.

Indeed, the general contemporary regime of international law restricting
the use of force bears close resemblance to the moral teaching of the Roman
Catholic Church on resort to war as restated in the Catechism:

The strict conditions for legitimate defense by military force require rigorous
consideration. The gravity of such a decision makes it subject to rigorous
conditions of moral legitimacy. At one and the same time:

¢ the damage inflicted by the aggressor on the nation or community of na-
tions must be lasting, grave, and certain;

* all other means of putting an end to it must have been shown to be im-
practical or ineffective;

® there must be serious prospects of success;

¢ the use of arms must not produce evils and disorders graver than the evil
to be eliminated. The power of modern means of destruction weighs very
heavily in evaluating this condition.

The evaluation of these conditions for moral legitimacy belongs to the
prudential judgment of those who have responsibility for the common good.58

The Catechism sets the bar above international law’s minimum require-
ments. The injury must be “lasting, grave, and certain” and the response must
not inflict “evils and disorders graver than the evil to be eliminated.” Moreover,
the Catechism only refers to “aggression” and “defense,” not force in response
to human rights violations, arms control, or terrorism.5 Logically, therefore,
an ethical leader in a case of self-defense or in seeking or giving Security Coun-
cil authorization needs to first consider the law on resort to force and then, if
resort would be lawful, consider whether it would also be moral. The World
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Council of Churches reached this conclusion in 2011 when it developed its
doctrine of “Just Peace,” which is founded on considerations of international
law as well as respect for the United Nations and grassroots peace activism.60

In one important respect, contemporary international law and the just war
theory of Aquinas do differ. For the state gua state, international legal respon-
sibility for wrongful conduct is generally found by looking at objective facts
and not at what a leader intends. “In the conditions of international life, which
involve relations between complex communities acting through a variety of
institutions and agencies, the public law analogy of the w/tra vires act is more
realistic than a seeking for subjective culpa [fault] in a specific natural person.”6!
In international law, if a state violates the prohibition on the use of force, it does
not matter if the state’s leader did not intend to violate the law. International
law works more as a strict liability system than one based on fault. The response
to such a violation, however, does not take the form of punishment. Force today
is lawful only to counter force to end a continuing violation. Reprisals and force
to deter future violations are strictly unlawful.

Since the Nuremberg Tribunal, however, international law has concerned
itself with the intentions of national leaders. A national leader who violates the
prohibition on the resort to force might be found guilty of the crime of ag-
gression. Thus, Biggar’s moral argument for waging wars to punish is morally
retrograde when compared with the contemporary legal regime. Individuals
may be punished for aggression in national and international courts. There is
no right to use war to punish a whole people for a leader’s wrongful conduct.62

Ideological Division

How did it come to be, therefore, that so many just war theorists fail to take
international law into account, do so imprecisely, or argue it is moral to over-
ride the rules against resort to force? We can find prominent examples of these
positions in the just war literature assessing NATO’s 1999 war against Serbia
over Kosovo, the 2003 invasion of Iraq, and the use of military force on behalf
of Syria’s antigovernment rebels. Important causes of this disconnect are the
tendency to rely only on positivism as the single explanatory theory of interna-
tional law, excluding natural law, as well as the rise of realism as the dominant
school of political science.

Positivism, based as it is on material evidence, is adequate to explain much
of international law. It holds that treaties bind because of express consent, and
rules of customary international law bind on the basis of tacit consent indicated
by state practice and opinio juris. Positivism, however, does not explain why con-
sent should bind a party that wishes to withdraw consent. Nor does positivism
explain how rules, including certain general principles of law (e.g., good faith)
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and international law’s peremptory norms (e.g., against torture), bind without
consent. These aspects of the international legal system are better explained
by natural law theory.

Few international lawyers still have access to natural law explanations, how-
ever, owing to the dominance of positivism. Positivism today has no overt con-
nection to religious and ethical traditions. It has no means of explaining why
rules supporting peace might be morally superior to other rules or state inter-
ests—positivism is famously “amoral.”63 Realism has largely filled the normative
gap left by the suppression of natural law. Realism provides evidently secular
foundations for raison d’état, in particular, the amassing of military strength.
Hans Morgenthau taught that a national leader’s decision to use military force
cannot be fettered, as a normative matter, by international law against war.64

Morgenthau deserves credit for beginning the decisive turn of political sci-
ence and international relations toward realism and away from classic interna-
tional law.65 In Morgenthau’s world, international law does play some role in
the decisions of national leaders respecting trade, diplomacy, and the like—just
not in the area of war.66 He remains inordinately influential. His book Po/itics
among Nations is read by every student of international relations, certainly in
the United States.6” Morgenthau’s view of power and the importance of using
military force is reflected in the work of his contemporary, theologian Reinhold
Niebuhr. Niebuhr’s “Christian realism” is also based on a dark view of human
nature and advocates the use of military force against communism without
much apparent regard for international law.68 The theologian Paul Ramsey also
wrote during the Cold War on the moral use of force.®

Certainly other scholars sought to retain a central role for international
law. David Hollenbach, for example, warned in the 1980s that just war theory
was moving away from Aquinas’s position, presuming that war is sinful, to one
presuming war is just so long as it is waged by legitimate authorities.”0 Elshtain
was one who persisted in ignoring international law. In the spring of 2001 she
was invited to give one of the prestigious “Grotius Lectures” at the opening
session of the annual meeting of the American Society of International Law. In
a twenty-six-page article developed from the lecture, she never uses the term
“international law” and refers to the UN Charter only once when discussing
a reference to it by Michael Walzer.7! Yet Elshtain said she was analyzing the
“jus ad bellum,” the term used by contemporary international law scholars to
refer to the international law on the use of force. She concludes that invading
other countries to remove dictators or for other “humanitarian” reasons could
meet the just war requirement of a just cause. She has nothing to say about
the charter’s prohibition on such a use of force. She omits any consideration
of the morality and rationality of law compliance. Yet, as discussed above, in-
ternational law on the use of force is the common code used by all states and
intergovernmental organizations—regardless of the religious or ethical views



46 - The Just War Tradition and International Law against War

of individual leaders. International law is what the world shares in addressing
the normative issue of resort to force. Failing to consider international law,
even to explain why she found it unimportant to do so, before an audience of
hundreds who explore international law as their principal scholarly discipline,
underscores the point here of how isolated just war theory has become from
international law.

A few years later in an interview in which she defended the morality of the
2003 invasion of Iraq, Elshtain did mention international law but got it wrong.
She said, “Given the history of that regime [of Saddam Hussein], the violation
of UN resolutions, the material breach of protocols at the end of the 1991 Gulf
War—in international law, a material breach is a casus belli, a legitimate occa-
sion for war—I can’t think of anyone who said no case could be made.”?2 The
only just cause of war according to the consensus of the international com-
munity is reflected in the charter, which does not include “material breach.”
In using the term, Elshtain likely picked up on part of the attenuated argument
of the United States and the United Kingdom for invading Iraq without a
Security Council resolution. Lawyers for the two governments proposed that
resolutions from 1991 provided authorization because Iraq was in “material
breach” of them. As the world learned during the United Kingdom’s inquiry
into the decision to go to war in Iraq, Britain’s experts on international law
clearly advised that “fresh” authority was needed. The 1991 resolutions could
not authorize force in 2003. While Elshtain was right that some sort of case
for legality could be made, the great weight of opinion was that the invasion
was unlawful.”3

Some may argue that expecting Elshtain to know the international law on
the use of force is asking too much. An academic, however, who publicly seeks
to justify or advocate for the use of violence on the scale of war needs to have
knowledge of the world’s law on the subject. As set out above, to know the
morality of war is to know the international law on the use of force.

Philosopher Jeff McMahan supplies a more worrying example. While
Elshtain either ignores international law or gets it wrong, McMahan goes as far
as saying that the UN Charter rules against resort to war are “crude,” “simplis-
tic,” and “largely obsolete.”’* The only international law of any relevance to just
war scholars is, in his view, the law on the conduct of war, such as the Geneva
Conventions. Yet even this law, for McMahan, is “quite distinct” from moral-
ity, diverging in important ways.”> This means apparently there is no moral
duty to comply with international law on the use of force. He seems unaware
of the points raised above concerning the convergence of just war theory and
international law on the use of force. Given that the international community
just recommitted to these rules in 2005, they are obviously not “obsolete.” His
other characterizations have no bearing on whether this law is binding. In fact,
no state in the world officially denies that these rules bind.
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Biggar has a more sophisticated understanding than McMahan of the inter-
national law on the use of force and the moral arguments in support of interna-
tional law. He writes: “There are good moral reasons of a prudential sort why
we should be loath to transgress positive law even for the noblest of motives.”76
Nevertheless, he is willing to defend as moral the unlawful resort to force by
NATO over Kosovo and the 2003 invasion of Iraq. These were cases, he says,
of “natural justice” trumping positive law.”” As discussed above, however, Big-
gar’s conclusion about Kosovo and Iraq rests on his misperception that positive
law relies on punishment, which he believes is lacking in the international sys-
tem, and on factual errors respecting the Rwanda and Srebrenica tragedies. His
comment regarding “natural justice” indicates a failure to appreciate that the
international law against the use of force incorporates the natural law peremp-
tory norm against aggression. The resort to unlawful war violates both positive
and natural law. The content of Biggar’s “natural justice” may differ from the
moral reasoning leading to the natural law norm against the use of force, but the
analysis above urges caution in adopting any theory in conflict with twenty-one
centuries of legal and moral teaching on war.

Conclusion

Since the adoption of the UN Charter in 1945, respect for the general pro-
hibition on the use of force appears to be in decline. Reasons include the rise
of the political ideology of realism, which places great confidence in military
power; the concomitant decline in knowledge of international law; and the
development of just war theory that either ignores or rejects the legal prohibi-
tion on force. This last reason rests in some cases on failure to realize that the
international law against war and just war theory today have the same roots in
early Christian teaching. Today’s legal prohibition of aggression is a peremp-
tory norm explained on the basis of ancient natural law. Complying with the
law as a general matter is thus consistent with moral conduct. To be moral, any
resort to war must also be lawful, and—even if lawful—war may still not meet
additional moral objections. In short, humanity has placed its most powerful
normative barriers against the “madness” of war.”8
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