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BOOK REVIEW

AporTioN: Law, CHOiCE AND Morarrty. By Daniel Callahan. New York:
Macmillan Co., 1970. Pp. xv, 524. $14.95.

“Abortion is a nasty problem, a source of social and legal discord, moral
uncertainty, medical and psychiatric confusion, and personal anguish.””* 4bortion:
Law, Choice and Morality is an extremely careful and comprehensive study of
the many dimensions of the abortion problem. Daniel Callahan spared himself
very few, if any, scholarly and intellectual labors in constructing a book which
at once provides a clear and orderly introduction to the massive bio-medical,
psychiatric, legal and philosophical literature relevant to the abortion problem.
One of the most impressive features of the book is the success with which its
author has “lowered his voice,” not by aiming at value-free objectivity, but by
an early statement of his own bias and a strong commitment to the honest exposi-
tion of all the evidence — both that supportive of his thesis and that tending to
negate it. Callahan accepts the self-disciplining motto of the anthropologist
Bronislaw Malinowski, “It is gratifying to a fieldworker when his observations are
sufficiently well presented to allow others to refute his conclusions out of his own
material.”? In consequence, his book is in no sense a partisan tract, and it is
certain to remain a valuable reference on this complex and uncomfortable topic
for many years to come.

The book is an extremely valuable model for research, interpretation and
judgment in the increasingly important field in which we must assess the implica-
tions of radically new developments in science and technology. It is obvious that
there are particularly poignant aspects of this issue; the overwhelming implications
for our society’s attitude toward the basic relationship of maternity make this
inevitable. Some of the qualms felt in confronting the issue of abortion, however,
have a more general basis: a fear of hubris, a concern for overstepping the ap-
pointed limits of our stewardship on earth by attempting to define and redefine
basic human values to insure the smooth functioning of a new world dominated
by man’s scientific and technological ingenuity. The basic question then becomes:
in what, if any, sense are moral imperatives given to man (whether by nature
or by God). Could the givenness of such rules imply that man is responsible only
for their discovery and accurate articulation and application? Or is there a sense
in which the determination of their substantive content is 2 human task?

The formulation (and affirmative resolution) of this question is as classic
as the moral philosophy of Immanuel Kant. Nevertheless, it is often regarded
as a key element in the cultural metamorphosis of “technological man,” or man
(honorifically described) willing to match his moral judgment and responsibility
to his scientific intelligence. Callahan resists that current of the technological
ethos which tends toward moral solutions which are merely personally convenient
or problem-free, and he applies one of his sternest epithets (“falsification of con-
sciousness”) to the thesis that man has only to “discern and obey” moral rules

1 D. Carvazan, ABorTioN: Law, Groice AND MoraLiTy 1 (1970).

'(19%6)Id. at 18, quoting from B. MarLivowski, CrRiME anp CusToM IN Savace SocieTy 41
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imposed upon him by God or nature. According to Callahan, a false or inauthen-
tic consciousness is one which short-circuits man’s true moral plight by assuming
that authoritative or mechanically logical decisions can take the place of a fresh
evaluation of the complexities of the experience of each responsible moral agent.
Man must take “full responsibility for his own fate”; the elaboration of what
Callahan calls “moral policy” is through and through a human task. For anyone
who subscribes to this view, a series of agonizing reappraisals of established mores
is inevitable.

The notion of moral policy is the key to the ethical position taken by Calla-
han. In his analysis, a policy establishes a general direction or bias, it sets some
limits to acceptable behavior, and it clarifies the meaning or moral significance
of the alternative courses of action within a defined range. A policy is explicitly
not a moral blueprint which aims to determine and settle every eventuality be-
forehand.

In somewhat more technical language, a policy is determined by one or,
more typically, several moral principles, e.g., the sanctity of life (the controlling
principle in Callahan’s moral policy concerning abortion). Specific moral rules
stand in a subordinate relationship to such moral principles. For example, the
rules falling under the principle of the sanctity of life include: the protection of
the survival and integrity of the human species, the integrity of family lineages,
the integrity of bodily life, the integrity of personal choice and self-determination
(or mental and emotional individuality), and the integrity of personal bodily
individuality. Callahan argues that such rules cannot be logically derived from
the principle to which they are subordinate on the basis of an inspection of the
meaning of the terms involved. The rules falling under a specific principle may,
in fact, come into conflict with each other, and we must make judgments about
their relative priority in specific situations. To decide whether or not such priori-
ties are in fact serving the respect we want to accord human life, we must turn to
the critical assessment of experience rather than to logical analysis.

In general, and from a neutral perspective, a moral policy is “any culturally,
philosophically or religiously chosen, given or accepted way of devising, relating
and ordering moral rules.”® The criteria to be used in evaluating such policies
include:

1. Scope or range. Of two competing policies, that which takes
the more comprehensive approach to the evidence is to be preferred.
Callahan is extremely critical of “one-dimensional” abortion policies,
i.e., policies for which only one sort of evidence — sociological or genetic
—is decisive. On the basis of this criterion, he rejects Garrett Hardin’s
efforts to justify any abortive act in terms of the vanishingly small social
utility of the conceptus (a generic term covering all stages of development
from fertilization to birth), and is equally critical of attempts to resolve
the issue by concentrating solely on the biological evidence, e.g., that the
fertilized egg contains all the genetic information required for the develop-
ment of a full-term infant (he finds the traditional Catholic position erring
in this direction).

3 Id. at 341.
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2. Consistency. A coherent policy obviously requires some recon-
ciliation of the competing demands of specific rules, e.g., those rules having
to do with the survival and integrity of the human species and with the
bodily integrity of an individual mother. This criterion is specifically in-
tended to guard against the use of ad hoc definitions of such key terms as
“life” and ‘“‘death,” in order to arrive at predetermined, tailor-made solu-
tions of the problems of abortion, donation of vital organs, and euthanasia.
The fact that the notion of brain death seems to have gained such wide
acceptance in decisions as to when the heart may be removed from a. pros-
pective donor suggests the appropriateness of an analogous criterion (a
discernible electroencephalogram — usually in the 8th week of develop-
ment) of human life in the approach to the abortion issue.

3. Concreteness. Callahan is quite critical of efforts to solve moral
problems exclusively in terms of abstract generalizations. Although such
generalization is obviously necessary to meet the first two criteria, it cannot
be the decisive factor when this would lead to insensitivity to the wide
range of differences among individual cases.

While Callahan’s notion of moral policy is not developed with technical com-
pleteness (e.g., there is little or no discussion of the tension between the three
criteria), the position taken seems clear, reasonable, and flexible. Moreover, it is
solid enough to escape objections that it leads to relativism or situationism.
Critics who raise the latter charge* seem to pay insufficient attention to the first
two evaluative criteria, and they leave themselves very little room for sensitive
attention to the real, but often highly individual, circumstances involved in
specific cases.

Some reviews of Callahan’s book have stressed its critical departure from
the traditional Catholic prohibition of abortion.® Very careful attention should
be paid, however, to the details of Callahan’s position in this regard. First of all,
he argues for distinct, separate (but, of course, mutually coherent) moral and
legal or social policies. In the personal, moral domain he holds that:

respect for the sanctity of human life should . . . incline [us] toward a
general and strong bias against abortion. Abortion is an act of killing, the
violent, direct destruction of potential human life, already in the process of
development. . . . [However] [ijn many circumstances . . . a decision in favor
of abortion . . . can be a responsible moral decision, worthy neither of the
condemnation of others nor of self-condemnation. But the bias of the prin-
ciple of the sanctity of life is against a routine, unthinking employment of
abortion; it bends over backwards not to take life and gives the benefit of
the doubt to life. It does not seek to diminish the range of responsibility
toward life — potential or actual — but to extend it. It does not seek the
narrowest definition of life, but the widest and the richest.®

4 See, e.g., Connery, Book Review, NaTionar Car=oLic REPORTER, Aug. 7, 1970, at 8,
col. 1.

5 See, e.g., McCormick, Book Review, 4 Moralist Reports, AMerica, July 11, 1970, at
42. McCormick takes a very cautious view of Callahan’s announced aim of achieving a moral
consensus concerning abortion. For an enthusiastic review in a general circulation magazine,
see Woodward, Book Review, Morality of Abortion, NEwWsWEEK, June 8, 1970, at 64.

6 D. CALLAHAN, supra note 1, at 497-98.
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This stress on the necessity of a multi-dimensional definition of human life — and
the impossibility of establishing permanent priorities among the various elements
of the definition — opens up the possibility that respect for the mental and emo-
tional vitality of the mother (or father, or already living children) may take
precedence over the bodily life of a developing, potential human being. (To
admit that such action might, in principle, be the morally responsible option may
be shocking or outrageous to some. But it is difficult to see how this can be denied
without resort to a narrowly bio-medical definition of human life.)

In fact, however, Callahan’s exhaustive review of the medical, psychiatric,
and legal literature dealing with this topic leads him to the conclusion that there
are no automatic indications for or against abortion. With modern medical care,
medical indications are increasingly, but not totally, nonexistent. “There . . . [is]
a general [medical] concensus that abortion operations, of all sorts, should be taken
with utmost seriousness and avoided if possible.”” This consensus is based on the
possibility of subsequent gynecological complications (including irregular preg-
nancies or even sterility), rather than on direct danger to the life and health
of the mother.

Psychiatric data is notoriously difficult to evaluate or interpret, and Callahan
finds this true of the data related to the abortion problem. He considers it irre-
sponsible, however, to suggest that difficulties involved in formulating exact psy-
chiatric criteria indicating the need for an abortion should result in the refusal to
admit psychiatric indications.

Callahan’s review of the medical and psychiatric literature is so extensive
and detailed that it is difficult to summarize adequately. Its greatest use will be
as a reference background for the evaluation of individual cases. In general,
Callahan takes a very cautious approach to the probabilities involved in such
matters. For example, he would consider both the probable availability of effec-
tive medical care and therapy and the probable incidence of congenital malforma-
tion in deciding whether or not to induce abortion when the mother contracts
rubella during her first trimester. He concludes that the problem. of whether one
should be willing to take a chance against unfavorable odds, or even the identifica-
tion of specific odds as unfavorable, is a moral question to be resolved in terms
of the general bias favoring the protection of life.

Callahan approaches the problem of a legal policy on the abortion issue
by studying three separate classes of legal systems: the restrictive legal codes
characteristic of the United States before 1968, Great Britain before 1967, India
and Latin America; the moderate legal codes found in the Scandinavian coun-
tries; and the permissive laws of the Soviet Union, Eastern. Europe and Japan.
He aims at assessing the social and moral consequences of these different systems,
but concludes that the identification of the impact of abortion laws upon the
general ethos of a country is a nearly impossible task for which no empirical
procedure can be provided.

The author finds little indication that restrictive laws are a functionally
adequate symbol of society’s respect for life. Evidence of this includes: the fre-
quency with which such laws are broken (one abortion for every three or four

7 Id. at 42.
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live births in the United States under restrictive laws®) ; the considerable medical
danger to the woman undergoing an illegal abortion; and the solid indication
that abortions are rather easily available to the wealthy, but available to the poor
only under the most hazardous conditions.

Motives for liberalizing abortion laws are the reduction of the number of
medically hazardous illegal abortions and a response to the rights of women to
determine the exercise of their own bodily functions and the size of their own
families. Moderate legal systems have rather conspicuously failed to reduce the
number of illegal abortions (because of the delay, the complicated application
system and the continued high cost of abortions in countries following this sys-
tem). Callahan’s own sympathies are strongest (although he has several reserva-
tions) for the philosophy underlying the permissive system of East European
countries:

The aim is precisely to insure the greatest possible freedom for women. This
goal, many believe, cannot be fulfilled unless women (a) are fully advised
of the physical hazards of abortion, (b) are given contraceptive advice in
order (in the future) to avoid unwanted conceptions, (c) are provided the
chance to accept additional financial and social assistance sufficient to sup-
port a child, offered to her not just in general but, specifically, when she
comes to the moment of choosing for or against abortion, and (d) it is
insured that women are making a free choice, uncoerced by their family
or friends.?

The major drawback to such permissive laws'® is that there is evidence that
such systems favor a climate in which an increasing number of women make an
individual choice for abortion. The only apparent remedy for this is an extensive
educational program against abortion, informing the public of its costs and mak-
ing non-abortive alternatives (including contraceptive information and materials)
readily available to everyone, including unmarried teen-agers. The restrictive
laws presently in force in most of the United States are judged to be doubly
wrong: first, in refusing the woman’s right to choose, and, second, in only rarely
offering women any real help in finding viable alternatives to abortion.

A central thesis of Abortion: Law, Choice and Morality is that no “last
word” can be written on this topic; it must remain open to the modifying effects
of improved data and the consequences of shifting social circumstances. The
book aims at providing a framework for discussion that will cut across as many
value systems as possible, engaging the intelligence and good will of all members
of society in the solution of a problem whose ethical gravity and considerable
dimensions require concerted action on the part of the whole community. The
search for moral consensus can seem utopian or banal, as Callahan points out,
but on some particularly awesome topics the attainment of consensus is very
close to a necessary condition of survival.

Edward Manier*
3 Id. at 133, citing F. TAussiz, ABORTION, SPONTANEOUS AND INDucep 387-88 (1936).
10 éda'llfixfé’z‘ own “ideal” law would essentially allow abortion on request until the 12th
week of pregnancy and give the woman’s voice greatest weight thereafter, it would provide
free abortion or free obstetric and child care service, it would require subsequent contraceptive

counseling, and it would allow for the freedom of conscience of medical personnel involved.
*  Associate Professor of Philosophy, University of Notre Dame.
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Prentice-Hall. 1964. Pp. 110. $4.95.

TuE PuiLosorrY oF Law. By J. Kohler, translation by A. Albrecht. An analysis
of the development of culture, the law of individual persons, the law of
property, state laws, and national law with philosophical emphasis. New
York: Augustus Kelley. 1969. Pp. xlii, 390. $18.00.

Praro, THE Laws. Translated by Trevor J. Sunders. This dialogue was Plato’s
last and longest. It was his attempt to describe a practical Utopia. New
York: Penguin Classics. 1970. Pp. 551. $2.95 (paperbound).

Porrrics anp Poricies: TreE Contmvumng Issues. By Phillip O. Foss and
Duane W. Hill. A collection of readings and statements on contemporary
political issues. Belmont: Wadsworth Publishing Company, Inc. 1970. Pp.
390. (Price unreported.)

PorT ADMINISTRATION AND LEGIsLATION HaNnDBOOK. By U. A. Tarasca for the
Department of Economic and Social Affairs of the U. N. The book is
a survey of some of the world’s oldest and busiest port operations. It is
intended to aid underdeveloped countries in developing and administering
their port potentials. United Nations Publication, 1969. Pp. vii, 94. $1.50.
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SeLF-INCRIMINATION IN JEwISH Law. By Aaron Kirschenbaum. A comprehen-
sive study of the Jewish law which rejects criminal confessions, pleas of
guilty and self-incriminating statements of the accused, which is relevant
particularly now, when our constitutional privilege against self-incrimina-
tion is under attack. New York: The Burning Bush Press. 1970, Pp. xii,
212. $6.95.

Tae SeLr-InrrLicTED Wounbp. By Fred P. Graham. The Warren Court’s revolu-
tionary rulings on criminal law; a story of good intentions betrayed by
violent times, and an alert to the crisis the highest court must soon face
in the rising public and political pressure. Particular emphasis on Miranda.
The Macmillan Co. 1970. Pp. x, 371. $7.95.

SoLEDAD BROTHER, THE PrRisON LETTERS OF GEORGE JACKSON. Personal letters
of George Jackson from 1964 through 1970. Jackson was in jail on a
number of charges. Included are letters to Angela Davis and Jackson’s
brother Jonathan (member of the abortive San Raphael court raid). New
York: Coward-McCann, Inc. 1970. Pp. xii, 330. $5.95.

STupENT PrOTEST AND THE LawvEer. Edited by Grace W. Holmes. An edited
transcript of a national conference concerning the law’s role in matters
of student protest held in Ann Arbor, Michigan, in May, 1969. Benton
Harbor, Michigan: R. W. Patterson Printing Company. 1969. Pp. 403.
(Price unreported.)

Wit Arr DeLBErRATE SpEep: Civit RicaTs THEORY AND REavrTy. Edited
by John H. McCord, Associate Professor of Law, University of Ilinois.
A collection of essays focusing on the role of legal institutions in securing
civil rights. Urbana: University of Illinois Press. 1969. Pp. vii, 203.
$7.50.
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