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he can go about his business1 is \:hat right? 

.. P. 
:: ·• 0 GOLDBERG: Yes,. sir. 

THE COURT: You are excused. 

THE WITNESS: Thank you, sir. 

(Witness excused.) 

THE COURT: Next w:i.tness, please. 

MR. GOLDBERG: May we now recall Mr. Miller, and 

with your permission, Mr. Topkis will conduct this phase. 

THE COURT: Certainly. 

MARVIN Jo M I L L E R r•ecall~d. 

THE COURT · Mr. Miller, it is my duty, no matter 

who the witness is~ to say to a witness whose testimony 

is continued after a ni.ght has inter•1·~ned th~t you c:.re 

continuing with your testimony unde!" oa·th. Yc 1.i u:~cer .::c tand 

that? 

THE WITNESS~ I unde1:·stanc that. 

THE COURT: Without the necessity of being rH-

swornn 

THE NITNESS: I understand, your Honor. 

DIRECT EX~.MINATION . BY MR. TOPKIS {conti!lued) : 

~ 
• 
I 
I 
I 
' ! 

Q ~·tr. Mil l.:?r u you recall your testimcny of the 

day about the so-called free agent draft? 

othe~ 
i 
I 

A Yeso 

Q On checking the transcript , it occurred to us 

SCUTHERN DISTRICT G)iJt:<T ;~~FCflT:=RS 
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2 tha·t it did not discloee in full detail how the so-called 

3 free agent draft works. Would you outline that to his 

4 Honor, plP.ase? 

s A The essence of the draft of players who have not 

6 y~t entered organized professional baseball is ·that the 

7 various clubs agree on a procedure for selecting from these 

8 players. There are two drafts a year. The draft that 

9 take.a place during the winter has an order of selection 
I 

10 based on the standing of the various clubs at the end of the l 

l! 

12 

14 

15 

16 

17 

?a 

I 
!9 I , 

JI 
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!l 
:iO ;1 

21 ~ l 
i 
I 
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' H 
23 I 

l 
' ' 2:1 l 
I 
I, 

25 
11 
) 

! 

prior year, with the last place clubs obtaining the first 

selection. 

I think the basic importance cf it is this: No 

player entering into professional baseball for the first 

time can determine with which club he would like to play 

or even negotiate. Instead he is tolq that a particular 

organization has selection rights to him. .i\s a result, 

a new player or, for that matter, any player is faced with 

the problem of being in competition with other players, 

of course" whereas the club tha·l: he is i:2egotiatinc1 with in 

theory has taken care of it in advance to see that there 

is no competition,because no other club may ·talk to · tnat . 

player while the first club still has selection rights to 

Q You spoke of. the club with which he is nsgotia·t-

£0UTHERN l:1lSTR1CT ffil!.RT R ''.:PC!~TEt~:S 

t:NtTED ST.~TE!.l C~sr.rr :-~c~.~~;:: 

I 
l 
I 
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2 ing in theory. ~fuat do you mean by "in theory''? 

3 A I mean I do not consider that an accurate use 

e 4 of the word 11 negotiate .. " Negotiation is between people 

5 with equal alternatives and a certain balance of bargaining 

6 power. 

7 Q You mean that the player has no alternative 

8 except to deal with this club? 

9 A That is correct. 

10 Q Now, to whon does this so-called free agent draft 

11 apply? Who ara the people about to enter prof.:s3ional 

12 baseball whom you speak of? 

13 MRc HUGHES: Your Honor, I don't want to 

14 interrupt, but we went over this. He testified to all of 

15 this on direct examination yesterday. He stated the 

16 categories of peopleo I don't want to appear to he i~ter-

17 rupting, but if we are just going tc go through all of 

18 this all over again, it is repetitioua. 

19 THE COURT: I took it Mr. r.rcpkis was devaloping 

20 a aort of pref ace to the main question that he is about to 

21 propound. Am I in error? 

22 MR. TOPKIS: No, you are not :i.n error, your 

23 Honor. I want to make sure we have the actual mechanics.: 

24 As I think we had, as your Honor suggested this morning, 

25 we had general testimony the other day. t want to get 

· - ' . -- # , .., ..... • • . - ~ · - ... : 
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do•.rm to specifics. 

MRo HUGHES: Your Honor, the agreements 

thamselvea are all in evidence. 

THE COURT: I recognize that, Mr. Hughes. 

MRo HUGHES: And it has this description. 

THE COURT: I am going to hold Mr. Topkis to what 

he just got ·through saying v and I am sure he will get. right 

to the point. 

Q Who precisely are the people who are auaceptible 

to the free agent draft? 

A They are young men and boya who have not yet 

signed a profeaeional baseball contract. 

Q A,.,y yoUt"'lg man anywh~re in tl10 United states, is 

t.hat it? 

A In th~oryv yeso !n "ctuallty tbeae are young · 

men and boys t.·1ho have ·· bDen playing ei th.er fox high 

school teams or for college teama or in other arrange~enta, 

such as American L~gicn baseballo 

Q And wha~ is the age range of the people whc play 

in A.~erican L~gion baseball? 

A I O'.•n ''t know. 

Q So far as high schools are concerneC., do I 

unders'tand you to say that the pTof:essional bas~ball teams 

and acouta a:re scouting pS!qple who ar·~ pla~[ing fer. high schc>ol 
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T'asebaJ.1 teams? 

A Yes. 

Q And they then dec:lde which high school baseball 

{)layers they wa1rl:: to acquire e:.rclusive rights to nego·tiate 

with by this free agent draft, is that it? 

A Yes, but there arn certain lirnitations !n terms 

of approaching a student. 

Q Hould you tell his Honor what those limitations 

are? 

THE COURT: Just sum them up. I think I can 

understand without arnplificationo 
I 

l', In the case of a high sctiool pl~y<::•::-, unle s 3 he 

is 21, while he is still in high schcol, while his grdduat-

ing class has not yet graduated, t.h::; rules provid2 'i.:h ·.~y 

will not approach him unless ha has dropp~d out of school 

for on£! year. In the cas~ of a collage player, it is 

similar except thzi.t X be!lisvG if he is a dropou·::. fo~ as 

li·l:tle as th:cea or four rn.onths he can then b~ appr00.,::1ed. 

' ' 

!:Cl i 'Y'.~E FCi'~ r:J sJR!\:•t.• r. ::.:J .IJ;-~~·~ ~-?.f.: !:J(JR~ ""E :- {S 
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o Now, does this free agent draft in its cperation have 

any impact on the player's contract negotiations down through 

the years? 

A , Well, it obviously has an impact on his initial 

contract and the initial arrangements because, as has been 

stated before, he has no bargaining power in the club or 

the scout talking with him has no competition to worry about. 

Since a starting arrangement, I believe, has an impact in 

each succeeding year, yes, the answer to the question is 

yes, it is related. 

O Now, you testified. the other day as to certain dis-

cussions that you had had with representatives of organized 

baseball in connection with the reserve system. Did you 

discuss with the representatives any alternatives to today's 

reserve system? 

A Yes. 

Q What alternatives were discussed? 

A We have discussed a number, and perhaps the word 

11altematives" is not proper, if I may explain. We have dis 

cussed a number of modifications which cannot be taken 

singly, but need to be considered perhaps in combination~ 

They are not alternatives each in and of themselves to the 

present entire system. For example, we have suggested that 

instead of the club having an option on a player's services 

SOUTHERN DISTRICT COURT REPORTEl(S 
UNITED STATES COORT HOUSE 
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2 for life, that that option be for an agreed upon period of 

3 years, such a period of years to be his years in organized 

4 ball, in major league ball, and preferably in a combination 

5 of both of those; that at the end of such agreed upon period 

6 that a player for the first ti1ne in his whole career be given 

7 an opportunity to establish what his market value is by be-

8 inq permitted to talk with and obtain bids from other clubs. 

9 ' 
We have discussed the possibility that even when he 

10 establishes his market value and obtains bids from other 

1l clubs, that it might be possible to have a rule that his 

12 own club could still retain him, simply by matching the bid 

13 that he received, and if the continuity of his employment 

14 
with the club were that important, the club could obtain that! 

15 

16 

17 

18 

19 

21 

22 

23 

24 

25 

continuity simply by matching the bid that the player had 

received. 

We have suggested, really in response to an argu-

ment, that it would also be possible to prevent the so-called 

wealthiest club from garnering all the talent by establishing 

a system Chat is not perfect but obviously better than the 

preaent orie and agree that no one club or two or three or 

four could sign more than X number of such free agents in 

any giV(!in period of time, thereby preventing any domination 

of all ·~e talent by a club or a group of clubs. 

We have suggested the possibility of getting at the 

SOUTHERN DISTRICT CDURT REPORTERS 
UNITED STAT!:S Q.l\JRT HC\JSE 
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problem of the player of major league caliber, who as wit­

nesses have testified, sit on the bench and who, in addition, 

quite cften are optioned to the minors despite the fact that 

they are of major league caliber. 

We have suggested tlB 'possibility of a salary pro-

9ression, year by year, a minimum salary progression that 

would have as its purpose making it too e~ensive for a 

club to pay that kind of a salary and option the recipient 

to the minors or keep him on the bench and thereby encouraq-

ing moving him to a club where his talents could be utilized. 

We have suggested the possibility of reserving less 

than the number of players now reserved. The nun1ber of playels 

now reserved far exceeds the active roster. In a sport like 

hockey, the reser\l:tion is less than 

THn COURT: No, there you go. There you a~e stretcl1-

ing. 

MR. HUGHES: Just a moment. 

THE COURT: Don't do that. Stick to your knitting, 

that is, your field. 

All right. 

A It is possible, it is conceivable to have a maximum 

reservatiai list whic.h is less than the active roster. We 

have discussed the possibility of competitive leagues. It 

is conceivable that in a free enterprise economy that the 

SOUTiiERN DISTRICT COURT REPORTERS 
UNITED ST ATES Cet:RT HOOSE 
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competition between two separate leagues might be a very good 

thinq for the sport as well as for the players and the owners. 

Wehave suggested the possibility that in any period 

when the owners have control over the playe~s professional 

life, that there be a system for resolving impartially a 

legitimate salary dispute rather than have that salary 

named unilaterally by the club which controls the player's 

services. 

We have, I believe, discussed a number of other 

possibilities, but I think these are the major ones that we 

have talked about. 

THE COURT: Next question. 

0 Now, these alternatives to the present reserve system 

which you have been describing, were they proposed by you or 

the representatives of the owners? 

A They were p~oposed by --

THE COURl': No, just answer. That is simple, by 

you or by --

THE WITNESS: I cannot answer it. 

THE COURT: You cannot answer it. All right, go on. 

A They were proposed by the players. 

Q And what has been the owners' response to these pro-

posals? 

THE COURT: He did answer that. That is all I 
I 

wanted f 

SOUTHERN DISTRICT COURT REPORTERS 
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2 you to do, just answer it without any amplification. 

3 

4 
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THE WITNESS: I'm sorry, your Honor. 

THE COURT: Proposed by the players. All right. 

Q was it your problem that you --

A You put it in the second person. 

0 You are Miller, the voice, but the proposem were 

the players? 

A That's right. 

0 What did you hear from the voice of the owners? 

Throughout these discussions -- and they have on 

and off now extended for a period of about three years 

throuqhout these discussions we have never heard a positive 

response on these alternatives or other ideas. We have not 

heard any counter proposals or any suggested modif ic::ations 

whatsoever. 

Q Now, Mr. Miller, you described to the court the 

other day the impact of the reserve clause on the players ; 

in various ways. Did you describe to the Court at that time.! 

on reading through yQur testimony, the full ambit of that 

impact or were there some matters that you did not touch 

upon? 

A There were matters I did not touch upon. 

Q Would you lay those before the Court briefly now, 

if you would? 

SOUTHERN DISTRICT COURT REPORTEFtS 
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A One of the matters I did not touch upon is the 

fact that when there is a completely tight control of a 

player's entire professional life it seems to just seep over 

into the question of how the player is handled as an employe : · 

that is the question of whether ballplayers are able to pro-

ceed in dignity or not. And based on my ~xperience and my 

knowledge of players and players' conditions, there have been 

too many occasions where this tight control of a player's 

life has manifested itself in control of a player's personal 

life • 

Q Would you describe to the Court the kind of control 

you have in mind? 

A I mean the kinds of ve-ry direct pressures with respe t 

to what a player may wear and how he shall dress and how long 

his hair shall be and whether he shall have a mustache or 

not. It extends to, in isolated instances, I am willing to 

state, but nevertheless disturbing instances of players being 

told with whom they may converse and according to the con-

tract, even of what they may write, if they write during 

a season. 

Q You say with whom they converse. You are not re-

ferring to the bar on conversations with the representatives 

of organized gambling, are you? 

A No, sir, I am not. I am talking about the situ-

SOUTHERN DISTRICT COURT REPORTERS 
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ation this year of a player being threatened with a fine 

if he is seen talking with a female in a hotel lobby. 

o Now, are ballplayers today typically married or 

unmarried, Mr. Miller? 

· A They are typically married. 

Q And does the reserve clause in its operation, or 

the reserve system, have any particular impact on players who 

are married and have families? 

A Yes, it has a serious impact in this way: 

The fact that a player's contract can be assigned 

and reassigned without notice to the player, and if it is 

during the season, he is required to report within 72 hours, 

it has this type of impact: It is not just that he has to 

pick up and leave one city and go to another for his place 

of employment: he has the choice usually of separating him-

self from his family or 11".oving the entire family, with all 

that that means. Bis a:>:mmunity ties -- and players typically 

today have many important community ties; they are part of 

the community in a very real way -- it means, in the case of 

players who are somewhat older, that the plans that they had I . 
been developing for supporting families when their baseball 

1 

life is over become disrupted because usually those pliL~s 1 

are being made in the city where the player has been living 

and playing for many years. 
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In the case of players with children and this is 

the overwhelming majority of the married players -- it quite 

often means a change of school for the children, and this 

should not be viewed as a single action, because typically 

when a player begins to be traded, he is traded quite re-

peatedlyi sometimes more often than even once a year the~e 

are players traded two, three or four times in a year. 

Q Major league players? 

A Major league players. It means in the case of 

trying to move at a moment's notice of suffering economic 

loss and difficulty, of trying to sell a house and buy a house1 

perhaps in a tight money mortgage market situation, and none 

of these losses are taken into consieeration. It has all 

of the typical difficl.llties that I think people know about, 

that is involved when you are forced to move suddenly. 

Q Are there an:r other impacts of the reserve system 

on the player, on the player's life, to which you ha·..re not 

adverted? 

A They don't cc,me to mind at the moment. 

0 Very well. You testified the other day, Mr. Miller 

about the loss that ~r. Flood would suffer in terms of bene-

fits under the pen£don program by reason of his not playing. 

I believe that we d<>n' t have the particulars on 

precision and so I would ask you to state them1 

the 'record wi·r 
if you will. 

SCL ':'HERN Di STRICT C.UURT REPORTERS 
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2 Let us suppose Mr. Flood does not play at all this year. 

3 What will be the impact on his pension benefits by reason of 

4 that fact? 
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A As I tmtified two days ago, his pension retirement 

benefit, starting at age SO, would be $20 a month less than 

if he were playing this year. 

Now, the life expectancy table used by the actuariee 

of the pension committee under the major league baseball 

players'pension plan sets forth that the normal life expect-

ancy of a male aged thirty-two, which I believe is Mr. 

Flood's age, would be another forty-four years, which would 

bring him to age seventy-six. Therefore, if he !tarted to 

draw his retirement benefits at age fifty, his normal life 

expectancy would permit him to collect that pension for 

twenty-six years. 

The $20 a month by which his retirement benefit 

would be mduced by virtue of his not playing this year would 

appro:timate $6 ,200 by the time of his death. 

0 Now, let us suppose that Mr. Flood did not play 

for five years rather than just one year. Would the total 

loss to him in pension revenues be multiplied by five? 

A Yes. 

Q 

A 

It would be approximately $31,000? 

Yes. 

sour:-lEl~N DISTRICT COURT REPORTc!~S 
UNITED ST A Tr:s CQJR"i HOliS!~ 

FOLEY ~QUl•Rfi- M. '\'., N.Y. 10GCT Tt:U:PHC~E: CC~Tt.AOO 7~ 



jkbr Miller-direct 264 

2 0 Are there also insurance programs for ballplayers? 

3 A Yes. 

4 0 Will Mr. Flood's riqhts under those programs be 

5 affected in any way by his not playing this year? 
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A Yes, they are already affected. 

0 In what way? 

A An active player is covered by a $50,000 life in-

surance policy under that plan, $100,000 in the case of ac-

cidental death. An inactive vested player, which is cur-

rently Mr. Flood's status, has coverage of half that much, 

namely, $25,000 life insurance, $50,000 for accidental 

death. 

In addition, an active player is rovered under the 

entire haalth care benefit provisions without payment where-

as an inactive player can purchase those benefits from the 

plan at a current cost of $180 a year. 

Q At a cost of $150 a year? 

A $100 a year. 

Q $180 a year. 

Now, you were in court this morning, I believe, 

when Mr. Greenberg was being queried about the need for 

a continuity and stability in a team, were you not? 

A Yes. 

And you made it your business to be familiar with 

SCUTHERN DISTRICT COURT REP.CRTi:RS 
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the line-ups and rosters of major league baseball teams for 

the last four or five years? 

· A This is the fifth year, yes. 

Q Can you ~ell the Court the kind of stability which 

has characterized major league line-ups during the period 

that you have had them under such observation? 

A I think the best way I can describe it is to say 

that in over a five-year period such as this one you will 

find no club where a majority of that active roster have 

played together as long as five years. 

MR. TOPKIS: Thank you, Mr. Miller .• 

I have no further questions, your Honor. 

MR. HUGHES: Your Honor, this was much more than 

clearing· up a few matters, and I respectfully suggest, your 

Honor, that as far as the witness had gone as of yesterday 

we bad waived any cross examination. We do now want cross 

examination and we wa.~t an opportunity to consider the 

cross examination, and I would request, your Honor, that we 

recess at this time. 

THE COURT: Certainly. Rest assured that it will 

not take more than a request to get you the opportunity to 

Cl."oss examine. 

It being now a li~tle after 12:20, we start promptly 

at 2 o~clock. 
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