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377 

THE COURT: Won't you please proceed, gentlemen. 

MR. TOPKIS: If your Honor please, the plaintiff 

calls as his next witness Mr. Robert R. Nathan. 

ROBERT R. N A T H A N, called as a witness by the 

plaintiff, having been first duly sworn, testified as 

follows: 

DIRECT EXAMINATION BY MR. TOPKIS: 

O Mr. Nathan, I understand that you are by profession 

an economist, is that correct? 

A Yes, sir. 

O Would you please tell the Court your education? 

A My education included an undergraduate study in the 

field of economics at the Wharton School of Finance and 

Commerce, at the University of Pennsylvania, where I received! 
' 

1ny Bachelor of Science degree in economics in 1931. I con-

tinued in graduate work there. 

In 1933 I received a Master of Science in Economics 

and undertook further study in economics and some graduate 

·J 
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courses at Georgetown University at a later date, and in ad-

3 dition -4 MR. HUGHES: Your Honor, we are prepared to concede 

5 Dr. Nathan's qualifications. 

6 MR. TOPKIS: If your Honor please, I would like to 

7 spread them on the reco:'d. 

8 THE COURT: Very well. Proceed. 

9 A (Continuing} In addition I was a student a~ the 

10 Georgetown University Law School and received a degree there 

l l 
I 

l 
in 1938. 

l2 i 
I Q Are you a member of the bar, sir? 
I 

13 I A I was admitted to the bar, yes, sir. I don't 
I 

14 
I 

I 
! 

1:3 ii 
practice, however. 

Q Waa that in the District of Columbia? 

h~ 
A That's correct, sir. 

l7 Q In your attainment of the master's degree, Mr. 

lB Nathan, did yru focus your study in any particular field of 

N 
economics? 

·-\ 
6,~. A My field of study --
.. ., 
, .:-·- ' THE COURT: That calls for a yes or no answer, sir, 

~1 if you can. 

"2"J 
A Yes, sir. 

::4 

I 
THE COURT: All right, next question. 

~~:s I 
'I 

Q And what was that are?a? 

I 
:1 
I 
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A That was in the economic principles and policies and 

statistics. 

Q And upon graduation from or upon receiving your 

master's degree from the University of Pennsylvania in 1933, 

what did you do then, professionally? 

A I went to Washington and worked in the United States 

Department of Commerce, in the field of national income stud.its. 

O And what position did you hold? 

A My first position was as one of the staff members in 
i 

undertaking the first national income study by the government ! 
t 

of the United States and then I became chief of the National I 
I Income Section, and then chief of the National Income Divisio1l 

in the United States Department of Commerce. 

Q For hew long did you remain in that post? 

A Until the summer of 1940. 

Q And at that time what position did you take? 

A I moved to the defense ·agencies at the beginning 

of mobilization for World War II, and became Deputy Director 

of Research in charge of Military Requirements and then 

Chairman of the Planning Committee --

THE COURT: Excuse me just a minute. 

(Pause.} 

TEE COURT: I'm sorry. Won't you please proceed. 

THE WITNESS: Thank you, sir. 

s.:11.m-::~NN Dis·:"Rl:::-i· CDURT RE~OR'!'E~S 
lJ\i~T~'.L'·l 5Tt~"":·~~ C;i)t.!~(7 ~!OUSE 
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2 A (Continuing) I became Chairman of the Planning 

3 Conllnittee of the War Production Board at the beginning of 

4 concerned with mobilizing America's economic resources for 

5 the war purposes. 

6 0 The War Production Board, what were the functions 

7 of that agency? 

8 A That was the organization which had the authority 

9 concerning the production and allocation of resources for 

10 military and essential civilian purposes during World War II. 

11 Q Who was the head of that agency? 

l2 A Donald M. Nelson was the head of it when I was 

13 Chairman of the Planning Comnrlitee. 

14 Q And to whom did you report? 

15 A To Mr. Nelson .. 

16 0 How long did you remain Chairman of the Planning 

17 Committee? 

13 A Until ftI1J resignation in March of 1943. 

i9 Q What did you do then? 

A I became a private in the United States Army. 

21 0 Were you honorably discharged? 

A Yes, sir .. 

Q When w<E that? 

24 A November 19~3, a medical discharge. 

0 What did you do at that time? 

: \,, ~ . - - ...... : • .... -- · . . ~· · ~ - · - - ~. l 
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A I conducted independent research on a private con-

sulting basis, including an economic study of the potentials 

of Palestine and stayed out in private work then for two 

years. 

O And this study that you did of Palestine, what was 

its area of concern? 

A · It was a study of the economic potentialities 

of the country and what the economic prospects were, and it 

resulted in a boolt entitled Palestine, Problem and Promise. 

It was one of th'~ earliest studies of a country's productive 

resources and wh.~t capabilities those resources made possible •.. 

Q And that took about a couple of years? 

A The betbir part of two years. 

Q And what ~id you do then, sir? 

A I returnee to the government in April of 1945 as 

Deputy Director of l:he office of war Mobilization and 

Reconversion as dep~ty to the then-Fred M. Vincent who was 

the head of the of·~ica of War Mobilization and reconversion. 

Q And r1·hat were your responsibilities there? 

A My J:esponsibili ties as deputy director of this 

off ice were to plan the demobilization effort and the 

reconvers;.';n of the United States economy from war time to 

peace tim1: purposes. 

SOUTHEf;.~N D!SYR~CT L"OURT REPORTERS 
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0 And for how long did you hold that position? 

A Until January 1, 19460 

0 What did you do·on that date? 

A Starting- the beginning of January, I organized 

and conducted my own consulting firm in the field of 

I 
I 
I 
I 
l 

economics and have been in that position during the ensuing I 
I twenty-four and a half years. 

O What is the name of your firm? 

A Robert R. Nathan Associates, Inc. 

Q Has Robert R. Nathan Associates, Inc. from time 

to time donework for the government? 

A Of the United States? 

Q Yes. 

Yes, sir. 

0 And for governments of other countries as well? 

A Some thirty governments around the world, yes, 

Q Ref ez-ring to the work which you have done for 

the government of the United Statas, would you sketch that 

in briefly, if you would? 

A It has varied from aasign.~ents -- for instance, 

we have done a considerable amount cf work in the field of 

poverty with the Office of Economic Opportunity, 'with the 

problem of economic distress in some of the areas of the 

United Stat~s that have lagged in our economic progress . 

·:· ·· · . ... . . 

~7DUTHERI'! DISTR!CI o~;URT R~P'~,:.:?T;::({s 
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W.e have do11e work for the Department of Labor 

concerned with manpower development in a field such as 

paramedical serviceso -we have conducted services for the 

Department of Interior with respect to the whole field of 

coal and opportunities for coal, exports, development. 

We also, for the Department of Interior, undertook 

a study of the economic potentials and a development plan I 
for Nicronesia, which is a trust area in the Pacific Islands. 

For the Navy Department we undertook an analysis of trends 

in power, costs and rates on the West Coast. I 
I 

For the Justice Department we undertook a study I 
l 

concerned with liabilities deriving out of ships commandeeredl 

by the United States Government during World War II. 

And then we have undertaken a grsat mc-.ny studies 

for the Agency for International Development throughout the 

world. 

Q Do I understand you have also worked for the 

Navy Department on occasion? 

A ' I worked for the Navy Department on a rate case 

concerning power and gas rates in California. 

Q How about the L'abor Department? 

A Yes 1 the Labor DeP~rtment, manpower training and 

manpower ~va.i 1.-abili ty and rnanpowe!" demand. 

Q Have you worked as well for the State Department? 

5:Yt.JTHERN DISTR!Cf COURT RE?CRT~RS 
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2 
A 'l'he aglS'ncy for International Development, which 

3 
is within the State Department, yes~ sir. 

4 Q Turning it around, if I may, Mr. Nathan, just 

5 to mo,1e quickly, is there any governrne?n~ department for 

6 which you haven't worked? 

7 THE COURT: I don't t hin.1< that would be of any 

a particular assistance. 

9 

10 

Ii 

12 

13 l 
14 

15 I 
16 

17 

18 

MR. TOPKIS: I will withdraw the question, your 

Honor. I 
I 

l 
' I 

Q In your private practice~ that is, non-governmental 
I 

practice, Mr. Nathan~ would you sketch in briefly for the 

' 
I 

I 
Court t.he kind of work that you have done? 

A Very briefly, it ranges , from work for organized 

labor having to do with wage negotiations , product! vi ty , 1

1 

arrangements between labor and management .. 
I 

wage costs , f ring.e 
I 
! 
i For utilities wa have undertaken a wide range of studies 

having to do with rates of return, especially with respect 

to capital costso For corporations we have under-taken 

market surveys and investment potentials and opportunities 

in various countries. 

And we have also dona considerable work for state 

and local governments around tha United S~ates having to do 

with economic development principally. 

Q Have you had any special involvement in the area 
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of wage policy and wage rates? 

A Yes. I have had extensive work in that field. 

Q Could you tell us, please, what are the pro-

fessional socitias to which you belong? 

A I . belong to the American Economic Association; 

I belong to the American Statistical Association, of. which 

I was vice-president at one tirne1 I belong to the Society 

for International Pavelopment; I belonged to the American 

Marketing Aasociation, not at present; I belong to the 

National Planning Association. 

Q Do you currently or have you held positions as 

a trustee or director of any organizationa interested in the 

economics field? 

A Yes. I am a trustee of the Committee Po~ EconorniG 

Development, which is a private group undertaking studies 

in economic policyo I am also a member of the Research 

and Policy Ccmmittee of that organization and a m2mber of 

several subccrnmitteeso I was a member of the National 

Commission on Money and Credit, which undertook a three-

year survey of the fiscal and financial policies of the 

United States. I am a trustee of the Population ~eference 

Bureau which is concerned about population ·implications 

of -- the economic i'Tlplications of population growth. 

I am a trustee of the Asia Society, which is 

SOJTHERN DISTRICT 0.)UHT ~:EPQHE~S 
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concerned with developments in the Far East. 

I am president of the American Freedom From 

Hunger Foundation, which is concerned with the economics 

of hunger and the development of food production around 

the world. 

O Mr. Nathan, have you written any books? 

A Yes. I wrote one book on economic policies 

and prospects in the United States called Mobilizing For 

Abundance. 

I was co-author of Palestine, Problem and Promise 

I was author of three small books or pamphlets 

on· · wage policy done for the Steelworkers Union, the CIO, 

back in the late forties. I have contributed chapters 

to a wide number of additional bockso 

O Have you written any articles? 

A Yee, I have written a great many articles for 

professional journals and for soma popular publications. 
I 
I 

Q Mr. Nathan , there has been testimony here that in 

baseball a player is but one of many playars and that by Jr 

means of the operation of wha.t is known as the reserve syste · 

a player is permitted to deal for his services as a player 

with only one employer. 

Can you, as an economist , describe to the Court 

the likely consequencea aa to the wage levels of players 

murMERN Cf STRICT COURT RE~CRTERS 
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2 o~ this set of circumstances? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, I can. 

0 Would you please do so? 

A From the economic point of viaw, the lack of 

an alternative set of opportunities for a ballplayer would 

tend to depress the wage level of the ballplayer in view 

of the fact that he has no opportunity to negotiate and 

bargain among alternative users of the talents and services 

I 

SOl.ffHERN DISTRICT (OURT REPORTERS 
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Q Are there any other consequences that you as an 

economist would expect? 

A Yes. There cµ-e other consequences, which I must 

put in the context of the type of economic system in which 

we operate. 

we operate in the united States under principally I 
a free enterprise system, where the maximum degree of freedom! 

is permitted to the individual and to the entrepreneur and to 

the investor in using his resources where and when he feels 

they will be most satisfactory to him in terms of the economic 

yield they will provide him and also in terms of non-economic 

satisfactions that this individual or this businessman or 

this investor might seek. And when any possessor of re- I 
l 

sources, whether it is a man possessing his own talents or I 

whether it be a saver who possesses capital which he has ! 
accumulated or whether it be a businessman who has the capacity 

to mobilize and oxganize resources and build up a business, I 
as a choice to whexe ha uses these resources, we in our 

economic syst~ believe that this tends to bring about the 

greatest benefits to the individual who has undertaken to 

use these resources as well as to society, because in this 

free market what people want and what people are willing to 

pay for and what people are willing to sell determines how 

our resources are used. 

sou-n~ERN DISTRICT (!Jl*T RE?GR"ft:J(~~ 

UN. ri i2D SYA TES COOlo'.:t ! H;:11;.:;E 
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I have no question whatsoever that this is not just 

meaningful in theoretical terms, your Honor, but I think in r 

very practical terms as having worked in more 
I 

than thirty ' 

years that this I countries around the world in the last twenty 

system which we have adopted, which gives the greatest 

material rewards and the greatest material benefits to 

society in my judgment is also one t'1hich gives the greatest 

satisfaction to the individual. 

So therefore there are social and human consequences 

as well as purely economic consequences involved in this 

l 
I subject. 

l 
I THE COURr: Mr. Topkis, I dislike interrupting you. 
I 

You and all the attorneys are so competent, and you have donej 

l your homework. I thought I had been attentive, but had you l 
l 

developed whether the witness had been given an opportunity j 

You have developed I to reflect on . this particular subject? 

all his credentials, and then you suddenly fltu,g at him the l 
I 
1 
l 

issue with which we are vitally concerned, and I don't know j 

whether that is the first time he heard it. l From the record, ; 
j 

one would certainly think that was the first time. 

Forgive me -- I don't want to criticize; I don't 

want to butt in -- but I hope there is at least something 

to my thought, because otherwise it would have been a waste 

of time on my part. 
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MR. TOPKIS: As alwaya, your Honor, I benefit from 

your suggestion. I had, of oourse, omitted the point which 

your Honor has brought up. 

THE COURT: I like to test myself out from time to 

time to see if I am listening as well as I should. 

MR.TOPKIS: We haven't caught you yet, your Honor, 

and I don't think we will. 

Q Mr. Nathan, have you had occasion in your pro-

fessional career to familiarize yourself with the operations 

of the sport or business of baseball? 

A I have, to varying degrees, under different circwn-

stances. 

For instance, several yeaxs ago I was employed as 

an expert witness by the State of Wisconsin concerning the 

move of the Milwaukee Braves to Atlanta, and at that time I 

testified ii1 the court in r.ttlwaukee with respect to the 

nature and character of baseball's operations and the 

Milwaukee resr;>0nse and market reaction to the presence of l 
l 
1 

the Milwaukee Braves a."'ld then the economic impact of the move , . ,• 

of the Milwaukee Braves to Atlanta. Insofar as it had an 

impact in Wisconsin, I did that. 

Mora recently, when I discussed this paztic~lar case· 
I 

with Justice Arthur C-oldberg on economic groundsv I under- \ 

took to study the rese:rve cl au re very carefully, a.,d also I 
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have had a.n opportuni t.y to reis.d some of the testimony pre-

sented so far in this case • 

THE COURT: Very wall. 

MR. TOPKIS: Again, my thanks, your Honor. 

Q You know, then, what we .mean here by the term 

"the reserve system" or, as it is sometimes called, the 

reserve clause? 

A I believe I do, sir. 

O Does the set of circumstances which we label with 

that term "reserve system" correspond or not to the condition 

and circumstances which prevail in any other area of the 

American economy, as you have studied it? 

A To my knowledge -- and I have worked in a great 

many industries, many service industries as well I know 

first hand of no parallel in any other gene:;:i. field or any 

other sector of activity where the economic relationships 

between employers and employees have anything like similar 

characteristics to what this reserve system provides. 

THE COURT: Specifically --

THE WITNESS: The motion picture industry, sir. 

We undertook a study, many, many years ago, your Honor, for 

Actors Equity, concerning the economics of t.he legitimate 

theater, and in that respect I did study the labor relations 

between management and labor in that industry. 

S.:"UTNH:N DIST;RJC! COURT R •EP\.)f~TE~S 
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over the years, we have I had conducted studies 

of the medical profession as far as income is concerned in 

relationships, and more recently the paramedical field. 

I have served in relations to tha steel workers 

union and the steel industry, the communications union and th• 

whole wage policy in the communications industry for the 

federal communication workers. 

I have served, your Honor -- we have worked with 

the signalmen and the oilmen and the carmen in the railroad 

industry1 the building service e1nployees, and I have been 

concerned, your Honor, with wage policies and wage relations 

in other areas, too, and I know personally of no arrangement 

like this in any other sector or any other field of activity I 
in this economy. ! 

ij 
Q Would you expect, Mr. Nathan, by reason of your l 

professional work and by reason of your reading in the field, I 
n 

that were there a parallel set of circumstances in any other i 

area of the American industriz ~ you would ha"'J·a been familiar 

with it? i 
A Not ne cessarily. There may be s ome small profession!'1 

or service activities that I don't know about, but certainly i 
in any large-scale functioning or sector in our economy I am l 
confident there i s none or I would know about them. 

Q Now, does this set. of circumstances that we refer 

' ' .' .. ' r ·'°•{"" "'~• 
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to in shorthand as the reserve system to en economist sug-

gest any impact on employer-employee relations? 

A To an economist, it represents a degree of imbalanc, 

in the bargaining capability, which ia very substantially 

different from the bargaining relationships which generally 

prevail in a free society between buyers a..~d sellers of 

goods and services, where there are obviously varying ele-

ments of strength, depending on how much administrative 

pricing there might be or how much exclusi ve.ness therG might 

be, but by and large in our society there is a tendency 

for substantial strength on both sides of a bargaining 

table. 

But from an economic point of view, the reserve 

system is one which is totally and completely unbalanced 

in terms of strength of bargaining between the player and 

the employer. 

0 You have testified, I believe, that you would ex-

I 
I 
j 
I 
~ 

pact that • :! that would tend to lower the wage leval in the in- I 
dustry. 

A 

Q 

analysis 

operate? 

A 

I 

T"nat is correct. I 
Can you analyze for his Honor as a matter of margimil 

! 
i the degrae to which that dep~essant effect would l 
l 

Only in abstract terms. I could not quantify it, I 
SOUTMERM DISTf.?lCT mrnn REPORTERS 
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2 your Honor. If we had data available whereby one could 

3 study the distribution of salaries in this particular field 

4 of activity, then we could draw parallel data between the 

5 distribution of incomes in other sectors of the economy 

6 where unique capabilities also prevail, and if we were able 

7 to compare the trends over time of the high pays and medium 

8 pays and low pays of people in different categories of 

9 eC'Onomic activity, I think, sir, that the impact of this 

iO system could be reasonably identified and within ~anges 

lJ quantif iedu But we have no data to make that comparison 

:2 now. 

"' t .:. Q Very well --

},£ 
MR. HlJGHl!:S: It seer1s to me that Wlder those cir-

15 cumstancea, the answer of Dr. Nathan that ha thinks, should 

16 
be stricken cut, becaues I think he is qu.i te ca..ndidly 

17 acknowledging that he hasn't tha data. and knowledge from 

18 which he can give B..!, actual oplnion on the subject. 

19 THE COURT: The last. a,,swer con~ibutes :nothing g 

Al but it should remainv to show the quality of the testirnonyu 

~1 Where a witness says, ~1 don't knew, a and has a sense of 

22 humility, that is important. 

23 
Proceed. 

?4 l 
! Q M::r.- Nathan, you have ackncwledged with candor the 

25 

I 
11 

1 

lack of px0c:lsa data, but may I ir.qu1re: 
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Can you state as a matter of profeasional opinion, 

with a reasonable deqree of confidence, that the depressant 

effect to which you have testified would exist and operate? 

A I feel there's no question about that from an eeononac 

point of view. 

Q Would you expect as an economist, again, that the 

existence of these circumstances, the reserve system, that 

is to say, throughout an industry would encourage or dis-

courage possible employees -- players, here -- from seeking 

careers in that industry -- here, professional baseball? 

A I believe, as an economist, that if all other facto% 

were equal -- this is often an economic cnnsideration that is 

expressed, but if all other factors were equal, as an 

economist I would say that this system of salary determinatioi 

would tend to discourage more persons f rorn entering this 

field than if the system were one where there were an 

opportunity for each individual to bargain independently 

with lis employer. 

Q Mr. Nathan, going back for just a rrDment 

MR.TOPKIS: Excuse me, your Honor. 

THE COURT: Certainly. 

Q Now, again calling on your professional competence 

as an economist accustomed to studying the functioning of 

our economic system~ I would ask you, if employees in an 

~:DUTK !: f<?N D!S"iR~CT COL~T REFORTER:S 
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industry are free to move from employer to employer, would 

you eJcpect that this would tand to cause the turnover rate 

in that industry to be higher or lower than it would be in 

an industry operating under an arrai.,gement like the reserve 

system? 
I 

A It might or it might. not result in a higher turnoveJ~ 

rate, but the mere availability of alternative opportunities 

in other places would tend to bring about wage levels or 

wage relationships which would be responsive to the demand 

and supply, and to the extent that the employer and the 

employee bargained with each other on the wage in relation 

to the fact that the employee could move or not move, it 

might very well result in different wage levels but not in 

more mobility of workers. 

You may have more turnover; you may not, depending 

on how responsive the employer and employee are to their 
I 

bargaining under th,;:se new circumstances as distinguished f.I'l~m 

the reserve s~em circumstances. 

Q Let me ask you to con~rast, if you will, in your 

own mind a situation in baseball where, as at present, the 

reserve system ope.rates, with n hypo'thetical situation, 

where the xastr aint on the players moving from one team to 

anothe r ia less than the reserve system permits? coul d 

you state to his Hono:!" what you would expect to ba t..'1e dif-

scu-r;-:;:7-:N rn sr~1cr courn REPornER~: 
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2 ferent turnover rates in those two situations, that is, the 

3 different degrees with which players could move from one 

4 team to another? 

5 MR. HUGHES: Your Honor, I object to that. I don't 

. 6 see how he could possibly give an opinion unless in the hypo-

7 thesis put to him ha has some idea of what these alternatives 

8 are. Otherwise, it is just a blanket, vague ~l~ema-tive 

9 to the existing system. 

10 THE COOR!': As I observed yesterday, I think where 

1l the ~itness impresses the Court as being competent and the 

12 question seems somewhat uncertain, I will let the witness 

13 handle it. Let him tackle it first, and then we will deal 

l4 with it after. 

IS 
Do you remember the pending question, Dr. Nathan? 

16 
THE WITNESS: Yes, your Honor. 

17 
THE COURT: Can yo~ answer it? 

10 THE WITNESS: I believe so, sir. 

19 
A To tha e~ctent that a system were leas restrictive 

21) 

21 

Z1 

in the tying together of the employee with his employ~r, 

however, to the degree to which 

I 
! 

the employer and the ernployeel 

there would tend to be a larger turnover, subject egai::l, 

., 
2'.3 

I 24 

25 

~ 
11 t 

l 
l were able to negotiate effect:b1ely in relation to the value 

of the employee frcmthe employer's point of view and also 

from the employee's point of view. 
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2 To the extent that you had a freer system, by de-

3 gree from the reserve system all the way down to where there 

4 

5 

6 

I 
was no restraint at all, you would tend to have more turnover1' 

but only if they were not able sornahow to reconcile their 

interests. I 
7 That is why, as I said before, it might not result 

j 

8 in more turnover of employees to other employers, because it 

9 depends on how rssponsive the wage negotiations are and the 

lO wage settlements are to a wic~ range of circumstances. 

11 

12 

13 

1.4 

15 

l6 

17 

l8 I 
19 I 

I 
20 i 

21 I 
11 
' 

?2 I 

23 

l 
24 

!! 
25 

II 
II 
ii 
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0 What circumstances would you have in mind? 

A Well, for instance, I have been thinking a lot about 

this in terms of one of the subjects that has always come up 

in the economic field as to the power or strength, economic 

strength of the employer, and we do know that in economics 

there are marginal responses, and by marginal responses I 

mean, sir, that if, for instance a top team were to have 

three outstanding players, the addition of a fourth player 

may be less advantageous to that team than the addition of 

the third player, and the addition of the third outstanding 

player would tend to be less advantageous relatively than 

the addition of the second player, and that th~t fourth 

player being on a team which has thrse outstanding players, 

that addition of one player to a club that dces not have an 

outsta..~ding person may have more value than to the fourth, 

in that it probably does have three outstanding players, 

so that these marginal f actozs become very important. 

Then theze are other factors.. Fo~ insta."'lce, you 

ask about mobility. We live in a society now where 

survival is not the problem of moat of the people. · We have 

been called an affluent society and as I travel -- I came 

back from around the world two weeks ago, your Honor, and 

there are countries where our affluence is so great relative 

to what one sees,,:. abroad that we realize that what cont.rols 

SOUTI-l2RN rnsn11cr COURT REPORTER;; 
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and motivates us now is not entirely economic. Some people 

prefer to live in one part of the country than in another. 

Some people prefer certain cornmuni ties because of the schools: I 
I 

or the health conditions or the envizonmental circumstances 

rather than others, and these factors of a non-economic 

nature also enter into this consideration of whether an 

employer or an employee can arrive at a negotiation, and 

that is why when you ask me if there would be more turnover 

with no reserve system or with var-zing degrees away from the 

reserve system, I must say that one has to take into account 

many of these factors and the bargaining capabilities betweer.1 

the employer and the employee in view of these factors. 

Q And these are f ad:ora which an economist tcday take::: 

into account when making economic forecasts'? 

A Without question. O~herwise it is puraly abstract 

and has no reality in the world in which we liveo 

Q Now, you spoke a mcment ago of a situation in which 

a fou:r&...h cutstandlng player would be of less value to the 

team aliaady having three outst&~ding players than he would 

have to a team having no outstanding players. 

A This would tend to be the case , yes. 

Q ~...nd in that situation would you expect that the 

player would be employed by the tea.a already hav·i?1g three 

outstanding players or would you e:{;pect the bidding to 
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in his going to the team without any outstaneing playerl'? 

A Given not too much difference in their overall 

capabilities or reasonable differences, I would certainly 

expect that after a team has a numb6r of outstanding playe~~ 

and where the marginal increment or margin of value would ~ 
' 

somewhat less, that he would tend to be employed by a team 

where they had no outstanding players. 

Q Now, were there less full restraint on a player's 

mobility than ·exists under the reserve system would you 

expect that the best players would tend to gravitate tc the 

teams in a position to offer the highest wages by reason of 

their gate receipts or whatever other phenomena? 

A I would not expect this without limitation. I 

don't think that -- and I think I know considerable about I 
l 

many industries in this country, and we find that in industri•es 

whax-e there is freedom between employer and employee we do nol 
find that all the top designez-s go to General i1o'to~s and 

nobody to Ford or Chrysler, or all the top men's designers 

go to Hart, Schaffner & Marx or Botany 500 and nobody goes 

to others. We do find in our society, despite freedom of 

rr'°vement, that there is not a tendency for all of the top 

talent to aggregate in one particular location or wit!~ one 

particular entity. 

! 
~ 
l 

I 
I 
I 
I 

I 
j 

i 

THE COURT: You say all, but would that be true of a 1 

I 
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substantial number of all? 

THE WITNESS: In a perfectly free environment these 

enterprises which have the capability immediate of paying 

more will tend to get more talent tha,,, those who haven't 

the capability to pay that much. That certainly is true. 

THE COURT: All right. 

THE WITNESS: But, your Honort we find - - well, 

there is an old saying in econ.omics that we move from shirt 

sleeve to shirt sleeve in three generations, and what that 

means is that succsss tends to come to a firm or a family, 

but it doesn't last very long because oth~rs come in and 

pretty much displace them and new innovaticrrs,new entities 

arisa, new capabilities emerge, ar.d in a free system one 

finds that not m~,y groups stay on top of t~~ heap for very 

long. 

A great play·<:1rigl".t:. may write thr ee e r f our plays and 

then some other playwxightcornes to the tcp ~ or a gzaat 

musician happens to be ths on~ who will sell s :everal million j 

recordinq records, but sooner or later someone >rit:h more I 
talent, and usually sooner, ~..mexgee, and so what w~ tend to l 

l 
have in our sociat.y, in our free syat .:!m ... is r.ot a ·gravitatior.1J 

! 
of talent and ability :tnto one en-City whe r e it t e nds to be j 

~ 
frozen and ba permanent, and I think to th~ e:.:tent our socie·t1 

! 
permits, your Honor, fre~dom o f movf!jment among enti ties , I 

-.•• ~ • ,,, ·-=-- .• ~ ·: .. ,-· '. • .... ~ • 
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to that extent I think our society will find that diversity 

There will I 
exceptions but over time, your Honor, I think this tends l 

to brinq about a rather remarkable distribution of capabiliti s. 

tends to result in not concentration over time. 

be 

o Wo13ld it be accurate to say, then, that the plain 

money facti.>r is, in your experience, studying the American 

e~10nomy, asuaUy overbalanced by other factors in determining 

the top position? 

·:iubs that, by reason of t.he population in the areas in 

••hich they had their teams,. had tha likelihood of drawing 

\· igher ~ate receipts , in a system without t..11.e reserve 

11-r with n less restraining system than the r~serve clauoe, 

·ould you expect that those clubs would be able to win 

:ar :ir.oxe frequently than the ir less privlleged brothers? 

A I WGUld say ove~ time they would tend to win some-

SOUTME~~N D1STRK:T COURT REF>..'"1RYERf~ 
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what more frequently, but again I come back to the factors l 
that prevailed before. The thing that impressed me the most 

your Honor, in the Milwaukee Braves case was that here was 

a city of size and growth s.nd vigor but csrta.i.nly was not 

New York City, it wasn't Chicago, and as a matter of fact, 

it was close to Chicago and had competition from Chicaqo, 

and it wasn't the size of Boston or Philadelphia, where the 

attendance was phenomenal and where, by effort and, I think, 

outstanding leadership, they we=e able to acquir~ very 

substantial talent -- and it is my recollection that in six 

or seven out of the thirteen years or seven or eight out of 

the thirteen years the Braves were in Milwaukee, I believe 

they finished fi:Lst. or second in the National League and 

had the top attendance of all of the 16 teams e::::capt one 

over that thirteen-year period, and hers ·there was not a 

tendency for all the players to reove. 

Now, on the other hand .. vel.--y frankly, •;·ll"'! must leek 

at the New York Yankees who, over the period of many years, 

had an outstanding attendance record, being in a big popu-

lation cent~r, and here there was a capability of acquiring 

a substantial number of players and holding onto them, but 

it is my convict.ion that in the in·terest of the m .. "Ilers and 

in the interest also of the public and the players that 

many techniques could be adopted which wot,ld preclude any 
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2 strong tendency toward concentration of talent in the bigger 

3 c:i.ties, and I think this is entirely possible without the 

4 :tind of a rigid restraint on labor-employer relations that 

5 i'loW prevails. 
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Q You mentioned various possibilities. could 

you indicate some to his Honor? 

A Well, your Honor, for instance, if the teams 

were to divide the home game and field game receipts on 

a different basis, I understand now that about 80 per cent 

of the total home game receipts accrue to the home team 

and about 20 per cent to the visiting team. 

If, for instance, those were distributed on a 

60-40 basis, let us say, and one were really concerned 

excess strength of the larger city teams relative to 

about1 
I 
j 

the smaller city teams, this would certainly bring about a 

smaller dispersion in economic strength between these teams 

and increase the capability of the smaller city teams .to 

hira higher priced players. But even that would still 

yield, I am certain, very substantial differences that one 

i 
! 

1 

l 
I 

i 
1 
1 

i 
can't anticipate in economic tarms where many players hold l-

, ! 
great promise and don• t turn out to be very outstanding, 

and others seems to hole great promioe and turn ou·c to be 

very d.isappointing. 

But certainly if one were to be deeply disturbed 

more than I personally am as an economist about this matter 

of wealthy clubs in large .cities, then the redis~ribution 

of the home game proceeds would be far more logical and far 

more compatible with our free enterprise system than this 

?:CUT\ ~ERN DI STRICT t..:..\)l.JRT RE P.:JRTERS 

I 
J 
! 
I 
I 
l 
l 

i 
I 
l 

I 
I 

I 

·' 



2 

gwb-2 Nathan-direct 

rigidity imposed on a player for his lifetime. 
! 

406 

3 Q Are there any other alternatives that have 

4 occurred to you in your study of this field? 

5 A Well, certainly the division of television 
.. 

6 and radio receipts is another one whereby the economic 

7 compatibility of the company could be me~~ nearly equalized 

a than it is at the present time. 

9 As .an economist, however, who believes in the 

10 free enterprise system, I do have grave doubts about such 

1J schemes, just as I have gravs doubts about the reserve syate1. 

12 I believe that we will find that even if we 

13 don't radis~ribute economic compatibility by size of city 

14 that if we will permit plnyere to move more freely and reduc! 

15 the rigidity of employee-employer relationship that we 

16 would find a considerable amount of compatition and a con-

17 siderable amount of varied strength and a considerable 

IS changing over time in tha win-loee relationships of individ-

19 ual teams. 

Q In your study of the Milwaukee situation, do 

21 I gather that you looked into the question of how attendanc 

22 varied with population in various cities around the country 

23 A Yes .. 

24 Q Baseball attendance? 

A Yes, I dida 

S{)UTHERN DlSTRICT COURT REPORTERS 
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Q Did you find that atte~ance was directly 

related to population of the market area on which the team 

drew or were there other factor~ that contributed to determ-1 

ining how large attendants the team managed to attract? l 
A Attendance did not vary consistently and directly 1

1. 

with population. There were other factors. We did not , 

I 
analyze those factors in great detail, but we tabulated 'I 

and ahowed the figures on attendance and tha figures on size 1 

of population of cities and wher~ they ended up in the 

league and a whole variety of factors., but attendance 

and population is not -- do not correlate precisely and 

directly with each other. 

Q Would it be accurate to say that population is 

just one of the factors determining attendance? 

A Yes, siro 

Q And there are a number of others? 

A Yes, sir. 

Q Mr. Nathan , in your studiea of the Ai.~erican 

economy, have you observed that A.111erican industry, any 

companies engaged in American industry, conduct training 

programs for employ~es? 

A Ye s, I h ave obse rved that a nd I have studied 

the subject. 

Q Is that a common phenomenon todzt.y i n Jl...raerican 

• r · ; · · .- · •. :· ·. ~ , r··. 1 .· - ·:---•• · · ·- - ~- . , - ·•· - r -
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industry? 

~ It is a common phenomenon today in American 

industry, espacially for the largar enterprises, to engage 

-in formal training, to engage in on-the-job training, to 

engage in refresher training, to engage in apprentice train! g 

of workers in order to provide the capablli, ties needed 

in this increasingly mechanized and increasingly skill-

required economy. 

Q What industries, to your knowledge, conduct 

such programs? 

A Almost all the large manufacturing cornpanias 

do, the banks do, the large retall establishments do. The 

common practice is to recruit from among college graduates 

or technical school graduates individuals who are then 

given graining courses, some three months, some nine months. 

It varieso The pattern is very diversified. But these 

companies do engage in extensive training of new recruits, 

and this is one of the important sources of expanding the 

technological capability of our peopleo 

Q Is it coimnon practlce for employers engaging in 

such programs to bar the employ~s from moving to another 

employer? 

A It is not. 

Q Have you ever heard of an employer doing that? 

SOUTHERN DlSTRICT COURT REPORTERS 
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A No, sir" 

Q so that there ia ~!ways the risk that a..~ employee 

trained by such a program will go to anoth~r employer upon 

I 
I 

the conclusion of the program? I 
I 
I A There is always tha~ ri~k that a person may be • 
I 

trained by a given bank and they will go to work for another I 
I 

bank or go to work for a re·tail establishment or go to work I 
for a trading concern or somebody else sometimes irnmsdiately 

after the training pGriod. 

Q And in that event, I suppose the cost 

l 
i 

of training j 

that employee would represent a net loss to the emplcy~r 

who had trained him? 

A In that specific instance of the one individual 

who wae trained and who left and went with ancthiar employer, 

that would represent u cost of doing business or, yes, one 

could say it ia a loss, but to the ~x~ent that our free 

enterprise sys-tern affords this .individual an opportunity 

to employ a trained person i.-1ho has 1'cen 'trained by ano-th,~r 

employer, this is sort of an e.."'{change wher~ one person 

loses and another one gains. It is clear on the bas.is 

of the cc11'\:!nuity of the training program ~hat this is 

a risk which employers hav-e been willi.ng to take, because 

the net benefit of a better trained caare of personnel 

adda to the total capability of people ~:ld each company 

.. , - - · - ·.- r ·- · - · -• .- . 
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tenda to benefit. 

Q Are the funds ~~at are spent by American industry 

today on such training programs substantial or insubstantial· 

A I have no quanti~~tive figure on this. I believe 

there have been some studies, but I don't know the total, 

but it is a sizable figure, I am sure, but the magnitude 

of which I am not familiar witho 

Q It is, however, a standard characteristic of 

the operation of the American economy today, is that right? 

A Certainly of the larger enterprises, but, as I 

sayv even smaller enterprises, for instance law firms, 

engage in this in a sense, too. You bring in a college 

or a law graduate, and I believe that there is an important 

period of training after law schools in terms of how to 

prepare papers and how to deal with clients and how to I 
engage in certain brief preparations and the like, and 

I 
there I 

is no assurance that after a year of that kind of work tile I 
yo:ung lawyer may not go off to another law firm or may not I 

l 
become self-employed, your Honor, and this is part of the l 

system. Sa that even in small areas we have the sarre 

problem in my own firm, your Honor. l we employ young Ph.D's j 

and sometimes Masters and they will come with us and stay 

a year or two, during which time, frankly, they may be a 

cost to us rather than a net benefit, and then they will 

I 
I 
j 
; 
l 
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go off to somebody els~. 

But I would be less than frank if I didn't say 

we do the same thing in terms of hiring people that others 

have trained. 

Q IncidGntally, Mr o Na ·tllan, I don 't think I asked 

you before, how large an ent~rprise is Robert R. Nathan 

Associates? 

A We have about eighty employees. 

I .. 

I 
I 

1. 

Q Mr. Nathan, as an economist, would you expect thad 

the replacement of the present reserve system with a system 

i in which the only restraint on player mobility was that ! 

I employers might sign players to contracts for a term of year!$, 
i 
! 

for example five years, would you expect that the substitu- ! 

tion of that latter system that I have just described would 

adversely affect the level of cmr.patitio:1 on the field :l.n 

baseball? 

MR. HUGHES: Your Honor:, ! object to that. I 

don't see how ha can answer that. 

THE COURT: Can you answer it, Mr. Nathan? 

THE WITNESS: I would like to aak what level of 

competition on the field, ·what you · mean specifically by 

that. 

THE COURT: Will you reframe the quest.ion, then. 

MR o TOPICIS: Yea , 
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o If the present reserve system were eliminated 

and it were replaced by a system in which the only restraint 

permitted on employees moving from one team to another 

were the ri9ht of the employer to sign employees to contracta 

for a term of years ranging up perhaps to five years, would 

you expect that the level of performance of the different 

clubs on the field in pl~ying games would be significantly 

af facted? 

MR. HUGHES: I object to that question. I sub-

mit that Mr. Nathan, with all of his distinguished quali-

£!cations, is incapable of giving a meaningful answer to 

that question. It seems to me we are getting not into 

the area of an economist, but we are getting into the 

area of clairvoY-ance. 

I respectfully object. 

THE COURT: He has already testified that in his 

undertakings in his specialty he always has to reckon with 

the human factor, human limitations, human strength, and 

I take it that in answaring a question such as now pends 

before you, you will take those factors into consideration. 

THE WI"TI."ESS: Yes, sir. ! 
I 

THE COURT: Objection overruled. You may answer.! 
I 

A As an economist I would expect. that if the 

reserve system were eliminated and players could sign with 
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2 any employer, any taam, with the only r~atrict!on being 

3 that the duration of contract be no more than five years, 

4 I believe that this would tend to have some distributive 

5 effects -- redistributiva effects of players among t~ama. 

6 I believe that this w9uld tend to raise the salaries of 

7 players, first, because t..i~ey would then have the opportunity 

8 to bargain after their threra-y~ar contract or four-year 

9 contract, or maximum five-year contract. 

10 I think t.~at thG economic forces would tend to 

n be freer in the deciaion of the player and the employer 

i2 as to where he would go because he mlght be offered $10,000 

13 more in another city, which he may or may not accept. He 

~4 might not like to go to this cth~r city and therefore he 

i5 might prefer to take ten thousci..nd 1-ass in one city where 

la he is tha~ t~n thousand more in another city. 

r; I 
m 11 

·19 I 

Nevertheless, the market place would then become· 

a more important determinant. Given th(~ f act:3 of today, 

there can be moves by nelling of contracts ox trading of 

playerso It would bs my judgment as an economist that 

the elimination of the reserve syst~m and the substitution 

of a contract arrangement with a maximum period of five 

yaars would ce?.·tainly be advantag~ous in the distribution. 

of player talents among teamso 

Q And hence would t~na to equalize competition 

l 
' I 
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2 on the field? 

3 A It would tend to make the teams' cap~oilities 

4 responsive to competition, not equalize competition, but 

5 tend to make the teams' · cape.bilitie~ responsive to what 

6 happens in their competition and negotiations for players. 

7 1 find the words "equalization of compe·tition" 

a somewhat I have read it in some of the context in this 

9 fialdo In our society I don't believe we seek to pursue 

equalization of competition. r think we seek to pursue 

equalization of opportunity, and I think it is equalization 

l 
r 

t ,. 

f 

t 

12 of opportunity that tends to bring about l 
vigorous competition\ 

13 and that is what would be desirable and I think this would 

enhance competition in this field. 

Q On the f isld? 

A Yes. 

i7 Q on the playing field? 

18 A Well --

19 MRo KRAP-1ER: I am not sure he answered t..~at. 

MR. HUGHES: There was a shrug of the witness's 

21 shoulders. It ie a question whether it is comoetition on 

22 the fieJ.d or in soma ct.lier way. That was the question that 

23 1 was put to the witness five minutes ago. 

A Let me say in my judgment I would interpret this 

25 would enhance competition between the clubs. 

I 
I 
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Q In what areas? .. 
A In the performance of this sport and therefore 

in the assembly of players and assembl¥' of talents and in th1 ir 

competition with each other. 

MR 0 TOPKIS: Now may I have a moment, your 

Honor, to confer with my colleague? 

THE COURT: Certainly. 

(Pause.) 

MRo TOPKIS: I have no further questiona. Than 
I 

you, Mr. Nathan. 

THE COURT: Before you undertake crose-examinatiori, 
i 
I 

I presume we could all do with just a brief recess. Havc:l 1 

you any objection or vigorous objec·~ion to that? 

Honoro 

MR. HUGHES: I am heartily in favor of it, your 

THE COURT: Short recess. 

THE CLERI<: Short recess. 

(Receaso) 

I 
I 
I 

All rise. 
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