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MR. HUGHES: Mr. Boynes is ready to proceed, your 

Honor. 

THE COOR!': Please do. 

MR. BOYNES: Thank you, your Honor. 

CROSS EXAMINATION BY MR. BOYNES: 

O Mr. Kennedy, you testified a few moments ago that 

the National Basketball Association did not have any pro-

cedure which we have come to call the procedure of playing 

out your option, is that correct? 

A That's correct, yes. 

O You also stated that some National Basketball 

Association players had in the past few years, both during 

the term of their basic contract and afterwards, jumped, 

I think is the phrase you used, to another league in the 

Amereican Basketball Association. 

A Yes. 

Q To your knowledge has any National Basketball 

Association player ever jumped or .moved without the consent 

of his club to another National Basketball Association club 

under your jurisdiction? 

A No, to the best of my knowledge, no. 

Q I believe you mentioned that you had not disap-

proved a rider attached to the contract of the Cincinnati 

now Milwaukee player Oscar Robertson which provided, in ef-
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2 f ect that his contract could not be assigned by the Cin-

3 ' cinnati club without his consent: is that correct? 
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A Yes. 

Q In your experience in basketball are you aware of 

any other instance in which such a rider or provision vary­

ing the assignability clause was included in a player con-

tract? 

A I recall none. 

Q Mr. Topkis elicited from you the fact that there 

are some lesser basketball leagues, at least two, existing 

in the United States. I believe you mentioned the Eastern 

League and the Mid American Conference. Does the NBA have 

any working arrangements with these leagues? 

A No, they do not. 

Q Does the NBA subsidize these leagues? 

A No, they do not. 

Q Therefore these leagues are not part of the player 

development structure, if you will , of the National Basket-

ball Association? 

A No. 

Q Do you view your primary if not exclusive source of 

player talent and training ground as the American colleges 

and universities? 

A Yes . 

SOUTHERN DISTRICT COURT REPORTERS 
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0 In Mr. Topkis' examination mention was made of the 
.' 

American Basketball Association. How long has the ABA, for 
' 

short, been in existence? 

A Three years. 

Q Do not the club owners of the two major basketball 

leagues, the American Basketball Association and your league 

the NBA, propose, subject to Congressional approval, to 

merge their operations? 

MR. TOPKIS: Objection, your Honor, calling for a 

legal conclusion from the witness as to Congressional ap-

proval. 

THE COURT: Can you answer the question, Com-

missioner? 

THE WITNESS: I believe so. 

THE COURT: Objection overruled. 

A There have been and are still discussions taking 

place between representatives of both the ABA and the NBA 

with the ultimate thought of going to Congress for Congressi -nal 

approval of a possible merger. 

0 Is it not true, Mr. Kennedy, that litigation has 

been commenced ovar that subject, litigation against the twol 
basketball leagues brought by individual players, and that 

tm present status of that litigation is that an injunction , 

has been entered by consent prohibiting the merger of the 

SOUTrH:: :~\! DlSTRICT COURT REPORTERS 
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two leagues but preserving the leagues' right to make a 

joint appeal to Congressfbr legislative approval? 

MR. TOPKIS: Objection, your Honor. I believe 

the action to which Mr. Hoynes refers has been filed in 

this court. It is, accordingly, a matter of record before 

this Court, and I would think that the record would be a 

far more accurate demonstration of its contents than the 

witness' testimony. 

THE COURT: It wo·11ld be more accurate, but that 

doesn't preclude the que~ition to this witness. 

Objection overruled. 

A Would you repe.st the question? 

THE COURT: Certainly. Mr. Court Reporter, would you 

please, read the q'lestion. 

(Question read.) 

A Yes. 

Q Yesterd~y the plaintiff in this case subpoenaed 

and called to the stand the Comrn:l.ssioner of the National 

Football Leaguer Pete Rozelle. Mr. Rozelle testified about 

the merger in 1966, I believe, ~f the two rival football 

leagues, the National Football League and the American Foot-

ball League, and at that t .: .. me he testified in substance that 

the merger of those two lei agues was an economic necessity. 

In your opinion, as the Commissioner of the Nationa: 
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2 Basketball- Association, is the proposed merger of the NBA 

3 and the ABA likewise an economic necessity to some of the 

4 member clubs of one or both leagues? 

MR. TOPKIS: Objection, your Honor. As I recall, 

6 your Honor yesterday ruled that inquiry into these economic 

7 matters of unrelated sports was improper. I would think 
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that it would be improper as to basketball as well as to 

football. 

THE COURr: What do you say to that, Mr. Boynes? 

MR. BOYNES: Well, your Honor, it seems plain to ME! 

that these witnesses from other sports have been called, 

particularly basketball, to demonstrate that two rival 

leagues can get along in fl!ct. That is one of the proposals 

that has been propounded tc your Honor. 

I think we are entitled to show that the whole 

history of professional spcrts is that rival leagues in one 

sport in fact do not work o\\t and that ultimately one of 

those leagues either disapp<iars -by dropping by the wayside 

or by merger, and that in tho present instance, the only 

present instance in professional Ei>Orts where there are two 

rival leagues, history is i1deed repeating itself. 

THE COURT: Well, cfoes your particular question help 

in that regard? 

MR. HOY~TES: I think we are entitled to elicit not 
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only the fact that the two leagues propose 'to merge, but tha1: 

it is necessary for them to merge. 

THE COURT: Mr. Topkis. 

MR. TOPKIS: Well, if your Honorplease, if they are 

going to open this door, we are going to have to inquire, 

I should think, subject to your Honor's permission, of cour!s , 

into the whole question of theeconomics of these teams. 

I very carefully, in deference to your Honor's rul-

ing of yesterday, refrained from putting any economics 

questions to this witness. 

THE COURT: That is the only rub that I can see. 

MR. BOYNES: Well, we are left with the state of 

the record, your Honor, that indicates that two leagues are 

planning to merge but without any indication of why they 

plan to merge, and I cannot conceive that we can be compellee 

to leave the record in that state. 

THE COURT: All right, then ask the wi~-i.ess that 

general question, not the way you put it. 

Just reframe your question. 

0 What are the considerations, Mr ~ Kennedy, that you 

have taken into account in proposing anddUring the merger 

of the two rival basketball leagues? 

MR. TOPKIS: Objection, your Honor, on the grounds 

previously stated. 
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2 THE COURT: I will receive it and subject to a 

3 motion to strike after I hear the answer. 
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A I am not in a position to answer that question 

as it has been asked of me because the conditions of an 

accommodation or a merger or whatev~r ultimately may take 
,,, 

place with Congressional approval has been totally carried 

on between two merger committees composed of owners of both 

leagues. I am not a part of the negotiations nor part of 

either committee. 

THE COURT: That is a complete and positive answer. 

Next question. 

0 Mr. Kennedy, you have no opinion, then, on the 

necessity of the merger of the two leagues? 

A No. 

Q Mr. Kennedyg when appeal is made to Congress for 

a merger, do you intend to support that appeal? 

A Do I intend to support the appeal? 

Q Yes. 

A Well, the form of the appeal at the Congress has 

not taken place yet. Until I see it I would not be in a 

position to offer any suggestion whether I could or could 

not support it. 

Q Mr. Kennedy, during the last few years when these 

two leagues, the NBA and the ABA, have been existing side 
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2 by side, each has conducted a separate draft of college 

3 players? 

4 A Yes. 

5 O Hava there been a number of players drafted by 

6 clubs in the rival leagues, double drafted, drafted by an 

7 ABA club and drafted by an NBA club? 

8 A Yes. 

9 O Has there been intense competition t~tween the two 

10 leagues for the signing of these draft choices who have been 

II sought by both leagues? 

12 A In some instances, yes. 

13 Q One f ea tu re of the propo~ed merger would be to 

14 adopt a coimnon draft, pursuant to wbich the twc 1 1·:.)agu~s woul · 

15 engage in one uni:7ied draft, is that C':lrrect? 

16 
A Yes. 

17 MR. HOYNI~S: Excuse me a second .. 

18 (Pause a) 

19 Q Mr. KenneC:y, except for those timetJ when expansion 

~ of the leagues prod.lees an intarnal player d:nift which 

21 stocked the new frai.:chises -- I believe you just tX>nducted 

22 one of those --

23 A Yes. 

24 O -- is there any internal draft f o~ the purposes 

25 of equalizing player stI"ength, whereby a club, 01~e NBA 

SOUTHf:RN DISTRICT COURT REPORTER~i 
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club may draft a player from the roster of another NBA club' 

A Other than a college draft? 

Q I am not talking about drafting a professional 

player; in an internal draft, not your college draft. You 

have an internal draft, have you? 

A The NBA does not have such draft. 

Q Except for the case of eXpansion? 

A Yes. 

0 Where special drafts are made to stock expansion 

franchises. 

A Yes. 

MR. BOYNES: We have no further questions. 

THE COURT: Mr. Kramer. 

MR. KRAMER: Yes, your Honor, thank you. 

BY MR. RRAMER: 

Q Mr. Kennedy, I represent the Commissioner of 

Baseball, and I want to ask you whether, when you were made 

Commissioner of the National League, Plair:.tiff' s Exhibit 

16, which is the National Basketball Assoc:lation Uniform 

Player Contract, was in ~ffect or were you Commissioner 

when this was prepared? 

A When that was prepared? 

Q Yes. 

A There was a Uniform Player Contract in existence 
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at the time I became Commissioner in 1963. Since that time: 

there have been certain changes in the player contract, 

but basically it is as it was when I took office. 

Q Thank you. 

Now, I notice that attached to Plaintiff's Exhibit 

16, ·which is the Uniform Player Contract, there is an excerp 

from the eonstitution of the Association entitled Misconduct 

of Officials and others, and I further notice that Section 

15 of the contract itself says, "The player and the club 

acknowledge that they have read and are familiar with Sectic 

35 of the o:>nstitution of the Association, a copy of which 

as in effect on the date of ~his agreement is attached here-

to. Said section provides that the Commissioner and the 

Board of Governors of the Association are empowered to im-

pose fines upon the player and/or upon the club for causes 

and in the manner provided in said section." 
/ 

Now, Mr. Kennedy, have you had occasion at any time 

to impose fines pursuant to that paragraph? 

A Would you pl3ase read me the paragraph? I am not 

familiar with it off the top of my head. 

MR. KRAMER: May I approach the witness and hand it ' 

to him? 

THE COURT: Surely. 

(Handed to witness . ) 
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MR. KRAMER: Your Honor, may we have the pending 

question read? 

THE COURT: Surely. Mr. Court Reporter, would 

you please? 

(Question read.) 

A Yes. 

Q one final question --

MR. KRAMER: could we give the witness the con-

stitution and bylaws? 

MR. TOPKIS: Surely. 

THE COURT: Exhibit 

MR. KRAMER: 17. Plaintiff's Exhibit 17. 

O Mr. Commissioner, is it not a fact that Article 35 

gives the Conunissioner in conjunction with the Board of 

Governors power to punish any official or player of basket-

ball who gambles on or fixes any game? 

A Yes. 

Q And is it not also a fact that Paragraph 35(d) 

provides that: 

"If in the opinion of the Commissioner any other 

act or conduct of a person at or during a game has been 

prejudicial to or against the best interests of the I 
association or the game of basketball, the Commissioner sha:il 

impose upon such person a fine not axceading $1,000" --
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so on? 

A Yes. 

Q Do you happen to know if you ever had occasion to 

invoke Paragraph 35(d) of the constitution? 

A Yes. 

MR. KRAMER: Thank you. No further questions. 

THE COURT: Anything f urtl1er? 

MR. TOPKIS: No redirect, your Honor. 

THE COURT: Anything further, Mr. H~ghes? 

MR. HUGHES: Nothing further, your Honor. 

THE COURT: Commissioner, you are e:!cused. Mr. 

Galandz, may I thank you for your full cooperation. I knew 

I could count on ito 

MR. GALl~NDZ: Yes; you could. You are most wel-

come. 

MR. TOPKIS: If your Honor please, Mr. Iverson will 

examine the next witness. 

MR. IVERSON: Plaintiff calls Mrv Alan Eagleson. 

ROBERT AL AN E AGL E s ON, called as a 

witness by the plaintiff, being first duly sworn, 

testified as follows: 

THE COURT: Will ym1 keep your voice up, Mr. 

please, so we can all hear you, and wherever you can 

Eagles In, 
answer 

yes or no to a question, will you please do that? 
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