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Curtis c. Flood 
v. 

Bowie K. Kuhn, et al. 
70 Civ. 202 

New York, May 28, 1970 
lOaOO a.m. 

(Trial resumed. ) 

- - -

803 

'l'HE COURT: Good morninq. Mr. Kuhn, resume thl! 

stand, please. 

THE WITNESS: Yes, sir. 

BOWIE K. Ku H N, resumed. 

MR. BOYNES: Your Honor, before we begin this 

morninq, I have a housekeeping detnil I would like to t&ke 

up with you and Mr. Topkis. 

THE COUin': Cer~;ainly. 

MR. BOYNES: You will recall that when Mr. Kennedy, 

the COnmissioner of the National Basketball Association, 

was on the stand the other day , I made inquiry of Mr. Rennedy 

about the litigation pen~inq in this court concerning the 
\ 

:possible merger of the ~'rican National Basketball Leagues . ' \ 
\ 

and at that time Mr. TopkiE objected to rrt'J question, noting 
\ 

the fact that the papers weX\l in the court and they would be . 
the best indication or evider.ce of the purport of that suit. 

You permitted the qu1l!stion to be answered. 

Nevertheless it seemed to me ~:hat Mr. Topkis_' objection had 

SOUTHERN 015TRI ·.:r COU~T REPORTERS 
UHITED STA 1 ES COURT House 
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certain force to it and that in order to make the record as 

complete, as possible on the subject I would like to introduce 

this mominq the complaint in that action and the order of 

Judqe 'l'enney1 . which is the outstandinq oJ:tler enjoining any 

f~rther merger efforts by the two leaques, so that we will 

have the details of that in the record. 

TBB COURT: Very well. I take it there is no ob-

jeotion. 

MR. 'l'OPKIS: No, your Honor. 

TBB COURT: Received in evidence. , Mark it as one 

exhibit. 

(Defendant Feeney et al.. Exhibit G received in 

evidence.) 

KR. BOYNES: Did ''OU m.ttk them both with the same 

letter? Perhaps we could make them G-1 and G-2? , 

'l'HB COOR'!': That• J fine. G and G-1. 

MR. HOYNES: Or G and G-1 would be :.':ine, G beinq 

the complaint and G-1 tba order of Judge 'l'ennl\y ~ 

(Defendant Ji'ee11ey et al. Exhibits G and ,G-1 received 

in evidence.) 

MR. BOYNES : !'hank you very much, your Bo-,ior. 

THE COURT: Not at all. 

CROSS E~ATION BY MR • . TOPK 

Q Mr. Kuhn --

NUED): 

SOUTHERN f.1STRICT COIMT REPORTERS 
Ui-.11t1) STATES COURT House 

FoLEY SQUARE, N.Y., NY. 10:W TELEFHOtJE: CORTLAND 7-4500 
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..-;, :r.t. 

'· ij!~~~ il'·,''j~~it!:~,z;>':c:r: · · 
. ·~· ~ . , . I-. < 

Shall I proceed, your Honor? I apolo-

Please1 oh, yes, indeed • 
. . - ·: .~, -

·; ·ii'.'>: 1'~·'. '"· .. .. :· · a·:,. /s:·'i&f'. Kuhn, your firm appeared before the Celler 

~'f;'ff~i 
· .. ~:;:,\{ •. :·;.:: 

12 

13 

./·· · 

19SO's, didn't it?. 

counsel there? 

:···,· .... ·_· __ ·,.;. ·' ... · .......... Jl , ... ,:.~ . .'~es 1 ... . I _.~elieve so. 

Q .... , And Mr. Carroll? 

A ·· Yes, I believe so. 
-'--· ·~-· ~ - .. 

Q .. ; -';. And yourself? 

A No. 

o · You didn •t participate? 

.,.,,,. .. No. '· 

I 
\ 

.. ··' ... :~ , '~ ·.-~.-- -
But the fi~ did, and its appearance was noted on 

I believe •o. . . .,\ ·· . 
And the firm took the position there t\at ~he 

I 

i<}'i _eqallty of ', the reserve clause, under the ' 'antit~t laws, 
\ 

::".·!, wol.ll.d : and should be tested by the rule of reason ~\ didn' t it? 

I 

o: ··. You take that same position today·, of course~ 
-· . . - ~ 

A ·· ·I do. 
. 

O And is it your position, Commissioner, that not the 

SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COlJRT House 

FOLEY SQUARE, N.Y., N. Y. 100J1 TELEPHONE: CORTLAND 7-4500 
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slightest deviation from the reserve system as it operates 

today is feasible without destroyinq the operation of base-

ball as_it exists today? 

A Can I hear the question? 

THE cOOR'l': Yes. Mr.. Reporter, would you P,ease. 

(Question read. ) 

A It is not my position. 

Q What changes could be made without destroying base-

ball as it exists today? 

A Obviously the changea that could be made are changes 

that are best barqained out between parties that are involved 

here, such as the clubs and the players. -Those are the 
I 

parties who are involved. However, the reserve system, 

Mr. Topkis, has evolved over the years. There have been 

many changes in the reserve syatem, changes in the workings 

of the waiver rule, change• in the workings of the option 

provision, changes in the workings of the minimum salary 

provisions and so forth. 

The reserve system has been an evolving system, 

and I expect it to contin~,e to be an evolvinq system. 

In the present neqotiationa, where we have tentative 

agreement, there have· been changes in the minimum salary. 

It has been raised from 10,000 to 12,000 in the first year, 

and so forth, increasing in subsequent years. 

SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT House 

There have 

FoLEY SQUARE, N. Y., N. Y. l<m7 TELEPHONE: CORTLAND 7-4500 
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been changes tentatively agreed on iu the termination pay, 

in the event a man is terminated, so all of these things are 

changes in the reserve system, and I can expect and would 

' expect that this kind of thing would continue if the parties 

are permitted to use their normal bargaining positions to 

accomplish their goal. 

9)(.JTHERN Of STRICT COURT REPORTERS 
UNliED STATES COURT House 

FOLEY !!QUARE, N.Y., N.Y. lOlJ7 TELEPHONE: 0JRTLAND 74') 
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Q Now, would you please, Commissioner, try to 

answer my question. I asked you what changes could be 
. 

made without destroying the fa'bric of baseball? 

A The changes that the parties can aqree to. I 

think I have indicated in my testimony that therm are areas 

where I think the parties might be able to reach some. 

'bargained solution if in the totality of a bargaining com-

plex, bargaining situation, taking into consideration all 

the other factors, not jllst the reserve system, but all 

the other factors that are being bargained for. Whether 

in the total picture tha·~ you are dealing with a particular / 

additional change is fair is something that I c:an 't sit 

here and judge. The reaer•·e system has changed. In my 

judgment it will change. '.:'he players are we Ll-represented 

and I am sure Mr. Miller and the Players Aseo:~iation are 

capable of bargaining changes _,.n th~~ reserve system. 

Q Mr. Kuhn , were the i;.layer.s and tlm owners to 

agree that at the end of five yea.~s a :"Jlayer ;7quld beccme 

a free agent and be able to bargai:i with any ,\ther team 
\ 
\ 

that he wished and that were arri~ed at au the result of 

collective bargaining, you would 1-egard thc.,.t as perfectly 

reaaoioable and proper, is that ri~rht? 

A You would have to give me the full details of 

the workings of that and I really can't answer ~he qu,stion. 

SOUTHERN Of STRICT CDURT REPORTERS 
UNtTEO STA. TES COURT House 

Fou.;y SQU.t..RE, N. Y., N.Y. 100CJ7 TELEPt-KlNEt CDRTLAND 7-.45B.l 
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Q Suppose the mechanical workings were no more 

involved than what I just atated, Mr . Kuhn, namely, that 

at the end of five years. in- the majors a player would be 

free to barqain with any other club for his services and 

that arrangement were arrived at by collective bargaining. 

Would that in your judgment be a reasonable and proper 

arrangement? 

PlR. KRAMER: Could I inquire as to whether 

when counsi.tl --

THE COURT: I don't hEta.r }.'OU • 

MR. ltRAMER: could I inc;.ui:t·a when counsel asks 

about :.l player in the majors whether he means every player 

in tl'a majors? 

MR. TOPKIS : I do, indeed • 

THE WITNESS: May I hear the ·tuestion? 

THE COURT: Yes. Read the wh,.,le thing, includ-

ing Mr. Kramer's comment,so the witness qet1 the full 

import of the question. 

(Record read. ) 

\ 
A I simply don't understand what yc:u mean by 

reasonable and proper arrangement. I don't know what you 

are 9ettinq at in terms of my position • 

Q Would it operate to destroy basebi1:t1? 

A I would have to refer back to my a~swers of 

SOUTHERN DISTRICT COURT REPORTERS 
UHITEO STA TES COURT House 

FOL.fY SQUARE, N.Y., N.Y. 10007 TELEPHONEs <DRTLJ.NO ,.,~sro 
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2 yesterday where I dealt with that particular subject and 

3 gave my views on that. If you would like me to repeat 

4 them, I will. 
5 

Q No. Here is my problem, Commissioner, and per-
6 

haps you will help me with it. As I understand it, it is 

7 your testimony that whatever the players and the owners 
8 

arrive at by collective bargaining will be an appropriate 
9 

modification of the reserve clause? 
10 

A I have said that is what I believe to be the 
11 

proper mechanism for achieving modifications in the reserve 
12 

system. 
13 

Q But if .the modification that I described were 
14 

to be reached by collective bargaining, you would regard 
15 

it as fata1 to baseball? 
16 

A I would have to say that I do not anticipate any 
17 

such result in bargaining. It is a hypothetical question 
18 

and I will give you that answer. 
19 \ 

Q I might suggest to you, Commissioner ,I. that your 
' ~ \ 

21 

2'2 

23 

25 

notion that this might be achieved by collective bargaining 
I 

might also be hypothetical. Would you agree with.me? 

A No. I am referring to appropriate modifications. 

I am understanding you to mean appropriate modifications 

of the reserve system. That can be achieved by bargaining 

SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT House 

FoLEY SQUARE, N.Y., N.Y. 1<XXJ7 TELEPHONE: OORTL.Aa'JD 7--4SEll 
I I \ 



' I 
I 

2 I 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

qwb-4 Kuhn-cross 810 

between the clubs and the players. 

Q And you would regard, then, as inappropriate 

modifications the various alternatives which you testified 

about yesterday which ·'Mr. Miller proposed, is that right? 

A Well, I took those one by one in some detail. 

If you would like to do the same thing, I will try to 

answer your question. I simply can not answer that shotgun. 

0 Let's take just one, Commissioner. How about 

compulsory arbitration of the ·· 'Players' salaries : would that 

be fatal to the structure and operation of baseball today? 

A It would not. 

Q And how about giving the player a right to play 

out his option as is done in professional football; would 

that be fatal to the operation of professional baseball today 

A I believe it would be very damaging to the opera-

tion of professional baseball. 

O Do you believe professional baseball could sur-

vive? 

A It would depend on the degree to which\ the public 
\ 

view of the integrity of the game was that the game had 

become rife with tampering, that sort of thing. I couldn't 

judge that as I sit here. sure I am that the public attitud 

would be that t;amperinq would be inevitable in such a 

situation, and I am equally sure that that would have an 

SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT House 

FOLEY SQUARE, N.Y., N. Y. 100l7 TELEPHONE: CORTLAND 7"'458) 
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2 adverse effect on the game. It would depend a great deal, 

3 Mr. Topkis, on the number of players who might move under 

4 those circumstances, an4 ·so forth. 

5 Q You were in court when Commiesioner Rozelle 

6 testified? 

7 A 'res. 

8 Q You heard him testify that about fifteen players 

9 a Y'iar play 0~1t their option in professional football? 

10 A I don't understand the question. 

11 MR. K::tAMER: Objection. 

12 THE COURTs He didn't understand the question. 

13 Refr1.me it. 

14 Q Did you hear Conuniasioner Rozelle testify that 

15 approximately fifteen professional football players per 

16 ye~ar play ou·~ their options? 

17 A 

18 ~f!:Ar. 

19 lid not. 

Q 

21 figure:? 

22 A 

23 '• Q 

25 wae ten. 

I heard him say something about ten in the past 

!~ didn't hear the word "fifteen" used, no, I 

Would you take my assurance that tha~ was the 
' 

I don't recall it. 

I will look it up, if you want. 

Mr. Kramer and Mr. Gitter advise me that. it 

My assurance would have been unwarranted and you 

rotlTHERN DISTRrCT OOURT REPORTERS 
UNITED STATES COURT House 

FOLEY SQU,\RE, N.Y., N. Y. 10007 T!LEPHONEt CCR'flANO 1-45En 
,. 
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would have bean wise not to take it. 

A I suspected it was. 

Q All right. What is there about professional base-

ball that makes you think that more than t.en professional .. ._ ... 
ballplayers would play out their option per year, or 

don't you think so? 

A Well, I haven't said that. I think you are 

9 assuming something that I haven't said. 

10 Q What is there about professional baseball that 

l1 makes you think that the public would expect tampering in 

12 professional baseball when apparently there is none in 

13 professional football? 

14 A I have never said there is none in professional 

15 football. 

16 Q Do you believe that the public regards professiona 

17 football as lacking in integrity because there is tampering? 

18 

19 

21 

22 

23 

24 

A 

Q 

A 

25 of that 

I believe that when you have a system such as -­

Would you answer that question yes o~ no, please? 

THE WITNESS: May I hear the question? 

Tim COURT: Surely. 

I 
1 

Would you repeat it, Mr. Court Reporter? 

(Question read.) 

I think it is inescapable that a certain element 

SOUTHERN DISTRICT OOURT REPORTERS 
UNITED STATES CouRT House 

FOLEY SQIJARE, N.Y., N. Y. 1WJ7 TELEPHONE: 0JRTLAND 7~ 
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2 Q Could I have a yes or no answer to that, please? 

3 A I can not answer it yes or no. 

4 THE COURT: Answer it your own way. 

s A I think it inev!table where you have a system 

6 such as professional football used that there is qoinq to 

7 be a danger that the public will fear tampering and, indeed, 

8 has feared tampering. 

9 Q And you want baseball to be freer of that danger 

10 than football, is that right? 

11 A I want baseball to be free of any danger of 

12 that kind. 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

Q At no matter what cost to the players? 

A No, sir. 

0 Incidentally, who does pay the economic cost of 

the reserve system? 

A I don't know what the question means. 

Q Does it cost the clubs any money in terms of 

economic analysis, and you are trained as an economist, 
' 

you told us yesterday? 

A Thank you for the concession. I didn't realize 

I had said that. 

0 I thought you. told us that you took a degree 
24 in economics at Princeton. 

25 A I did. That's not quite saying you "are trained 

SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT Hoose 

FOLEY SQUARE, N.Y., N. Y. 10001 TELEPHONE: 0JRTLM.'D 7""'55) 
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2 as an economist. 

3 MR. KRAMER: I agree with that last statetnent. 

4 Q By your standards you are not trained as an 

5 economist? 

6 A I have a degree in economics from Princeton Uni-

7 varsity. 

8 Q How many hours of economics did you take at 

9 P~inceton? 

10 A Whatever it requires for a major in that aubject. 

11 I don'trealJ.¥ ·recall. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q The bare minimum or more? 

A I believe I took the required amount. 

Q Now coming back to my question. · With the judg-

ment and insight conferred upon you by your studies at 

Princeton in economicsv could you tell us whether the 

clubs have any economic cost in operating the reserve system 

A Yes. 

Q You were in court when Mr. Nathan testified? 
1. 

A No. 

Q Have you read his testimony? 

A No. 

Q I believe he testified that the operation of the 

reserve system had as one of its consequences a depressant 

ef feet upon the wage lr!vel of the players. 

SOUTHERN DISTRICT COURT REPORTERS 
UHl"fED ST A TES COURT House 

Would you 
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2 agree with that statement? 

3 A No. 

4 Q Would you believe that the operation of the 

5 reserve system tends to raise the wage level of the players? 

6 A Yes. 

7 0 And would you believe that a seller normally 

8 does better in selling his services when he haa one buyer 

9 or when he has more than one potential buyer? 

10 A In the normal market situation, when he has more; 

11 not in baseball. 

12 Q In baseball you believe there a1:e some peculiar · 

13 circumstances operating whic~h makes the seller of services, 

14 a ballplayer, likely to deri·1re more for his services through 

15 dealing with one possible buyer than were he to deal with 

16 a number of possible buyers, is that right? 

17 A THE WITNESS: May I explain, your Honor? 

18 

19 
I 

In baseball the totality of the players are bette 

20 off, in my judgment , with the present system. Qbviously 
·, 

21 a few ballplayers might gef; higher economic benefits if they 

22 

23 

25 

were free to sell the:f.r &f1rvices on the open narket. The 

great majority of the ballplayera would be injured because 

there is a limited a.mount of resource availabl·~ to· meet 

player compensatior1 needs within any particular club operati •· 

s:>UT rlERN DISTRICT COURT REPORTERS 
UNITED STATES COURT House 

FOLEY SQu4qe,N.V., N.Y. 1<m7 TELEPHONE: CDRTUND7"4\1> 
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The result is for the great rank and file of ballplayers 

there would be a loss of revenue, in my judgment. 

Q You speak of a limited amount of resource. You 

mean the resources of the club to pay the players•salaries? 

A Salaries; bonuses, whatever it is, benefits, the 

whole thing. 

Q Compensation? 

A Yes. 

(J And you say that •a limited? 

A Yes. 

Q As a matter of fact, it's been declining steadily 

ever since the enactment or the original adoption of the 

·:eserve clause, hasn't it, Conunissioner? 

A What? 

O The resources available or used to pay players' 

compensation? 

A No. 

O I believe it is stated in the Celler Report 
'\ 
i that at the time the reserve system was adopted the player 

I 

' 
compensation accounted for more than 50 per cent\ of club 

expenses. 

<Nestion • 

Objection, because it is not a 

MR. TOPKIS: I will try to put a question mark 

SOUTHERN DISTRICT CDURT REPORTERS 
UNITED STATES COURT Hause 

FOLEY SQUARE, N.Y., N.Y. l<XXJ7 TELEPHONE1 CDRTLAND 7-4500 
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2 at the end of it, your Honor. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

21 

22 

23 

24 

25 

Q Do you recall that, Commissioner? 

A I do not. 

MR. TOPRIS: If I may have a moment, your Honor. 

--~ THE COUF.T: Surely. 

(Pause.) 

Q Commissioner, if I may read to you from the Celle 

Report. 

A Would you give me a pa9e? 

0 109. Commissioner, reading to you from Page 109 

"Since the adoption of the first reserve rule 

in September 1879, the share of major-league clubs' expense• 

qoinq for team salaries has exhibited a continual decline. 

In 1874, the Boston Red Stockings spent 59.5 per cent of 

their expenses for team salaries. This increased steadily 

to 68 per cent by 1878, dropped to 54 per cent in 1880, the 

first year the ~eserve rule was in force. The Pbila­

" delphia Phillies spent 54 per cent of their 1885 \expenses 
I 

for team salaries. 

•ay 1929, however, team salaries accounted for 

only 35.3 per cent of major-league expenses. This share 

ha• continued to drop, reaching 32.4 per cent in 1939i 28.9 

per cent in 1943, 24.8 per cent in 1946, and 22.1 per cent 

in 1950." 

SO!JTHERN DISTRICT COURT REPORTERS 
UNITED STA TES COURT House 

FOLEY SQUARE, N.Y., N.Y. 10001 TELEPHONEz CORTLAND 7~ 
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2 You recall that statement, Commissioner? 

3 A I see it. I don•t recall it. No. 

4 Q You don't challenge it? 

5 A Do I challenge tho•e f iqures? 

6 Q Yea. 

7 A I don't challengG the' exact figur~s, no. 

8 Q Commissioner, what proportion of major leaque 

9 expenses today i• accounted for by players' salaries? 

10 A When you say •salaries,• have you switched to 

l1 •salaries" from •compensation"? 

12 0 No, I meant compensation. 

13 A I would aay the percentage today is something 

14 in the neighborhood of 25 per cent. I really am not sure 

15 but it ia something in that neighborhood. 

16 Q I think, Commissioner, that the data produced 

17 to us by your counsel reveals the figure 19.4 per cent. 

18 MR. KRAMER: I object to that, because l have 

19 produced no data~ 
. 

MR. TOPKIS: Excuse me. By counsel for the other 20 

21 defendants, then. 

Q Would that figure strike you as appropriate? 

23 A If that is what the data shows, Mr. Topkia, I 

24 certainly wouldn't qua~rel with it. 

25 

-P.JTHERN DISTRICT COURT RERJRTERS 
lMITEO STATES COURT House 

FoLEY SQ~Re, N. Y., N.Y. 100Jl TELEPHONEs CORTLAND 7°'5ro 
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MR. 'l'OPICIS: A moment, if I may, your Honor. 

THE COURTS Yes, indeed. 

Q P~don me, Commissioner. I inadvertently misled you 

The 19."f per cent was a five-year summary figure for the 

last five years. The 1969 fiqure was 21.5 per cent. 

THE WITNESS 1 May I explain my answer , your Honor? 

'l'BE COURT: Yes, indeed. 

A If you look at the totality of salaries in which 

major league clubs are involved, I am sure you will find it 

ia higher than that figure. You are dealing only with 

major leaque salaries in the present. system, where you have 

owned and controlled minor league clubs. 

Of course, the amount of money 9oinq to pttofessional 

baseball salaries is higher than the fiqure you are using 

by a consid~rable amount.. 

Q Now, Comuissioner --

MR. TOPKISs Excuse me just a second. 
i 

Q Commiss!,oner, tht1 fiquEG11 that I read 'o you earlier I 
from the Celler Report as to 32.4 per cent in 19391 28.9 

\ 
' 

per cent in 19431 There \\ere the expenses to which you just 

adverted to !.n those years, weren't there? 

A Th1ire were the exprmses to which I adverted. Is that 

what you are asking me? 

Q Yas. 

SOUTHERN DISTRICT COURT REPORTERS 
UNITED STl.TES COURT HOUSE 

FoLEY SQUARE, N.Y., N.Y. 100:7 TELEPHONE: CORTLAND 7-458) 
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A They were certainly operating minor league clubs in 

those yeasrs, yes. 

Q All right. Now, Commissioner, I think you said 

yesterday in your discussion of integrity that the appearan 

of integrity as well as the fact of integrity is indispens­

able. Do I recall correctly? 

A Yes, sir. 

Q Will you say that there is the appearance of fairnee:s 

in baseball being regulated by a Conunissioner picked b¥ the 

owners without consultation with the players? 

A Yes. I believe there is, and I think that is es-

tablished by the record of the Conmdssioners who have served 

in this job, Mr. Topkis. 

0 Now, you based your concern for what miqht hllppen 

were the reserve clause to be eliminated or modified on the 

history of the '70's and '80's, principally1 is that right1C 

A '70's, •ao•a, '90's. 
\ 

Q Now, tho Phillies of 1884, Philadelphia National 
I, 

League team --

MR. 'l'OPKIS s Strike that, please. 

Q You testified, I believe, that one of the works 

you consulted was Seymour's book on baseball, is that right? 

A Yes. 

Q Do you recall Mr. Seymour -- I suppose it is 

SOUTHERN DISTRICT COURT REPORTEl~S 
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2 Professor Seymour -- stating that the Philadelphia National 

3 League Club of 1884 had gross receipts of $39,582.84? 
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A I don't recall that, no. 

MR. TOPKISz Does the Times Library mind if a 

book belonging to them is marked for identification? 

May this be marked for identification, your Honor? 

I do not propose to offer it as an exhibit. 

THE COURT: Certainly. 

(Plaintiff's Exhibit 26 marked for identification.) 

MR. TOPJaS: So that the record may be clear, we 

have just marked for identification a volume entitled, 

•naseball, The Early Years," by Harold Seymour, published in 

1960, in New York, by the Oxford University1 Press. 

0 That is the book you were referring to, Commissioner 

A Yes. 

Q Now, drawinq your attention to page 119, I call your 

· attention b> the last paragraph, and if I may approach, do 
I 

you sea the statement there about the Philadel~hia National 
I 

League Club? 

A Yes. I see it. 

0 Do you accept that statement, namely, that the 

Philadelphia Club of 1884 had total receipts of thirty-nine 

thousand --

THE COURT: Wait a minute. You can't read it. 

SOUTHERN DISTRICT COURT REPORTERS 
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2 It is not in evidence. You may ask him, •no you accept that 

3 statement?" If he says, "Yes," then you might be allowed to 

4 read it. 

s Q Do you accept that statement, Commissioner? 

6 A I have no reason to doubt that statement. 

7 MR. TOPRIS: May I, then, read it? 

8 'l'HE COURl': "The Philadelphia Club of 1844 had total 

9 receipts of $39,582.84." 

10 

11 

12 

13 

14 

15· 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Now, Commissioner, do you suggest to this Court 

that the operations of a club or of a league made up of clubs 

one of which grossed $39,582.84, eighty-odd years ago, is a 

reliable guide to how a business with one hundred times those 

revenues might behave eighty years later? 

A I do. 

Q You consulted Seyn>ur's work, the Cellar Report and 

what other volumes, did you say? 

A 'l'he two encyclopedias and Wallop's Book on Baseball. 

Q Both Professor Seymour and the Celler Report expressE 
1. 

doubts as to the indispensability of the reserve' system in 

its present form, don't they? 

A I believe they do. 

0 Commissioner, would it be your view, from having 

known them down through the years, that the club owners of 

major league baseball are pretty good businessmen? 

SOUTHERN DISTRICT C.OURT REPORTERS 
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Some yes, some no. 

Like other businessmen, in your experience? 

No. Not like other businessmen, in my experience. 

Incidentally, Commissioner, do you happen to know 

6 how many businesses founded in the '70 's and '80 's still 

7 exist today? 
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A No; I do not. 

MR. HUGHES: Your Honor, may I mterrµpt to point out 

tbat ref errinq to the question and the answer that the 

Commissioner gave, the Cellar Report didn't say any· such 

t.hinq. What the Celler Report said is: 

•saseball's hiutory shows that chaotic conditions 

prevailed when there was no reserve clause. .Experience 
I 

p•>ints to no feasible mlbstitute to protect the integrity of 

the qame or to quarantae a comparatively even competitive 

struggle. The evidance adduced in the hearinqs would clear-

ly not justify the 1.mactment of legislation flatly condemning 

the reserve clause.• 
\ 

That is un paqe 229, which is one of the conclusions 

reached by that r.ommittee. 

Your Honor, there are various con-

clusions expresse1l by the. Comm! ttee, and I would suqqest 

from the context that the Committee was speaking of some 

kind of reserve system, not the holy system as it exists 
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today. 

THE WITNESS: Your Honor, couid I eXpand my answer? 

THE COURT: Yes. 

THE WITNESS: I all sorry. I did not hear you ra­

ferrinq to the Celler Committee Report in your question. 

I thought you were ref erring to Seymour and one of the other 

books. 

Obviously, Mr. Hughes is correct. I don't think the 

Celler Comnittee reache•J any such conclusion. 

Q Well, the Cell.er Committee Report is in evidence, 

and I suppose it can apeak for itself. You stand by your 

statement m to Prof es 1or Seymour's book? 

A That warJ indicated. He quoted f ran you to that 

effect, Mr. Topkis. 

Q I think 1 was amongseveral authors Professor 

Seymour quot1.id1 is that right? 

A I ~ecall rou particularly. I don't ~ecall the 

others. 

Q In your mit recent reading, w~ that? w 11, let 

it pass. 

Coming to elm subject of the coaipetence of major 

league club owntt."s -- I am sorry. I have forgotten your 
, 

answer to..: '..t queotion, ,md s ·:> I must put it again, with my 

apoloqie•i. 
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In your experience, are major leaque club owners 

better or poorer or about the same as businessmen engaged in 

other industries? 

A I think some of thf)JD are as good as the average 

businessman1 some are better, and some, where they are in-

volved in sports, are vastly more ooncemed with the sporting 

aspects than they are with the business aspects. 

Q Who are those who are vastly more concerned with the 

sporting aspect? 

MR. RRAMERi I object, your Honor, if we are going 

to get into individual names now. This places the com-

missioner in a very difficult position. Unless it is crucial. 

to his case, I suggest we not go into names now. 

THE COUR'l': I think you ought to reconsider the 

question, Mr. Topkis. Do you press it? 

MR.'l'OPIUS: No1 I do not, your Honor. 

'l'HE COOR!': All right. 

0 Commissioner, you told the Court, don' t you, that 
I 

if a ball club pays too much for the player tal~t it will 
' go broke. Would that be a fair summary of part of your 

testimony? 

A That could happen , yea. 

Q Well, that is true o1! any businessman, :·isn't it, 

that if he pays too much for something that he uses he will 

SOUTHERN DISTRICT COURT REPORTERS 
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2 qo broke? 
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A Yes. I believe so. 

Q Why, then, Commissioner, would you believe that 

these businessmen who today own major league baseball would 

pay too much? Aren't they as briqbt as you are? 

A The difficulty -- oh, they are as briqht as I am, 

yes. Do you want me to stop there? 

MR. KRAMER: I think so. 

Q I am quite content to have you either stop there 

or qo further. 

A The difficulty is that you are talking about a 

sports leaque, and that obviously dif farentiates baseball I 
from other business operations. If tho New York Yankees, let: 

us say, attract all the bes':. talent, ·so that the other 

clubs in the American League cannot compete effectively 

with them, the Yankees are hurt, the other clubs are hurt, 

and the sport will ultimately fail. 

Q Wouldn • t it be st;upid for the Yankees ~.to do that, 
' '; 

because nobody would com1 to watct. the Yankees t>,lay, would 

they? 

A No1 it wouldn't be. Pe1·haps it would be unwise, 

but it is not necessary t~hat yo~1 can say that it wouldn 't 

happen , because in the past it htlS happened where the op­

portunity presented itself. 
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Well, one business or another in the course of 

3 American history has encountered adversity. I euppose we 

4 could aqree on that. 

s A Yes. 

6 Q Is there any particular reason why baseball should 

7 be free from that risk? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

21 

22 

23 

24 

A Within a sports leaque you have a different problem. 

If you are talkinq about the application of the antitrust 

laws, if that's what you are asking me --

Q I am just asking you about the laws of economics. 

What is there about baseball that entitles it to immunity 

from the ordinary laws of economics? 

A The ordinary laws of economics, and as applied by 

the antitrust laws, would plainly impair if not destroy the 

operations of sports leagues. That was the conclusion, 

I believe, of the Celler committee. That is why baseball 

is exempt from the antitrust laws, in my judCjlllent. 

Q Oh, Coimnissioner --

MR. HUGHES: I object to that. 

MR. KP.AMER: I object to that. 

MR. HUGHESs I move to strike it out. 

MR. TOPKIS: I move to strike the last part of 

the witness' answer, your Honor. 

THE COURT: Motion denied as to the last part of the 
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witness• answer. The motion to strike your comment, Mr. 

'l'opkia, is granted. It is otricken. 

Q Who exempted baseball from the operation of ~e 

Federal Antitrust Laws, Commissioner, for the reason that 

but for such exemption the game would die? 

A I believe the ruling of the Supreme court in the 

Toolson case was grounded on such considerations. That's 

my judgment. 

Q Well, you would agree with ma that his Honor can 

read the Toolson case as well as you? 

A I never quarrel with that. 

Q Refresh me, if you will, Commissioner: What did 

you say yesterday about the effect on salary levels of a 

sy•tem of compulsory irbitration? 

A In my view an<\ in the event 

Q I will take that at thiio point. I will be glad to 

have it. 

A If that is what l•ou are asking me .. tha~, if compul-

sory arbitration would not result in the fairest ·~eciaion, 

player by player, aa to what the salary wo·1ld be, inevitably ., 

in my judgment, arbit:ation ret:ults in aori; of a dividing 

of the loaf. Therefore, certa\n player• would get more 

and certain players would, in tD.l' judgment, qet less than 

they deserved. 
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Q !s that what you would do if you were the Arbitra-

tors Give somebody les11 than he deserved? 

A No, sir. 

Q Or somebody more than he deserved? 

A No. I would not, but I believe that is the general 

trend of arbitration. I know something about baseball. 

I think I could handle that fairly, since you put the 

question to me, if I were to be involved in it. 

Q So that, if the Arbitrator were a fair man, exper-

ienced in baseball, he could do a fair job and treat basebal 

clubs and players fairly? 

A I don't know whether he would or not. It's possible 

&>UTHIERN Of STRICT COURT REPORTERS 
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2 Q You could? 

3 A I believe I could. 

4 Q Would you think Bank Greenberq could? 

5 A I don't know. 

6 Q But someone experienced in baseball other than you 

7 could do a fair job? 
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A If you are talkinq about a straight question of 

achievinq essentially the fair salary foz an athlete --

Q That is what X am talkinq about. 

A as opposed to the pro~lems that were presented in 

other areas that I testified about, then I think the answer 

to your question is yes. 

Q That i• to say, you are not unique?' 

.AL No:. I am not. 

Q Would you think that players' salaries would be 

increased under a system of compulsory arbitration -- not 

· compulsory arbitration, ~t under a system which gave the 

pla:fer or the club the right to have a salary dispute ar-

bitrated? 

A ' I don't really know. 

Q WoulCl you think tha1: the adoption of a system of 

~bitration would do great harm to the operation of major 

league baseball? 

A I think it would be particularly harmful in the area 
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2 of player-club relations as I testified yesterday. The 

3 measure, Mr. Topkis, I find it difficult to place upon it. 

4 It would be harmful in my judgment. 
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Q Harmful to player-club relations? 

A Yes, sir. 

Q And in what respect? Could you expand on that a 

little bit? 

A 
I 
Yes. It would, as I explained yesterday, it woulcl 

tend to create a qulf between the players and the clubs, and 

this in a time when it is, in my judgment, essential that 

the player-club relations be improved, the players and clubs 

be brought closer together. It would tend to create a force 

between the players and the clubs which in its total effect, 

I think, would be harmful to that relationship. 

Q What is this qulf that would be created if the 

players could appeal to some arbitration tribunal for fair 

treatment if they felt they were not being t1"Qate4 fairly? 

A The qulf is simply a further inhibitie>? on relation· 

ship between a club and a player. :rnevitably, in my judqmeni, 
' ' •. 

that would happen, and my feel for the situation~ from JJiy 

experience in the game, is that this wouid be ab~ thinq. 

Q Your experience in the qame hae all been on the 

man~ement side, hasn't it? 

A I have been Commissioner of Baseball for the last 
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2 year and three months, so the answer is no. 

3 Q commissioner of Baseball appointed by, selected by 

4 manaqement. 
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A Well, I RJlswered the question, yea --

Q I thought you did. 

A -- I do not consider that to be on the management 

side, I c&n assure you, nor have I conducted myself in this 

office. 

Q And you tell the court that in your judgment player 

club relations would be worse if the players could appeal 

to an impartial tribunal, for ,,xmnple, yourself , than if 

the player had no alternative b\\t to takE1 the club's final 

answer or quit bnseball? 

A Well, that simply isn't \~he s!.t.uation. The player 

does have an alternative to taking the final offer. The 

players are in a perfectly respectal le indi viclual bargaining 

position with the clubs. They are nc.rmally able to barqain 
i 

fr°'1 the clubs a higher salary than tht\ club of,fera. The 

barqaininq is certainly two-sided. The player la every bit · 
I 
I 

as important to that club aa the club :ls to that , player in 

almost every case. 

Q Commissioner 1 you recall that in the Gardella case 

Judge Prank spoke of the players' lot as b6Lng "something 

res~.linq peonaqe. • Do you remember that. language? 
. ·: 
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2 A I recall it. 

3 Q And I think he spoke also of them being highly 

paid but nonetheless peons. Do you recall that? 

5 A I recall it:. 

6 Q 
. 

And tit is your feeling that they are something oth 

1 than peons? 
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A 

Q 

A 

Q 

A 

Q 

Of course. 

Even though they have no alt:ernat.ive to employ? 

You mean within baseball? 

Yes. 

Yes, of course, they are not i.,eons. 

Commissioner, you testified yetiterday, I believe, 

that you stay out of the owners'neqotiations with the 

Players Association, is that right? 

A I said I stayed-: out of the merits ,.,f those neqoti-

ationa. I never said I stayed out of them. I did not partic -

pate in the strategy of those discussions. 'rl,at is my pol-

icy. 

Q Have you from time to time conferred vi~~ repre-
, 

sentatives of the owners in connection with their ·uegoti-

ationa with tba representatives of the Players Asst.t~iation? 

MR. JCRAMER: May I inquire if he means since Jie ha...,. 

become commissioner? 

MR. 'l'OPKIS: Yes, of course. 

SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT House 

Fol.EV SQuARE, N.Y., N. Y. 10007 TELEPHoNEz CORTLAND 7-4511) 



2 

3 

jkbr 

A 

Q 

Kuhn-cross 834 

Yes, I have. 

Have you ever conferred with representatives of the 

~ Players Association in connection with their negotiations wit 

5 the owners' representatives? 
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Q 

Yes, I have. 

Now, you testified ya•tel'day , I think, that --

THE WITNESS z May I explain an answer•• 

THE COURT1 Yes. 

THE WI'l'NESSz There is one area where 1 have gotten 

11 into the merits. This is the only area. I1\ the current 
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neqotiations, one of the issues has been the .trbi t~~ation 

power• of the commissioner in handling qrievan~es. 

The Players Aesocl.ation has urged a CUt'tai~.ment of 

the Commissioner's powers. 

Under the major league aqreement, your H'lnor, which 

is part of the Blue Book, which is Plaintiff's Exhi.bit 6, 

Article IX, it is provided that each of the parties heret\l 

subscribes this aqreement in consideration of the p1'0Dlis6~ 

of all the others that no diminution of the compensat~.on 
\ 

' 
i 

or powers of the present or any succeeding Colllnissione1· shall{ 

be made durlft1 his term of off ice. 

Obvic1waly, anything thet af fecta my arbitration 

jurisdiction c:euld diminish my powers while in office, so 

that I "'·have discussed with the Players Associid.on, as Mt. 
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Millar knows -- not the Players Association1 I mean with 

the Player Relations Committee which represents the clubs, 

the area of my arbitration jurisdiction and the barqaining 

with respect to that. 

O Y~ said yesterday, I think, that followinq a meet­

ing in Puerto Rico in December of 1969 of the players' repre-

sentatives, the subject of the reserve clause was laid aside 

in the negotiations between the players and tha·owners in 

January, is that riqht? Was that your testimony? 

TD WITNESS: May I hear that question? 

'l'BB COOR?: YesJ Mr. Court Reporter. 

(Question read.) 

A Eaaentially that is what I said, yes. 

Q Where did you qet that idea, Commissioner? 

A I got that idea from diacuaaions with oounael in 

thia caa~. 

O so you have no first-hand knowledge of 1,t? 

A Ro. 

Q Now, did you participate in negotiations "'ith 
" 

rep'L'eaentativee of the playors when you were an att~rney in 

private ~ractice? 

A Yes, air. 

O Representinq the National League? 

A Yes, 11ir. 
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2 0 When was that, Commissioner? 

A I participated in negotiations from the time that 

_. Mr. Miller came into the t>.icture, which would have been in 

S the summer of 1966, up until the time I became commissioner, 

6 which would have been February 1969. 
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0 Now, at various times, Conmdssioner, didn't Mr. 

Miller make various proposals for modification of the reserve. 

system? 

A Yes. As I understand the reserve system, he did. 

Q Did you or any other representative of management 

in those negotiations ever criticize those proposals because 

they were lacking in precision? 

A Yes. 

Q Do you have any difficulty in understanding the 

precision of a proposal that there be adopted a system of 

arbitration of the players' salaries? 

A May I hear that:, your Honor? 
. 

'l'HE COURT: Would you repeat it, please, Mr. Court 

Reporter. 

(Question read.) 

A I don't understand the question. 

Q Do you understand what I mean when I speak of a 

proposal that there be a system of arbitration under which 

either the player or the club would have the right to arbi tra~ 
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tion of a dispute over salary? 

A In a very qeneral way I do. Of course, you are 

puttinq no mechanics on that at all, so I have to say in a 

general way I do. 

Q Suppose I add under AAA rules. 

A That would help it. It certainly does not provide 

all the necessary details you would need in a proposal.of that 

kind. 

o You have drafted a lot of contracts, I suppose, in 

your private practice? 

A Yes, sir. 

Q Have you written arbitration clauses into some of 

those contracts? 

A Yes. 

Q eave yot:L ever used languaqe like • ~\ny dispute 

under this contract shall be determined purs\\ant to the rules 

of the American Arbitration Associationn? 

A I hava. 

Q Have you reqarded that as sufficiently precise? 
' 

A In that context that we are talkinq abtnt, not in 

this, yes. 

O ~ould you reqard that as sufficiently pra,!ise· to 

be comprehensible were that to appear in the playei9 o.,n-

t;ract? 
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A No. 

Q What is the imprecision that disturbs you? 

A I don't know at what point you are suggesting that 

a salary dispute would become arbitrable. 

Q You don't know that when you write it into any other 

contract, do you? 

A You need to know it in this. 

Q Why? 

A How are you going to decide at what point you 

refer to arbitration when you are working in the context 

of a baseball aeason or the spring training approaching 

and so forth? You need more details, in my judgment. 

Q Otherwise it couldn't work? 

A Oh, I wouldn't say that. You want to work it most 

efficiently1 you need more details. 

Q I see, but you could judge its desirability, couldn' 

you, or its feasibiliqr if the proposal were no more complex 

than I just outlined to you? 

A Well, I have answered your questions on more general 

ized things than you have said, so, of course, you can get 

sane general idea, but when you get down to berqaininq, 

Mr. 'l'opkis, you need somethinq a good bit more precise than 

the rather generalized questions you are asking here. 

Q Now, while you were representing the leaque, a 
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proposal for arbitration was made by the Players Association, 

wasn't it? 

A I don't recall. ( 

Q Commissioner, did you say yesterday that baseball 

needs the reserve system as a means of enabling clubs to 

reooup their development costs, their player development 

CO•tS? 

A I said you need a reserve syste1u in order to permit 

the player to give to the cl.ub, throuqh h:ta services, the 

services whi,-:h will permit it to behefit from the expend!-

ture• it has made, yes. 

Q Now, tell me, Commissioner, why cciuldn • t that recov 
' 

ery by the club be accomplished if the play\lr were under a 

contrnct: for 11 term of years, say, five year.1? 
I 

A I dcin 't know what y.Ju mean by that q\.\estion. 

Q Suppose every plmyer on entering major lea~"Ue ball 

were ·to sigr1 a contract:. 

A Major leaque ball, is that what you are saying -.,ow? 
I 

Q Yes, that's right. 

A The recoupmen1; which you refer to is pait of the 

consi•leration which X think a club is entitled to. Beyond 

gtiat :rou develop an oz•1ani ad team, characterized by team 

. work1 playinq t..ogethcnr, and you develop a fan following f'or 

those players, such as a Jol·nny Bench ·from Cincinnati, ancS 
' 

DJTHERN DfSTRIC.'l" COURT REPORTERS 
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2 if he were free to go at the end of five years, you lose not 

3 only the investment that has been made in developinq him, 

4 but you lose that important: inqredlent which is the fan fol-

5 lowin9, and you lose the critical part that he plays in the 

6 tema work of the Cincinnati Rads • 

7 

8 

Q Well, you eay you would lose the investment in 

developinq him. Why couldn't you recoup that over the five-

9 year term? 

10 A It would depend on the ballplayer to a considerable 

11 extent when you would recoup the investment, but the leqitim e 

12 interest of the club, in my judgment, goes farther than the 

13 simple recoupment of investment. 

1~ Q I appreciate your testimony to that effect. I am 

15 · inquirinq now, however, whether the problem of inv••tment 

16 recoupmnt could not be •olved by a five-year term contract. 

17 A I couldn't say unless you talked about particular 

18 . ballplayers. 'l'he value that a player qivea his club varies 

19 

21 

greatly froa player to player. 
\ 
\ 

Q suppose everybody aiqned five-year contracts 1 wouldJ • t 
\ 
\ 

that tend to averaqe out the qreater or lea•er benefit from 

.2'2 varyinq players and thus solvwt the problem to which you re-

23 fer? 

24 A I don• t see bow it would, because tbw whole thiJlCJ 

25 would fall in a .\'different tdme. 
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Q In your judgment, a far longer term would be re-

quired, ia that riqht? 

A I don't know what the precise period is in terms 

of aimplo recoupmant. .I don't know-how to answer that 

question. 

Q To your knowledge, Commissioner, what is the average 

length of ti• that a player spends in the major leagues, or 

don't you have the fiqure? 

A I don't have a precise figure in mind. 

SOUTHERN DISTRICT CDURT REPORTERS 
l.JHITEO STATES COURT House 

F<'>LEY SQUARE, N. Y., N. Y. 10007 TELEPHONE: <DRTLAND 7-4580 



Tk S 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15· 

16 

17 

18 

19 

.·20 

21 

22 

23 

24 

25 

~b-1 'Kuhn-cross 842 

O It has been auggested to me that of players 

who come up to the majors and last sixty daya their average 

playing life ia four- ·~nd three~arter years. tioes that 

figure conform to your understanding? 

A Mr. Topkia, I have heard that figure used by Mr. 

Miller. I am just not sure whether it is right 01~ wrong. 

0 All right. In your judgment, Commiaa:.oner, what 

term of years in a contract would be appropriate ·:o permit 

the clubs t:o recoup their development costs? 

A I thought I had answered that but if ~'Ou want 

me to try again -- I don't know. 

O You can not. And when you said yeate:·day that 

ten year• would not be a long enough term t<? gi vc' a club 

control over a player but that at the 16-year level the 

impact would be minim'arl, what considerations did vou have 

in mind then? Were you talking about the desirat!lity of 

maintaining a unif !ed team? 

MR. KRAMER: Objection because he ha• liostated 
\ 

the testimony of the Commissioner. 

THE COURT1 I will let the Commissioner handle 

the question as he knows best. He aeeme to know J r-m to 

take care of himself. Answer it, please. 

THE WITNESS: May I hear it, please? 

SOUTHERN DISTRICT COURT REPORTERS 
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THE COURT: Ye•. Raad the question, Mr. court 

Reporter. 

< Que•tion'read. ) 

A Well, I think what I said yesterday will speak 

for itself, but the factor• that I took into consideration 

in using a 16-year fiqure, which I think I did use in ~eferr! g 

to Hank Greenberg, were simply that I felt in terms of 
t 

the number of ballplayers that reached that level of yeara 

in baseball, there would be a minimal effect. 

THE COUR'J.'1 Mr. Topkis, are you going to somethinc1 

else? 

MR. TOPKIS: In just a moment I was, your Honor, 

but I have a couple of questiona in thi• area. 

THE COUR'l's That is the reason I asked. Finish 

it and we will take a short recess. 

MR. TOPXIS: Fine, your Honor. Thank you. 

Q Well, when you say that the effect .would be 
\ 
I 

minimal after 16 years, is the consideration that you are 
I 

concerned with the impact on a unified team? 

' 
A I think it could have some effect on a unified 

team, but it would be minimal because of the number of 

players involved. 

Q But at the 10-ye~r point it would atill be a 

SOUTHERN Df STPICT COURT REPORTERS 
UNITED ST~ TES COURT House 
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2 significant impact, ia that right? 

3 A In my judgment, yes. 

4 Q And it is that impact, that la to aay, on team 

s uni~,that ha• you concerned when you say that baseball 
-· 6 would be harmed by the adoption of a system whereby a player 

7 could negotiate with other clubs .at the end of ten years? 

8 A That is one factor. 

9 Q What other factors did you have in mind? 

10 A Those I mentioned yesterday. Would you like 

11 me to 90 into them again? 

12 

13 Q 

14 A 

THE COURT1 I think you should. 

Very briefly, if you would, Mr. Commissioner. 

Without tryinq to cover the entire qround, the 
\ 

15 · integrity question of course appears; the economic problem 

16 which I described appear• 1 mechanical workability, one of 

17 those things that I think presents some difficulties but 

18 possibly could be worked out. I don't know. That i• a 

19 kind of bargaining problem. Equalization of teams would 

' 20 present a problem. This also has an economic impact. Thes 

21 are some of the things I mentioned yesterday. 

22 Q Commissioner, were you in court when Hank 

23 Greenberg testified? 

24 A 

25 Q 

Yes, sir. 

Do you remember his testimony that in hia judg-
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ment a player ought to be set free at the end of five years, 

and I mean no pejoratives by the lanquaqa "set free''? You 

heard that testimony? 

A I think that ia what he said, yes. I didn't 

find Hank's test~ony altoqether crystal clear. 

' Q My recollection is that he said that unless a 

team could establish such a rapport with a player over five 

years that it would probably be in both their inte.rests 

for the player to go elsewhere. 

A I think he said something to that effect. 

Q Do you disaqree with that? 

A Yea. 

MR. TOPKIS 1 Now, your Honor, I ~ prepa1:ed to 

qo to another subject. 

THE COURT: Announce a short recess. 

THE CLERK: Short recess. All rise. 

(Recesa.) 
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MR. TOPKIS: May I proceed, your Honor? 

THE COURl': Please. 

MR.TOPKIS: Thank you. 

Q Mr. Kuhn, there waa neqotiated prior to January 1, 

1968, an aqreement between the ten clubs comprising the 

National League of Professional Baseball Clubs and the ten 

clubs comprising the Am~rican League of Baseball Clubs as 

parties of the f irsi; part and the Major League Baseball 

flayers Association as party of the second part, was there 

not? 

Both before and after that date, Mr .. 'l'opkia. 
. 

Q And you participated in the neqotiations? 

A Yesi I did. 

Q That is known as the basic agreement, isn't it? 

A Commonly referred to ae the basic agreement, yes. 

MR. KRAMER: Defendant Feeney Exhibit F. 

'l'BB COURT: 'l'hank~u. 

MR. TOP~IS: Thank you, Mr. Kramer. 

Q The basic agreement in Article 8 read, in part, 

did it not: 

•The parties ahalJ. review jointly the matters of ••• 

(b) possible altemati,,es to the reserve alauae as now 

eobsti tuted. • • The joi·l1t review of the reserve clause 

shall be completed prior to the termination da~ of 

SOUTHERN O:STRICT COURT REPORTERS 
UNITS·> STATES COURT House 
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2 this agreement.• 

3 That termination data was December 31, 19691 isn't 

4 that right? 

5 A In the agreement it was December 31st, and it con-

6 tinued beyond that, by its own terms. 

7 

8 

9 

Q Now, who participated in that joint review on the 

part of the pl~yers? 

A I did not participate in that joint review, so I 

10 couldn • t really answer your question other than to specnna.te. 

11 

12 

13 

14 

15 · 

16 

17 

18 

19 

20 

21 

22 

23 

25 

Q Do you know who participated in that joint review on 

the part of the clubs? 

A I know that Mr. Gaherin and his attorneys did. 

Beyond that, I couldn't tell you. 

Q What if any possible alternatives to. the reserve 

clause were proposed by the parties participatinq in the joinf 

review? 

A I did not participate in those discussions, Mr. 

'l'Opkis, so I would be speculating if I tried to ·answer. 
I 

0 Do you know, Comnissioner, whether the players• 
I 

" rapresentatives suggested any possible alternatives to the 

reserve clause as now constituted in the course of that joint 

review? 

A 

0 

I don't know. 

Do you know whether the representatives of the clubs 

SOUTHERN DISTRICT COURT REPORTERS 
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2 suggested any possible alternatives to the reserve clause 

3 as now constituted in that joint review? 

A I don't know. I repeat, I was not there and did not 

5 participate. 

6 Q I underst1p1d. ··-

7 Now, Commissioner, you 'testified yesterday in con- . 

8 nection with Exhibit c -- do you recall that document? 

9 MR. TOPJCIS: May I show the witness my copy, your 

lO Honor? 

11 

12 

THE COURT: Surely. 

MR. TOPJCIS: That is the document I have in mind. 

' 13 Riqht. 

14 

15· 

16 

17 

18 

19 

20 

21 

23 

24 

Q (COntinuinq) Commissioner, you wi.11 forgive me if 

from time to time in walkinq back I may turn my back on you. 

A Yes, sir. 

Q Conmdssioner, on paqe 2 of Exhibit c there appears 

a tabulation of players drafted and not drafted who were 

siqned to professional baseball contracta1 is there not? 
\ 

i 

A Yes. · 
' 

Q Now, all of the players there tabulate~.both those 
I 

drafted and those not drafted, were subject to the draft1 

isn't that right? 

A I would think most of them, yes; ~f not all. I am 

just not certain. There might be soma e~ceptions not oc-

SOUTHERN DISTRICT OOURT REPORTERS 
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2 currinq to me right now. But certainly, most of them. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15· 

16 

17 

18 

19 

21 

23 

24 

25 

Q Nearly all1 is that riqht? 

A I would say so. 

Q Commissioner, I thiDk yesterday you read to the 

court a statement quo~ed at paqe 18 of the Cellar Report, 
~ 

on the need for the reserve system, the author of which was 

Abraham G. Mills. Do you remember --

A I do. 

Q -- readinq that exce.rpt to the Court? 

A Yes. 

Q That was the same Mr. Mills, was it not, who headed· 

the Commission which reported that Abner Doubleday discovered 

baseball, was it not? 

A I don't know that he headed that Commission. Be 

may very wall have. I just don't know. 

Q Ymhave relied in your testimony here on the 

· wri tinqs of ~rofessori , Seymour? 

A Yes. I read his book. 

MR. TOPKIS : May I have it.·, please? 

Q I show you Plaintiff's Exhibit 26 for identification 

and .call your attention to the last sentence appearing at the 

bot.tori of paqe 9, and I ask you whether you accept that state­

ment · as fact. 

A Yes. I accept that he was chairman. · 
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MR. TOPKIS: With that, I would read it into the 

record. 

'. · . •After three years of collectin9 testil'O(>Jl: 

consiatinq of recollections but no solid documentary evidence 

Milla published a report· dated December 30, ·1907 , · claiminq · 

that baseball oriqinated in the United States;· and the first 

method of playinq it was 'accordin9 to the best evidence 

obtainable to date' devised by General Abner Doubleday at 

COoperstown, New York, in 1839.• 

Why ia it, Commissioner, that you rely on Mr. Mills 

for his statement about the reserve clause when you have a . · 

certain scepticism about his statement about General Double-

A The passaqe I read from is in a stipulated portion 

of the cell.er Cammi ttee Report, to which you have agreed. 

I don't think there is any question about its accuracy in 

this forum. 

' 0 Well, the stipulation, of course, is that Mills 

said that, not tha~ it is fact. Now -- ' 
\ 

A Is that a question? 

0 I thouqht you made a commant1 so did I. 

Commissioner, you testified, I believe, that trading 

and assiqnment of contracts of players is necessary, even 

indispensable to the operation of baseball today1 is that 

SOUTHERN DISTRICT C.OURT REPORTERS 
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2 riqht? 

3 A Yes. 

Q Now, ~s was a clear perversion of the original 

5 intent of the reserve rule, was it not? 

6 A Hot in my judqment. 

7 Q What in your judgment was the original intent of 

8 the reserve rule? 

9 

10 

11 

12 

13 

14 

15· 

16 

17 

18 

19 

20 

21 

22 

25 

A To permit the clubs to protect their rights to the 

services of a certain number of players so as to avoid the 

host of evils which had entered into the professional game 

by reason of revolvinq, qamblinq and so forth. 

Q Well, you relied for your historical information 

in part on the cellar Report, didn't lC)U? 

A . Yes1 I did • . 

Q And that report reads, at paqe 111 - and it is, 

of ooursa, in evidence -- as follows --

MR. KRAMBRt Just a moment, please. 

MR. 'l'OPKIS1 Surely. 

Q (Continuing) "'l'he original purpose of\ this rule was 
\ 

to reduce costs by eurtailinq competition for star players' 

services." 

Do you diaaqree with the report? 

I believe that was one of the purposes, yes. 

Q · No. The report sai~, "t.he oriqinal purpose.• 

\ . 
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Do you want me to read it to you aqain? 

A No. I heard what you read. Are you asking me if 

that was the original purpose? 

Q That is correct. 

A I am really not quite certain what that phraseology 

-meana, Mr. Topkis. I · believe that was one of the purposes. 

I don't know how else to answer the question. 

O Well, the report continues, and I quote: 

"Subsequently, this rationale was supplemented. 

by the view that the rule was necessary both to equal-

ize competition among clubs with Wlequal resources and 

to remove doubts as to the honesty of baseball contests 

by enforcing player loyalty to his contracting club." 

Would you aqree with that statement? 

A I believe, if I may answer that in this way,- that 

there were a number of reasons for the adoption of the re-

serve system. Certainly, one of them was -- was to curtail 

. piayers' salaries, which bad risen to a very hig~ percentage 
. I . 

of operations because of the bidding which result.d from 
\ ·, 

revolving, and the clubs were not able to successfully oper-

ate financially, and the vast majority of them went out of 

business as a result. 

That's the best answer I can give you. 

Q Conunissioner, the Celler Report, which you have 
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seen states that the original purpose of this rule was to 

reduee costs by curtailin9 competition for star players' 

services. 

on what source do you rely for your belief that ther 

was any other purpo~e than the purpose of curtailing competit· on 

for star players' services? 

A Well, the Celler Report indicates that there were 

other purposes, and certainly the other history indicates tha 

there were other purposes. 

Q Well, i read to you two consecutive sentences from 

the Celler Report, one which says t:hat the original purpose 

was to curtail oompetition for star players' services and 

another that says, •subsequently this rationale was supple-

mented• by other considerations. 

Now, I ask you, on what do you ground your belief 

that there was more than one original purpose? On what 

··source? 
\ 

A ' My reading on the subject of the histc>ry of base-
1 

ball. 
' 

Q Could you tell me what source you have in mind? 

A The sources that I have identified as what I have 

read in this area, plus my general readinq on the .· subject, 

as I indicated in the beginning of my testimony. 

Q There is no passage in Professor Seymour's work 

sou-fHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT House 

foLEY SQUARE, N. Y., N.Y. U:XX)7 TELEPHONE: CORTLAND 7-458) 



2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

15 · 

16 

l7 

18 

19 

21 

mpbr Kuhn-cross 854 

which suggests that the oriqinal purpose was other than to 

reduoa costs by curtailing ·competition for star players' 

services, is there? 

A I don't recollect whether there was or not. I would 

have to go thro119h the book to be certain. 

Q You testified yesterday, COmmissioner, that the 

resources of the owners varied widely. Do you recall that 

testimony? 

A Yes, sir. 

0 And I believe you then testified that you didn't 

know which club in each league had the greatest resources, 

and you didn't know which club had the least resources. 

A Yes, sir. 

Q Do you know which two clubs in the National League 

have- the greatest resources? 

A I don't, really. I oouldn • t '·. q·ive you' any precise 

answer to that • .. . i 
• l , o ~ ' ·· ll10r'which three clubs have the qreates~ resources? 

A No. I couldn't: answer that. 

Q Nor which clubs have the least resources? 

A No.. I couldn't answer that. 

Q And the same is true of the Amerio_an League? 

A The same is trueo 

Q What, Commissioner, is the source of your info1211atio1 

SOUTHERN DtSTRICT COURT RE?~TERS 
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2 on which you ground your belief that the resources of the 

3 clubs vary widely? 

4 A My eXperience in baseball, my general knowledge --

S as Commissioner and as counselr rtrf obse~on of the oper-

6 ations of the clubs. 

7 Q Are you given financial statements of the clubs, 

8 either operating or balance sheets? 

9 A I actually have collected financJa. data of the clubs. 1 

10 

11 

12 

13 

16 

17 

18 

19 

20 

21 

23 

25 

I can't say that I am particularly familiar with it. It's 

in the hands of my accountants. 

Q You have never seen any audited financial statemen.t .&11 

of any of the clubs, have you? 
\ 

A Oh, I'm sure I have at some time in the past. 

0 Well, I ask --

A But not on a reqular basis, Mr. Topkis. 

Q I ask, because the infomation that has been sub-

mitted to us consists of unaudited information. Have you 

seen audited information? 

A I would assume that in the past I have\ seen some 
' \ 
\ 

audited information here or there. I would assume that must 

exist. I certainly don't know. I have no recollection. 

MR. HUGHESr Your Honor, I would like to interrupt 

to show that whatever information was furnished was furnished 

under enormous time pressure, and to suqgest that we had to 
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have audited figures to comply with the undertakings we made 

I think truces the credulity of the Court. 

THE COURT: I think it no more than fair to add --

and this ought to be definite on the record -- that counsel 

for the defense were under extreme pressure and did in my 

estimation a yeoman's job in cominq up with the matgrial 

that they were able to submit, but I don't think Mr. Topkis 

meant to imply anythin9 to the contrary. 

MR. TOPKIS: Had your Honor not said that, I would 

. have • . I certainly aqree with you entirely. My friends on 

the ~ther side were entirely devoted· in their zeal to comply 

with out' requests, and we truly appreciate it. 

THE COURT: That does you credit and does counsel 

all around credit that is due them. All riqht. Proceed. 

Q Commissioner, do you have any idea how much of 

the resources any owner has committed to any club in the 

last ten · year_.? 

A I don't understand the question. I think it lacks 
\ 

sufficient precision for ma to answer it. 

Q I have trouble with precision. 

Have you been in any way advised as to what resource~ 

any club owner has committed to his ciub or its operations 

in the last ten years? 

A Are yon referrinq to out of his private funds as 

H>UTHERN DISTRICT COURT REPORTERS 
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2 opposed to corporate funds? I mean, this is where I am simpl 

3 not clear on your question. 

4 

5 

6 

7 

8 
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10 

11 

12 

13 

15· 

16 

17 
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:?O 

21 

0 Either way, Commissioner. 

A We~ I have seen the expense reports of the clubs, 

so I have some idea of what the corporate expenditures are, 

in a very general way, and my information about the commi tmei:1 

of private funds is the general information that I get in the 

normal course of my business. It doesn't _i necessarily have 

a precise dollar siqn on it. 

I qave you the example yesterday of Mr. Raufmann's 

commitmsnt to the Royal ~cademy at Sarasota, a $3 million . I 
commitment, but generally my infonnation is very generalized. 

Q You don't qet any reqular reports?. 

A I do not. 

MR. TOPRIS: A moment, if I may, your Honor? 

THE COURr: Certainly. 

0 Commissioner, do you know how many players entering 

major ieague ball last ten ye~rs? 
\ 
\, 

A · Well, I believe the rate would be four· .. a club a 

year, somethinq in that neighborhood. 

Q Do you believe that each club -- I am just trying 

to understand your answer. Do you believe that each elub 

has · about four ·ten..:year players? . · 

·A·· · WSll, I must have misunderstood your question. 
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Could I hear it again, your Honor? 

'l'HE COURT: Certainly. Mr. Reporter, will you 

please read the question. 

(Question read.) 

0 I am sorry, Commissioner. I or the reporter or 

somebody slipped. Forgive me. My question is this: What 
l 

.portion of ball.players who enter major league ball survive 

for ten years or remain active as players for ten years? 

A There is a fair amount of these. I just don't have 

the percentage in mind, Mr. Topkis. 
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0 All right, Commissioner. Do I understand that 

so long as a ballplayer lives he never escapes the operation 

of the reserv~ system? 

A If he is released, he is removed from the opera-

tion of the reserve system. 

Q Other than by release, he remains bound for 
I 

life, is tha~ right? 

A I believe release is the outlet from the reserve 

system. Offhand I don't recall any others. I may be 
, .. 

overlooking something in the rule here, but I don't recall 

any others. 

O Commissioner, to your knowledge was it proposed 

by the Players Association that a ballplayer be made 

a free agent automatically upon attaining age 65, and was 

that proposal rejected by the owners? 

A Mr. Topkis, I have heard something of that type. 

I couldn't tell you whether that is so or not. 
'. 

Q The proposal was not made to you i~ your capacity 

as a representative of the National League? 

A It was not. Not that I recollect. 

O Commissioner, major league Rule 14 provides 

that "A player who desires to retire from the profession 

shall make written application to his club stating fully 
i 

his reasons therefor. The club shall forward the applica-

SOUTHERN DISTRICT COURT REPORTERS 
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2 tion with the club's recommendation to its league president, 

3 and he will transmit it with .his recommendation to the 

4 Commisaioner. The Commissioner, if he deem proper, may 
... 

5 grant such application upon the conditions hereinafter 
I 

6 set forth and upon such other terms and conditions as the 

7 facts and circumstances may in his judgment warrant." 

8 What happens, Commissioner, if you deny the 

9 application? 

10 A It is a hypothetical questiono It would be up 

J1 to somebody to make some decision. ... I don't see how 

12 I can answer it any other way. 

13 0 It would be up to somebody to make some decision. 

14 I am not sure --

15 A What I am really saying is, I quess, I don't 

16 understand your question, Mr. Topkis. What do you mean, wha 

17 . happens? 

18 0 Well, what does the player do if you do not 

19 grant his application to retire? 

20 MRo KRAMER: Objection. It ha• never happened. 

21 A hypothetical question1 never happened to Conunissioner 

22 Kuhn, so how can he answer such a question? 

23 THE COURT: I will let the witness answer it 

24 if he can. What do you say to that? 

25 THE WITNESS: It is, as I indicated, hypothetical 

SOUTHERN DISTRICT COURT REPORTERS 
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FOL.EV SQUARE, N.Y., N.Y. 1CXXJ7 TeL.r:P~e: CORTlAl~D 7-6~ 



861 
jkb-3 Kuhn-cross 

2 your Honor, as I understand it. I simply don't know how to 

3 answer it. 

4 THE COURT: There it ia. 

5 Next question. 

6 0 It has never happened, is that right; that is 

7 why it is hypothetical? 

B A That I have denied -- I have never finally denied 

9 I have deferred some decisions on retirement yes, for 

10 the protection of the player's interest. 

11 0 The one that you mentioned yesterday? 

12 A Yes. 

13 0 Yes • Now, according ·to my notes, Commissioner, 

14 you said yesterday that Mr. Curt Flood will " lose nothing 

15 ir, terms of pension benefi trJ by failing to play ball this 

16 1ear. Did I note down yot1r response correctly? 

17 A Except the addqd pens:ton benefits he would have 

18 go~ten by playing actively. 

19 0 That le just: '.ihat I wanted to bring but. 
I, 

You 

were not challenging Mr. Miller's statement? 

21 A Oh, no, I th~ught I was quite clear. I was not 

intending to challenge iar. Miller's statement. 

23 
0 I think your. ~ta~mnent was.that you were not 

24 challenging ~i~ figures 1tnd I just wanted --

25 THE COURT1 At ~ny rate, it is cleared up now . 
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Next question. 

. MR. TOPKIS: May I have a moment, your Honor? 

THE COUR'l's Surely. 

(Pause.) 

0 Commissioner, yo·.1 testified yesterday, accordinq 

to my notes, that in the course of preparinq y,.,urself 

in connectlon with the reserve system you read \':he MacMillan 

Encyclopedla, Turpin & Thomp.gon, Seymour, Wallop and the 

Caller Rep1,rt. J)id you by any chance read the decision 

of the Suz1rema Court of the S\~.ate of New York in 1S14 in 

the 11.cticJn entitled, •The .American Baseball Club of Chicago, 

plaintiff, nqainat Harold H. C!':lase, defendant," reported 

at Volume 815 of tl'.e Net1 York Miscellaneous · Reports, l'age 

~41? 

A No. 

0 Did you read the decision of the United Stat111a 

Court of Appea1.s for \:he Second Circuit -- oh, I think y,.,u 

told me y•.>u d~d read tl:.e Gardella case. 

A I have read it. I have read the chase ~ase. 
I 

did net read lt in connection with preparinq for this. 

0 I ~ee, you have read the Chase case? 

A 1 have. 

0 Describin~ the rules then pertaining tu pla~er-

club r.~lations and tl.~ reserve system, the Court there 

SOUTHEF.N DISTRICT COURT REPORTERS 
Ui>ilTED STATES COURT House 
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2 said --

3 

5 

6 
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THE COURT: Who was the Court? 

MR. TOPKIS: The Supreme Court, Erie County, 

your Honor. 

THE COURT I Who was the Judge? 

MR. TOPKIS: Judge Bissell. 

THE COURT: Pelham St. George? 

MR. TOPRIS: I don't know whether it was Pelham 

st. George Bissell or not. Erie County. 

MR. HUGHES1 It certainly wasn't Pelham St. 

George, unless he moved down from Buffalo, your Honor. 

THE COURT: I don't know. What would be wrong 

with that? 

MRo HUGHES: Nothinq wronq with. that, nothing 

wronq, and I think --

THE COURT: All riqht, we will get it in just a 

· minute. I was just interested. 

Come now, Mr. Topkis, you know, at the vary 
I 

beqinning, you know how they have the Judqes iist.ed. 

MR. TOPRIS: I know, but I can't remember, your 

Honor, which district Erie County is in. May t · undertake 

to apprise your Honor subsequently? 

THE COURTt Yes, I will take a look at it later. 

Thank you so much. I am sorry. 

SOUTHERN DISTRICT CDURT REPORTERS 
UNITED ST ATES COURT HOUSE 

FoLEY SQUARE, N.Y., N.Y. UXXJ7 TELEPHONE: CORTLAND 7-4500 



jkb-6 Kuh:i-cross 
864 

2 0 commissioner, Judge Bissell there said that 

3 "No opportunity is afforded .the player to solicit employment 

4 upon his own account, no right"is afforded to enable him 

S to resist an unjust limitation upon hie power to earn, no 

6 consideration is afforded either himself or his family with 

7 respect to choosing a home.• 

8 Do you agree with those statements? 

9 A certainly ~hey are not true today. I couldn't 

10 tell you whether they were true then • I have no idea. 

11 0 What consideration is today afforded a player 

12 or his family with respect to choosing a home under the oper1 -

13 tion of the reserve system? 

14 

15 · 

16 

17 

18 

19 

20 

21 

22 

23 

25 

A This is a matter of player-club relations, 

Mr. Topkis, and I can assure you that consideration is given 

on that score by the club. 

Q Was consideration given to where Mr. curt Flood's 

home was when he was traded by St. Louie to Philadelphia? 

A I couldn't tell you. 

0 You have no knowledge on that subject? 

A I do not. 

THE COURT: would you give that book to the 

clerk, please. 

Q 

(Book handed) . 

Now, at the beginning oj"the reserve system, back 
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in 1879 or 1080, the agre~ment was that each olub could 

reserve five players, was it not? 

A Yea. 

Q And at that time clubs had about 11 players? 

I would say so. 

0 And was it your testimony that this eliminated 

player raiding? 

A No. 

Q I thought that is the way my notes read, but I 

will accept your modification. 

A Limited would be correct. 

Q \ Limited would be correct. That was all that 

was found appropriate by the people who first established 

the reserve system, is that right? 

A That is what they did. 

SJUTHERN O:STRICTCOURT REPORTERS 
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O As a matter of fact,, ·. Commissioner, thel' did it 

in secret, didn't they? 

A It was a league rule that was adopted. It was 

not a part of the contract itself. ~t . was a league rule, 

if that is an answer to your question. 

O The players weren't given copies of the league 

rules as far as your historical research reveals? 

A I don't know. · 

Q To your knowledge, waa the original- reaerv6 

rule, that which permitted each club to. reserve five players,. 

,adopted at a secret meeting or a meetinq that · was in any 

way publicized? 

' A I don't recollect whether it was secret or not. 

O Perhaps I will come back to that~ Commissioner. 

I may be able to cast some light. 

Conunissioner, the Players League was organized 

in. 1889, wasn't it? 

A Yea, I believe it was. 

Q And it became operative in 1890? 

A Yes. 

O And you testified yesterday that it had a reserve 

system or clause? 

A It had a reserve system, yes. 

Q Do you know what kin~ of reserve system? 
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A I couldn't give you the precise words. I 

believe all the players on the club were under reservation, 

but I couldn't give you the precise words. 

Q Nor could you give me the source of your belief 

that all the players were under reseration? 

A As I sit here right now I couldn't give you the 

source of that, but I am certain I have read it in my 

study, yes. 

Q There was,of course, no radio or television reven e 

derived in the l8BO's, is that right? 

MR. KRAMER: I will stipulate that. 

Q And you testified yesterday, I think, that there 

was at that time a great deal of concern wi.th what was 

called revolving, is that right? 

A Yes. 

Q And by revolving, did you mean a player's leaving 

Team A and going to Team B in mid-season? 

A Basically, revolving by this time h~d become 
\ 

players jumping from one league to another, not\ in mid-

season. 
• 
\ 
\ 

I think there was relat~vely little j~ping ~n 

mid-season. 

0 And you testified, I believe, that in the absence 

of the reserve system, that is, ~iefore the reserve system, 

a number of problems crept into the game, of which one was 
. .: ... -~- - .:. .. . ~- ~ . - ~ . .) ' ... 
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2 revolving and another was the player's lack of respect 

3 for the system or for the game the way it was played, is 

4 that right? 

s A J: believe I said something to that effect, yes. 
. 

6 Q And you said also that something called hippo-

7 dromin9 developed? 

8 A Yes. 

9 Q And hippodromin9 was an arrangement between two 

10 clubs that they would throw games to each other? 

11 A It was a fix. 

12 0 It was a fix. Arranged by the clubs? 

13 A Correct. 

14 0 Tell me, if you will, how did ~e adoption of 

15· the reserve system cortiect hippodroming? 

16 

17 

18 

19 

20 

21 

22 
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24 

A The reserve system.was .the beginning of the 

construction of an overall baseball agreement whereby you 

have the early stages of central government of leagues, 

and it is out of central government of leagues\that the 
I 

evils of player fixes and club fixes and disrespect for 
\ 
" rules was curbed and ultimately largely eliminated so that 

there could be public confidence in the game, and that 

ia happily what the game has enjoyed in the part of the 

9entury that followed the major league agreement of 1921. 

Q Is it your testimony, then, that it was not 
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until 1921 that there was sufficient central government 

obtained to cope with these problems? 

A It was an evolutionary process. I believe it 

reached its peak in 1921. 'l'ha problems had not been 

totally dealt with theretofore, nor have they ev'er been 

totally dealt with, Mr. Topkis. We can only do the best 

thing we can as we go along. 

. Q Human beings being fallible. I am sure Mr. 

Kramer will stipulate to that, too. 

MR.JKRAMER: Yes. 

A If he won't, I will. 

Q In any event, this evil that you testified to, 
; 

hippodroming, that: wasn't: the players•· fault:? 

A No, presumably the players had to be involved 

or you couldn't have hippodromed, but I take it the 

initiation came from the club. The clubs were .certainly 

involved .in dishonesty. There is no question of it. 

Q Actually you say the players would have had to 
1 . . 

be involved. Isn't it possible to fix a game by puttinq in 

a sore arm pitcher or inadequate pitcher? 

A It's possible. It's unlikely. 

Q Not today? 

A 'l'hen or now. This was part of the show. This 

was essentially an exhibition business. Everybody under-
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stood it w~e, so you fixed it and tried to make it more 

attractive. 

0 Conmdasioner, you "testified that from 1871 to 

1879 only two teams operated profitably of 40 or more. 

A Of the teams that operated in the National 

Association and the National Leaque, yes, whatever the numbei: 

is. 

0 Right. You of course didn't audit their books? 

A No. 

Q Or make any study of their books? 

A No, sir. 

0 And these were the same people who were arranging 

hippodrominq? 

A Hippodrominq was larqely a product of the period 

from 1857 up to the formation of the National Association. 

I believe the hippodrorninq is not a particularly siqnificant 

factor in the 1870•s. 

Q I see. \ But there was some, ia that your testi-

mony? 

A '.I am not sure ·~ The danger perhaps was \ always 

there. 

Q In any event, in the 1870's, going to a ball park 

you wouldn't have had any particular confidence that you 

were going to see an honest game? 
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A Oh, I wouldn't say that, no, but there was a 

g~eat deal of fixing. 

Q And do you trust the books of the paople who 

did this fixing any mgre than you would their play? 

A Well, the data we have stipulated here I 

think has trusted the books, Mr. Topkis. I don't suggest 

that the owners of these clubs were all dishonest, by 

any stretch of the imagination, and I do indicate to you 

that hippodroming was a thing that really preceded the 

leagues of the seventies. The important thing to remember 

is that the National League came into existence out of a 

great sense of rectitude and trying to set straight the 

14 evils. This was one of William Hulbert's great character-

15 . iatics that the histories record, the second president of 

16 the National League, who really founded it. It was designe 

17 to overcome these evils. I think certainly in that period 

18 you get a more reliable type of operation. 

19 Q Cormniesioner, you read yesterday to., the Court 
\ 

20 a sentence from the Celler Report, Page 229, which reads: 

21 "Baseball's history shows that chaotic conditiorls prevailed 
' \ 

22 when there was no reserve clause. Experience points to no 

23 feasi~le substitute to protect the integrity of the game 
. ' , 

24 or to guarantee a comparatively even ~etitive struggle." 

25 Do you remember reading that? 

SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT House 

FoLEY SQUARE, N.Y., N.Y, lcm7 TELEPHONE: CORTLAND 7-45SJ 



gwb-7 Kuhn-croes 872 

2 A Yes. 

3 Q Would you agree with me there is nowhere in the 

4 Cellar Report a statement that the reserve system as it 

S exists today is the only kind of reserve system which 

6 could accomplish these objectives? 

7 MR. KRAMER: We stipulate that since today 

8 isl970. 

9 MR. TOPKIS1 Very well. 

10 THE COURT: Question withdrawn? 

11 MR. TOPKIS: Yea, your Honor. 

12 Excuse me a second, your Honor. I am lookinq 

13 for a document. 

14 

15· 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: Of course • Take your time • 

(Pause.) 

MR. 'l'OPKIS: I have it. 

Q Commissioner, you testified yesterday, I think, 

that it was your expectation that the players. coming into 

baseball other than drafted players, that is, the number 
\ 
\. 

of non-drafted players recorded on Exhibit'!:~ c, rou testified 
\ 

it was your expectation that the proportion of players 

signed to their first professional baseball contract who 

were not drafted would increase, ia that right? 

A 

Q 

I gave it as an opinion, yes. 

You gave it --
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A AB an opinion. 

Q An opinion, right. But the trend has been the 

other way as recorded on Exhibit c, isn't that riqht? 

A No, that is not right. 

O Well, we will perhaps draw a trend line and reaol e 

it. In any event, all players, drafted or undrafted, 

you testified earlier this morninq, were subject to the 

draft with the exception of a possible handful? 

A 

0 

Nearly all I think we aqreed, Mr.·Topkis. 

Right. And no club can sign a player until he 

12 has been through the draft, is that right, one of these 

13 free agents? 

14 A There are a number of limitations on when a 

15. player can be signed, but in order for a player, a non-

16 drafted player, to be signed, I believe in nearly every 

17 case -- and again I take a little qualification there becaus1 

18 I niay be overlooking something -- he has to have gone througl 

19 the draft and not be drafted, yea. 

21 

22 

23 

25 

0 Right. 
I .· 

Thi• Kansas City team school ~at you 
I 
I 

mentioned, at what point is a man signed who qoe., to that 

school? 

A 

Q 

A 

I 

What do you mfJ:an? 

Before or aftor he goes to the school? 

Before. 
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0 He is siqn~ to a Kansas City club contract 

before he goes to the school? 

A He is signed to some kind of contract, some 

professional contract. I don't know exactly how it would 

look. 

Q An organized baseball contract? 

A I would think so. 

Q so that is a condition of a player going to the 

school? 

A I shouldn't be so fast to say that it is an 

organized baseball contract. I am not sure whether it is 

or not, Mr. Topkis. If he progresses through that school, 
14 

then they would go into the rookie leagues and sign an 
15· 

organized baseball contract of the type I think you are 
16 

thinking of. I think theretofore they might not. I am 
17 

just not sure. 
18 

Q Incidentally, commissioner, what i• the age of th• 
·, 

19 

20 

21 

22 

23 

24 

25 

\ 
youngest player ever drafted in organized baseball under 

th~ free aqent draft? 

A 

Q 

the age 

A 

0 

I do not know. 

Have you ever heard of anyone being drafted at 

of i4? 

I can't say that I have. 

How about the age of 15? 
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2 
A I don't have any particular ages in mind. 

3 
Generally they are drafted only after they have graduated 

4 
from hiqh school with certain qualifications ·within our 

5 high school rule. This would mean when they are 17 ox- 18 

6 normally, as far as the high school fellows are concerned. 

7 0 Hae it come to your attention, Mr. Commissioner, 

8 that a player has two ages, his program age and his actual 

9 age? 

10 A I have heard that suggeated, yeQ. 

11 0 Have you ever heard of iny young man lying about 

12 his age in o~der to permit himself to be drafted? 

13 'A Ho. 

14 0 CoHmissioner, to your knowledge, what is the 

15· fastest growing professional sport in ';erms of attendance 

16 or gate rece~pts? 

17 ·'A 1 am pretty hard-pressed to enaver that question. 

18 We gained five million last year, so :c ques~' at the moment 

19 you would have to say baseball. 
\ . 

20 Q Do you know how well football did ltst year? 

21 A I don't think they gained in attend~ice patt1cu-
, 

22 larly. Their attendance in terms of percentage' c.11pacity 

23 had been pretty good the prior year. 

Q Actually they could scarcely gain becaus,, most 

25 toms have been selling out, isn't that true? 
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A A qood many of them do. I won't quarrel with 

you. I just don't know. A good ·many of them do. 

Q I realize you have sources in this field. Have 

you tried to get a ticket to a Giants' 9ame or Jets' qame? 

A I talk to Commissioner Rozelle. 

Q And I think you testified yesterday that you had 
' 

no reason to doubt the integrity of professional football? 

A What I said yesterday, if I may, and certainly 

what I intended to say, is I have no reason to doubt the 

integrity of the people in that 9ame. When you qet to 

their option rule, I think it raises a question of integrity 

for them as well as for us. 

0 Do you have any reason to doubt ·the public 

acceptance of that game? 

A Of the q~me of football in general? 

Q Yes. 

A No, but I do with respect to their tampering 

rule -- with respect to their "ption rule. 

Q C01T111tissioner, tt.Jday, according to da'ta that has 
' \ 

been furnished to us, the revenue which a club in major leaqu 

baseball derives from 9am6B played ~way from home account•;; 

for a rather small percentage of its total revenues, that 

25 is right, isn't it? 
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A I believe so. 

0 There was a time when that percentage was much 

higher, was there not? 

A I don't recollect that. 

o Well, Commissioner, the rule as to sharing gate 

"· receipts is that the visiting club gets 50 cents a ticket 

or somethinq like that, isn't that right? 

A It is different in both leagues and it is not 

50 cents per ticket, no. I don't have the precise figures 

in mind, but that is not it. 

0 In any event, has that rule in either l&ague 

changed in the last SO years? 

A I don't know. 

0 There is no reaso.n, is there, Commissioner, why 

the teams in baseball couldn't split gate receipts1 

A Well, they do now. 

O On a so-so basis? 

A You mean 50-50? 

Q Yes. 

A No, I don't th:J.nk there is any -- are you asking 

me is there a legal reast:Jn? 

O Yes. 

A I don't knaA that there is any legal reason. 

Practical reasons wo1.•.ld present themael ves • 
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0 What reasons would present themselves? 

A Practical reasonso 

0 The game would not be adversely affected, 

would it, if gate receipts were split so-so between home 

and vial ting tea?1\s? 

A It is a hard question, Mr. Topkis. I really 

don't know how to answer it. 

0 I do my best. Can you think of any way in which 

10 the game would be adversely affected by t.~e clubs splitting 

11 gate receipts 50-50? 

12 A Yes, I can. 

13 0 Tell the Court, 

14 A The investments that have been made 01; the basis 

15· of the present system, so Y·:>U have a problem th,re. You 

16 have contract problems • You would have to do it by ts vote 

17 

18 

19 

20 

21 

22 

of the league. You would hi ~ve to see what the league 

·. provisions are, whether it could be accomplished under :-:he 

league constitution. I ju~t don't have those in mind~ 
\ 
\ 

but you certainly could have t 1::oblems for the 9~' presel\ted 
I 

by the process of trying to do this. 

0 Now I think you have talked about either the 
i 

23 economic interests of the own~rs or regulations in the major' 

24 league rules or the basic: aqrenment or whatever. 

25 A There are no major l!!ague regulations on this, as 
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I recall. TheEZe would be league regulations, constitutional 

or otherwise. 

Q Right. But I am talking about the level of play 

on the field, the level of competition. would t.he interest 

of ·the game &·s a game be adversely affected by such an 

aqreement am1Jng the owner·• to split gate receipts? 

A 9o I think it would adversely affect the level 

of competi.don on the field, is that what you are asking me? 

Q Yes. 

A Mr. Topkis, \',he answer is really three-fold. In 

the f:i.rat place, I find :.'.t difficult to form a very defini-

tiva opinion on this ques\-;ion1 secondly, you have qot the 

prr.blem of how you would ac:hieve it, and the difficulties yo 

v .Lght have in trying to ~chi,~ve 1 t could adversely af feet 

the game on the field by creating eruptions of some kind 

within the structure. 

If you could lay all t~ose considerations aside 

and aay would the game be better 01'f if ga\'JJ r~ceipta were 

split evenly, it is possible. 

0 And how about radio and television ~~venues? 
\ 

Suppose they were put into a common fun~ as prof~ssional 

football does with the exception of post- oeason gan.~s. Wou d 

24 the level of play and the vigor of competition on the field 

25 be adversely affected? 
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A Again, you come back to the problem of the 

conditions under which investments were made, and this 

permeates both of these questions you &~e asking. If 

you are trying to attract capital under·certain conditions 

and you change those conditions, you may create soma problem 

which could have a definite effect on the way the game is 

played and the effectiveness of the game on the field and 

9 the level of competition and so forth. It is difficult 

10 to answer it because of those preliminary problems that 

11 you run into. You do have legal obstacles that exist. 

12 Q But you couldn't be sure whether there would 

13 be any adverse impact on the game? 

14 A I couldn•t be sure. 

15 · Q You testified yesterday, I believe, that were 

16 there no reserve clause or system the wealthier teams would 

17 drive the smaller ones out of business. 

18 A - Yes, and ultimately themselves. 

19 Q Why wouldn't the owners be smart en~qh to limit 
''I 
\ 

20 their expenditures for players to what they could afford? 

21 A 

. I 

' ' 
I think history demonstrates that where the 

22 opportunity to compete is there, that you can expect the 

· 23 clubs to compete as vigorously as the rules permit in 

24 obtaining players. 

Q You started to say as vigorously as possible, 
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didn't you? Didn 't you start to say as vi9orously 

as possible? 

A I started to say what I believe I said. 
I 

Q Whai;_ is it, Commis~ioner, in your judgment that 

would drive club owners to uneconomic choices, to drive 

themselves out of business? 

A History, human nature. 

Q Bad judgment? 

A Possibly. 

Q You said, Commissioner, that baseball needs the mi or 

league system and that without tha reserve syst&m ball clubs 
I 

wouldn't invest in the minor leagues, that was youx"testimony 

wasn't it? 

A I believe that is so, yes. 

Q r·-
Why couldn't the major league clubs subsidize 

11 minor league baseball jointly aa is done in hockey? 

18 

19 

20 

A The question remains as to whether or not a par-

ticular team in the major leagues is qoing to be able to 
\ 

protect its interests in young ballplayers, whi~ are the lif 

21 blood, of course, of the club's success, and how\ thia can 

22 be accomplished in such a system as you broadly indicate, 

23 Mr. Topkis, I don't know. 

24 

25 
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MR.KRAMER: If your Honor please, I would like 

to move to strike the last clause of the question but no 

part of the answer. The last clause was "as is done in 

hockey.• I do not believe the . record is sufficiently clear 

to indicate what is done in hockey. There was some testimon~ , 

but certainly none to the effect that Mr. Topkis stated. , 

MR. TOPKIS: It was my recollection, your Honor, 

and it was this on which I was b4sing my question. 

'l'BB COURT: Well, the record will ~peak for itself. 

MR. TOPl<IS: Quite so. 

TBB O:iORT: I will let the question stand. 

MR.TfJPltIS: Could I now, in order to refresh my-

self, have tile question and answer read back, your Honor? 

'l'P.B COOR!' a Surely. Would you be kind enouqh to 

do that, 1Jr. Court Reporter. 

(Record read.) 

Q You don't know any reason why 1 t couldn't be done? 
. 

.P.. I am not familiar with the hockey system. if that 
I . 

is wba.t; you are alludinq to. I don't know anyth,ing about 

the h<1~key operations. 

( Commissioner, have you at any time made any study 

your1alf of possible altemat:lves to the reserve system in 

its vreseht form? 

A In my mind, yes. 
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Q But never any formal inquiry? 

A No, sir. 

Q Commissioner, I think you testified yesterday that 

baseball competes with other professional sports and horse 

racinq, both flat and harness, and other forms of outdoor 

reomation. 

A Yes, sir. 

Q And movies and television as well? 

A . · Yes, sir. 

Q Now, there is very little player overl~p between 

these differinq activities, isn't that riqht? 

A What do you mean by that? 
• I 

Q Oh, I maan there is an occasional ~ baseball player 

who will also play professional baseball as COnley did, but 

those instances are rare, aren't they? 

A No. 

Q Oh, they are frequent? 

A They are not uncommon • 

Q Oh? All riqht. How many professional \baseball 
\ 
\ 

" 
players today play another sport pt-of essionally?\ 

A Professionally? 

Q Yes. 

A I don't know of any that play another sport pro-

fessionally. I am talkintj about the interchangeability of 

SOUTHERN DISTRICT CDURT REPORTERS 
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2 skills which I understood you to mean. We have a number of 
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players in baseball who are highly skilled football players 

and basketball players. 

O · So that you regard professional football as com-

peting, to some deqree, with baseball where the seasons 

overlap? 

A Yes. 

0 And you regard professional basketball as competing 

with baseball where the seasons overlap? 

A Yes. 

Q And in terms of a consumer's total expendable dollar 

for a year, I suppose professional hockey also competes for 

a share of that with baseball, is that right? 

A Their season overlaps with baseball. 

Q Their season actually does overlap. They seem to 

get longer and longer these days. 

A Yes, sir. 

Q Now, Jtall9 of these sports has the total\ reserve 

system of baseball, does it? 

well, without addressinq myself to the precise de-

tails of ·each reserve system, an~ now talking only about 

the general effect of the reserve systems, it is my judqment 

that hOckey, basketball and football are essentially like 

baseball. 
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Q I see. Commissioner, when you were testifying abou 

the eonsequenoes of a player being free to negotiate at the 

end of five years with any other club for his services and 

you sai" that that would be- a threat to the integrity or the 

appearance of integrity in the game, did you mean that a 

· player might be tempted to do less than his best in playing:· 

his fifth season when appearing against another olub? 

A No. 

Q Now, I think yc)u testified that one of the advanta9& 

of the reserve system is that it operates to bar or handicap 

a wealthier club from buying up all the CJOO<i. players,isn't 

that right? 

A One of the advantages? 

Q Yes. 

A Yeo. 

Q Well, wealthier ol ubs from time to time, even with 

the reserve system, have bought up the qood players, haven't 

they? 

A Yes, to some extent • ... 

0 That was done by the New York Yankees in the '20's 
' 

when . they bouqht all the Boston Red Sox stars, wasn:lt it? 

· A It really occurred in the teens, if you want to be 

a~"curate. 
• 

Q: · I appreciate the correction. 
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2 A They did buy a number of contracts from the Red Sox, 

3 yes. 

4 

s 
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Q And it has happened on other occasions, hasn't it? 

Didn't the St. Louis Browns practically operate as a farm 

system for other clubs for a number of years? 

.-· A I wouldn't say that, no • 

0 Well, the st. Louis Browns sold a great many player 

contracts to wealthier clubs, didn't they? 

A A great many may be too much, Mr. Topkis. They sold 

some. 

0 Do you remember any of. the athletes whose cort:rae:t•.~-

the Browns sold in the '40's and 'SO's? 

A I can't remembel?' · -~ne~her they were·· sales or trades, 

but Georqe McQuinn certainly stands out. 
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Q In New York he surely does? 

A Yes. 

0 Any others? 

A I can remember the washinqton Club aoquirinq all 

kinds of Brownies. They never did us mo.ch qood. 

Q There is no guarantee against bad judgment? 

A No. 

Q And, for that matter, the Philadelphia Athletics of 

the early '30' s sold off all their best players, didn't they? 

A They sold off a significant number of player contract , 

yes. 

0 And they were amonq their best players, weren't they? 

A Yes. 

Q And they sold them to wealthier clubs? 

A I don't know about that. 

O So that, in sum, the reserve system does not operate 

'perf e~ly to bar clubs from acquirinq the players ·of another 

club by the use of cash? 

A Today, for all intents and purpoaes, it does it per-

factly. 

Q · ·. · You mean because nobody buys and sells players any-

more? 

A There's very little buyinq and sellinq of player : 

contracts except via waivers, and eertainly you will · not find 
I 
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today the sale of a playor contract of any outstanding player 

Q Well,there has been m Change in the reserve system 

in the last 35 or 40years that has brouqht that about, has 

there been? 

A Oh, yes. Oh, yes. The changes in the·system which 

have permitted equality of competition to emerqe have been 

very important in that. 

Q What changes have you adverted to? 

A Well, I am referrinq to the changes I have generally 

described since 1952 and also some of the other modifications. 

of the reserve system that have been made over the years, 

but surely the free aqent draft and the unrestricted minor 
14 

15· 

16 

17 

18 

19 

21 

22 

23 

24 

2S 

league draft have played a part in this and .., explained why 

teams such aa the New York Mets have been able to become 'i 

champions as rapidly as they have within a decade .__ less thi 

a decade. 

Q Well, have those changes in the reserve system that 
\ 

you have just referred to in some way operated \to stop sales 
. . I 

of player contracts as oppc.sed to trades? 

A Yes. 

Q · In what way? 

A By strenqtheni1ig the condition of each club throuqh · 

the equalization of tea:n strength. In other words, the 

reason that Connie Mack .sold a certain number ot playe.r 

"'· ·. : ... 
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contracts and the reason that certain others have occasionall 

done it was that it found itself in economic straits. 

0 And today no club is in economic straits? 

A No, J ; can't say that. · There are clubs that are not 

6 very profitable today but none as bad · off as some of the 

1 clubs in that era became. 
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0 The Red Sox of the late teens you have taught me 

to understand: Were they in economic straits? 

A Mr. Topkis, I'm not sure. 

0 Neither am I. 

Commissioner, you testified, I believe, that i t woul 

be your expectation that there were two leagues, and a club 

from one leaque collld sign a player from another, although he: 

could not be siqr.ed by a club in his own league -- I think 

you testified t~at under that system baseball would be de-

strayed as it now e1cists because of the ef f ec:t on the pre-

existing equ:ll.i ty of play. Have I made myself clear? 

A I ~ish you wouldn't base that on my p~'ior testi-

mony, bec1.11Se I am not certain you have stated i~ quite the 
• 
' 

way I teJtified, but: if you will ask me a questidn, I will 

be gla/, to answer it. 

'J · Well, my note's read roughly: Competitive leagues 

wo~ld destroy the game as it now exists,tbat is, two leagues 

c Jmpetinq for players .. 
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2 A I said somathinq of .that nature. 

0 Now, that didn't happen when the Players' League 

4 was around, in 1890, did it? 
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A The Players• League only lasted for one year, Mr. 

'l'Opkis, and it was destroyed. 

Q But competition on the field was not affected, was 

it? I mean --

A Oh, yes. 

Q 
· ' ., 

I had thought that in 1890 and 1891, accc>rding to 

your recoms, the first-place club in the National Leaque did 

about as well as the first-place club had been doinq down 

through the years. 

A Oh, that's possible, but any one year isn't qoing 

to prove what the overall effect is, Mr. Topltis. The quaill; 

of play on the field during the period of the Players' 

League war and the Amsrican Association .war that followed, 

but certainly durinq the first period, diminished. 

Q · Commissioner, I think you said yesterd~y that in 

effect baseball and pro football cannot be meani~qf ully com-
, 

pared, since football just about gets its talent \free,· sup= 

plied b'I 1the colleges1 is that right? 

A 

0 

I said something to that general ef feet. 

Accordinq to the newspapers, ·O.J. Simpson of 

· Buffalo was paid about $600 ,000 to siqn a professional foot-
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ball contract. Have you heard anythinq about that? 

A I read some newspaper stories, Mr. Topkis. 

Q Have you ever heard of a baseball player beinq paid 

$600,000 to sign a baseball contract? 

A No, nor do I necessarily credit the story I read 

with respect to O.J. Simpson. I would like to see the de-

tails~ 

Q Well , we were told, principally on tb:e urqinq o 

your counsel, that: we cannot qo into those matters here, 

otherwise I would be qlad to satisfy your curiosity. 

i 
\ 

Commissioner, there is a Triple-A leaque in Mexico, · 

isn't there? 

A Yes, air. 

Q And it is part of organized baseball? 

A Yes, sir. 

Q Subject to the rules and requlations of orqaniaed 

baseball? 

A In general, yes. 
' 

Q Well, the reserve clause or the reserve 'system is 
i 

\ 
unlawful in Mexico, isn't it? 

A Not tQ '11.rJ knowledge. 

Q You huven't heard of · any leqislation in Mexico 

abolishinq or f orbiddinq the reserve system there? 

A No. 

$:>UTHERN DISTRICT COLRT REPORTERS 
UNITED STATES COURT House 

FoLEY SQUAR .:~ N.Y., "LY. 10007 TELE!'HONE: CORTLAND 7-4580 
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2 MR. TOPKIS: May this be marked for identification, 

3 please. 

4 (Plaintiff.'s Exhibit 27 marked for identification.) 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15. 

16 

17 

18 

19 

21 

23 

24 

25 

MR.'l'OPRIS: I have had Qarked a clippinq from the 

Washington Post of Saturday, April 11, 1970, page E-4, bear-

inq the headline, "Mexico abolishes reserve clause" the 

first sentence of which reads --

MR. KRAMER I object, your Honor, this has been 

marked for identification. It has not been offered. 

THE COURT: Sustained. 

MR. KRAMER: I move that the headline be stricken, 

your Honor. 

THE COURT: Sustained. 

MR. 'l'OPKIS: I will show it to the witness, your 

Honor. 

THE WITNESS: I see it. 

Q Do you accept the statement made in the first sen-

.tence, Mr. Jtuhn? 

A No. 

THB COURT: Next question. 

Q To your knowledqe, Commissioner, has any new labor 

law been enacted in Mexico which went into effect May 15th? 

A 

Q 

Yes. 

And does it provide that a baseball player or any 

SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT House 

R>LEY SOUME, N.Y., N. Y. 10CD7 TELEPHOHE: CORTLAND 7.4500 
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professional athelete cannot be sold without his permission, 

and, if he is sold, he must get a portion of the sale price? 

A I don't know if it does so provide. 

O Do you have access to a copy of the text? 

A Oh, I'm sure I have access to it. 

Q Do you have a copy in your office? 

A No. 

MR.TOPKIS: If I may have a moment, your Honor, to 

confer with counsel. 

THE OOUR'l' : Of course • 

MR. TOPKIS: Your Honor, I will qo to another sub- · 

ject now, and I will give Mr. Hughes an opportunity to con-

sider the clipping that I was reading -- that I was not read-

ing from but ref erred to. 

Q lfow, Commissioner, I think you testified yesterday 

that the so-called Bot Stove League was a traditional and 

treasured part of baseball. 

A Yes. 

Q J.nd I think you testified also that fans\ devote 
" 

considerable interest to epeculating about which of the 

six or seven possibilities on other teams was going to fill 

that hole at second base that our team has. 

A · I think I said that. 

• Q Well , doesn't this indicate, Commis.sioner, that 

SOUTHERN DISTRICT COURT REPORTERS 
UNITED STA TES COURT HOL!SE 

FOLEY SQL•ARE, N.Y., N.Y. 101J7 TELEPHONE: CORTLAND 7-4500 
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both fans and players alike are pretty much aware of what 

players are under consideration for trades? 

_. A · · ~h, there are rumors. 

5 

6 

7 

8 

9 

10 

1l 

12 

13 

15· 

16 

17 

JS 

19 

21 

22 

24 

25 

Q Now, the rumors bein9 true -- I mean, it bein9 

true that there are rumors, why would an additional morale 

problem be created / because of the slight additional informat on 

contributed to the rumor mills by informin9 veteran players 

of impending trades in order to obtain their consent or re-

fusal? 

A You say slight additional information. That as-

sumes that the rumor mills are substantial information, 

which I don't aqree with. 

Q Well, the rumor mills frequently find their way 

into the newspapers, don't they? 

A Yes. That's one of.the jobs of newspapers: To 

report rumors. 

Q And players typically read the newspaPers? 

A Yes, sir. \ 
Q And on hearinq a rumor, wouldn't it be i ,ikely that 

a player would pick up his telephone and call his club and 

find out whether he was qoinq to be traded? 

A I would have to speculate to answer that question. 

Q Well, wouldn't you agree with me as a matter of 

human conduct that that is what you would expect? 

SOUTHERN DISTRICT COURT REPORTERS 
ll-UTEO STA TES (04.IRT House 

::OLEY SQUARE, N. Y., N.Y. 100)7 TELEPHONE: <DRTLAND 7-4500 
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A Possibly. The rumors are quite connnon. I'm not 

3 cert~n it would prompt the player to do that. It might in 
. 

4 some instances and might not in others, Mr. Topkis. 

5 Q Why is an additional morale problem created by tell-

6 ing the player? 

7 A Well, this is positive information, not rumor. 

8 Q And in your judgment, people are more concerned 

9 about positive information than they are about rumors? 

10 A I both believe and hope so. 

11 THE a:>URT: What is not rumor is that lunch time is 

12 at hand. Partake of it, but don't qo too far, because you 

13 

14 

15. 

16 

17 

18 

19 

21 

22 

23 

have qot to keep your thinking processes clear. 

I will see you promptly at 2:15. 

(Luncheon recess.) 

SOUTHERN DISTRICT COURT REPORTERS 
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AFTERNOON SESSION 

2 :15 p.m. 

B 0 WI B K. JC UH N, resumed. 

THE COOR'l': Please proceed. 

MR. 'l'OPRIS: Thank you, your Honor. 

CROSS EXAMINATION BY MR. TOPKIS (CONTINUED) 1 

Q Mr. Ruhn, I believe you testified that the changes 

in the baseball map sinoe 1953 have benefitted the players, 

the clubs and the fans, is that right? 

A Yes, sir. 

Q No player was consulted in connection with any one 

of these franchise moves, was he? 

I would say the answer is no. 

The Milwaukee franchise was transferred a few years 

ago l!rom Milwaukee to Atlanta, wasn't it? 

A Yes, sir. 

Q And you appeared in connection with that franchise 
I 

me~ in some litigation in the Wisconsin Courts? 

A Yes, sir. 

Q Did you there argue that Milwaukee was unable · 

or unwillinq to· support a major league team? 

A Yes, sir. At that time that was correct. 

Q You no longer adhere to that view, do you? 

. . 
SOUTHERN DISTRICT COURT REPORTERS 

UNITED STATES CbuRT House 
Fc!..EY SQUARE, N. Y., N. Y. 10007 °TELEPHONE: CORTLAND 7-4.500 



2 

3 

4 

s 

6 

7 

8 

9 

· w 

1J 

12 

13 

jkbr Kuhn-cross 897 

A I certainly do not. The circumstances have changed 

vary mch since that time. 

0 Would you tell us, please, the circumstances which 

have so changed? 

A In general -- and the story is a very long one, Mr. 

'l'opkis, as I am sure you know from some familiarity with the 

record, as you obviously have -- the problem was a growing on 

over a period of years of a disenchantment between the public 

and the management of that b&ll club, fanned by a highly 

critical press situation which did not help the support of 

the ball club any, a diminishing broadeasi: market, which made 

it difficult for that ball club to compete effectively, a 
14 

15· 

16 

17 

. 18 

19 

20 

21 

22 

23 

25 

diminishing attendance brought about by ':.he general kinds of 

problems that were occurring there whleh were largely a mat-

ter of personalities, and unwillingness of the local, county 

and city administrations to see the prc1bl0!1DS of the ball club j 

operations, difficulty in obtaining a 1~,nq term lease from 
\ 

\ the county, all of which added up ultimately to\. a transfer 

of the ball club. 

It did not indicate to me for the 'tong run any more 

than the transfer from Seattle has indicated to me for the 

lonq run that Milwaukee was not prepared, und1.~.~ certain cir­

cumstances, to support a major leaque team and support it 

well. 

SOUTHERN DISTRICT COURT REPORTERS 
~ITED STATES COURT liouse 

foLEY ~UARE, N.Y., N.V. iC007 TELEPHONE: CORTLAND 7-4Sl1 
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2 I believe the present operation in Milwaukee with the 

3 Br.8"'ers will prove that I am right in that regard. 

7 

8 

9 

10 

12 

13 

14 

15· 

16 

17 

18 

19 

20 
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23 

24 

Q wasn't the principal reason for the transfer from 

Milwaukee to Atlanta the availability of an extremely lucra-

tive televis~.on contract in Atlanta? 

A I d!.> not believe so. 

0 Now, when Seattle entered the league, what was the 

price that '#as paid for that franchise? 

A S•>methinq in excess of $5 ·million, as I recall, for 

the antira set of riqhts that the new operators got there. 

Q And the Seattle Club operated durinq the one year 

that i1: cperated in Seattle at a dollar loss, did it not? 

A At a loss? 

0 At~ a dollar loss, yes. 

I believeso, yes. 

Q An·i the very next year the franchise was sold? 

A 'l'h1t franchise was transferred this year by order 

of the Bank1uptcy Court in Seattle. 

Q Do .rou happen to know the price at which,: it was 

transf arred? 

A I do not. 

Q Do l'OU hav•e any idea of that price.? 

A My best rec.ollec:tion is somewhere between 10 and 11 

ndllion dollars. 

S)UTH1mN DISTRICT COURT REPORTERS 
lll!ITED STATES COURT House 

FoLEY SQUARE, N.Y .. N.Y. 10C07 TELEPHONE: CDRTLANI'> 7~ 
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2 Q What was there, to your knowledge, which made a 

3 franchise which was purchased for somethinq over $5 million 

4 in one year and which operated unprofitably durinq that one 

5 year, what was there that made that franchise worth between 

6 10 and 11 million dollars the next year? 

7 

8 

A I think the interest of Milwuakee, :in the first 

place , in acquirinq a team and the people in Milwaukee. 

9 think also their costs of operating during that year, the 

I 

10 losses they suffered would have to be a factor in determining 

11 what the price would be. At least I assume this is a factor 

12 that the Bankruptcy court considered. 

13 Your Honor, I am making assumptions about the 

14 Bankruptcy Court that made the order for the transfer of this 

15· franchise. Considerations of that kind, Mr. Topkis. I can't 

16 

17 

18 

19 

21 

22 

23 

25 

pretqnd to be an expert on all of these considerations. 

SOUTHERN DISTRICT COURT REPORTERS 
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2 
o Well~ cM you pretend t.o be an expert to the , 

3 
ext/~nt of ex}.'laininq why a losing franchise was increased 

4 
i~1 value by ll\O per cent in the course of one year? 

5 A I d"'n't think it was. 

6 I 0 You don't thinic it was what? 

! A It wee increastd in value by 100 per cent. 

t 0 It Wal bouglJ·t fr:ir $5 million and sold the next 

year for $10 m.llJion? 

10 A Yo1~ Ii ive to take into consideration these other 

11 factors, the rnonly that was lost and so forth. 

12 0 You n~an that -- excuse me, Commissioner, I am 

13 nvG sure I underl tand you. ·l'he venture had lost money? 

14 A That i 1 correct. 

15. Q Are yot euqg~~ting ~hat these people who bought 

16 the franchise for ln axcess •:f f.10 million took the losses 

17 that that franch~ .;;;e had experiw1cnd in the prior year into 

18 consideratio:r and wanted to pay ai.. much as $10 million becauE e 

19 of those 1.osses? 

20 
I 

I am ~nly suqgestJ.nq it ·as a ,,ssibiiity. A You 

' 
21 are probing speculation on my ·part, Mr. To~\' s. \ I repeat 

:22 ~.nat this was done by order of the bankruptcy 'OU~~ in 

23 Seattle. 

24 

25 familiar? 

THE COURTs The details with which you are un-

SOUTHERN DISTRICT COURT REPORTERS 
UNITED STA TES COURT HOUSE 
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THE WITNESS: I am not familiar with the details 

except in a general way. 

THE COURT1 It is of very little help to ma 

when we engage in that sort of guesswork. 

Next question. 

O Commissioner, do you recall what price was paid 

for a franchise in the 1961-'62 expansion? 

A 

ciaely. 

0 

A 

to before. 

Coun~el sitting at the table could tell you pre­

I can't give you the precise figure. 

How about for '68-'69 expansion? 

Well, that was the Seattle price that I referred 

O I take it again -- I don't want you to speculate. 

A That was the American League. The National 

League bad a different price. Counsel can give you a 

figure. It is a public figure, I believe. 

O Very well. Now, you te~tified about the adoption 

of the free agent draft in 1965. That draft w~s preceded 
\ 

in time by several major league rules designed 1to discourage 

large bonu~ paym~nts to new players, was it not~ 

A There, Mr. Topkie, were rules which were designed 

to do a number of things with respect to free agents, and 

the most important thing they were designed to do was to 

make talen~ broadly available to all cluba. The effect of 

S)UTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT House 
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those rules I believe was to discourage very large bonuses 

in some situations, but by no means all, and I believe 

the effect of them was to make talent more broadly available 

to all clubs, which I believe to have ··!>&en their principal 

qoal. 

Q But one goal at least was to discourage the 

payment of large bonuses? 

A In the interest of having more funds available 

for all free agents, in my judgment, let alone other parts 

of the operation, including the active player roster. 

o But the impact of the rule or rules was to 

discourage the payment of large bonuses? 

A To an individual situation, perhaps. Overall, 

I would think not. And certainly some large bonuses were 

paid. 

O Have been in recent years? 

A No, paid in the years to which you refer. 

Q I see. And the payment of such. iarge bonuses 
\ 

was dis~ouraged by these rules, is that right? 

" A I say large bonuses were paid. So ~pparently 

they were not altogether discouraged, no. 

Q You testified yesterday, I believe, that one of 

the changes that has taken place in baseball since 1952 

was the deletion of the rule that barred ·the commissioner 

fOOTHERN DiSTRICT OOURT REPORTERS 
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from invalidatinq a major leaque rule so that today the 

Commissioner has the power to invalidate a major leaque 

rule, is that riqht? 

A Yes, in my judgment. 

Q During your tenure have you invalidated any rule, 

A No, sir • . 

Q Do you intend to invalidate any rule relatinq 

to the reserve clause? 

MR. KRAMERa Are you asking for a future --

MR. TOPKISa I am askinq for his current expecta-

tion. 

MR. KRAMER: Your Honor, I don't kLow whether 

to object or noto May I state my problem? Here we have 

a man, and so long as the Toolson case is law, in a quasi-

judicial capacity. He is being asked to predict what he 

may do. If your Honor orders that he answer the question, 

of course he will, but I would like to object tc it. 

THE COURT: I think there is a qood1 basis to 

your objection • What are you saying to that? \ 
\ 

MR. TOPKISa I will withdraw the question, your 

Honor. I see the point. 

THE COURT: Withdrawn. 
good. · You make my task so easy. 

You are all fair. Very 

MR. TOPKISs We will try, your Ronor. 

SOUTHERN DISTRICT cr.AJRT REPORTE~S 
UNITED STA TES COURT House 

FoLEY $QUA.RE, N.Y., N.Y. 10C07 TELEPHONE: CORTLAND 7-.\i8> 
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2 
all of us will. I am trying to cut as I go, your Honor. 

3 
I trust you will perini t me a few seco.nds as I go along. 

THE COURT: You nr~st know I want you to do 

5 exactly that sort of thing. That goes for all of you. 

6 

7 

8 

9 

0 To your knowledge, Commissioner, did Judge Landis 

ever propose an easing or modification of the reserve system·. 

A Yes. 

0 What easing or modification did he propose, if 

10 you recall? 

11 A Well, certainly one that comes to mind were his 

12 proposals with respect to what was known as the farm system . 
• 

13 He wanted to so amend the rules and operations of baseball · 

14 as to make it easier for young men in the game to reach 

15· the major leagues. 

16 0 In any other respect did he propose modification? 

17 A Offhand, Mr. Topkis, I don't recall any. 

18 0 Tell me, Commissioner, have you ever heard of 

19 anyone losing money who bought and subsequent!¥ sold a 

:20 major league baseball franchise? 

21 
' ' 

MR. HUGHES: I am not sure I understand that 

22 question. Is he asking whether the purchase price and the 

23 

24 

25 

sale price would produce a paper profit? Is he taking into 

account what losses may have occurred? I just don't under­

stand the question. 

SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
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THE COURT: Mro Topkis, would you care to 

MR. TOPKIS: · I was not aonsiderinq losses suffere< 

·p(>asibly durinq the tenure of ownership, but only the 

difference between the purchase price and the subsequent 

sale price. 

A Mr. Topkis, I oan only answer that question by 

sayinq it is my i.mPression that that has occurred, but I 

couldn't qive you so much as an example. It is my impressicn 

that that has occurred • 

MR. TOPKIS: Excuse me just a second, if I may, 

your Honor. 

THE COURT: Yes. 

(Pause.) 

Q Connnissioner, I have been informed that one playe1 

last: year, namely, Gregg Washburn,of the Los Angeles Angels, 

was traded or optioned ou~ and brought back a total of 

eleven times. Does that accord with your understanding or 

do you have no knowledge on the subject? 

A You mean the California Angels? 

Q That's right. Excuse me. 

A I know about them. I must say I am not familiar 

with the circumstances you are referring to. 

heard of them. 

SOUTHERN DISTRICT CDURT REPORTERS 
UNITED STATES COURT HOUSE · 
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Q Commissioner, yru have testified, I think, that one 

of the purposes of the reserve system is to equalize com-

petition on the field • . 

A Yes, sir. 

Q In your judgment, has that objective been achieved? 

A Not perfectly, but it has moved the overall game of 

baseball in that direction. 

Q According to my calculations, Commissioner, of the 

one hundred major league pennants during the fifty-year period 

beginning 1920 and ending 1969, four teams have won on a 

total of sixty-three occasions. 

Do you regard that as compatible with your belief 

that the reserve sl!Jtem has equalized competition on the playin1 

field? 

A I did not say that it has equalized competition, Mr. 

Topkis. 

O Well, do you regard it as compatible with your be-

lief, whatever your belief may be? 

A That it tends to equalize competition?", 
' 

O Yes. 

A Yes. It is compatible, and you will also f ind 

that in the last several -- certainly in the last decade 

that this concentration of winners has dimished, and that 

this .-. h"as been a result of further modifications in the 

SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT House 
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reserve system, such as the free aqent draft, which have 

made it possible for more teams to develop strength. 

Q You think that is the result of the adoption of 

the free agent draft? 

A Along with the reserve system and the other aspects 

of the systems of orqanized baseball which lend to this. 

Q Now, the free agent draft ca.me into existence only 

in 1965, didn't it, Commissioner? 

A That is correct. 

Q Could you tell us the Court how many men who were 

drafted in the free aqent draft beginning in 1965 are;. today . 

on the rosters or have been at any time since on the rosters 

of major leaque clubs? 

A Offhand I cannot tell you. I feel certain that 

there are a number. 

O Well, without knowing how many of them have been on 

the rosters, Conmdssioner, how can you assert that. the 

adoption of the free agent draft tend significan~ly to . 

equalize competition on the field? 

A The manifestation of this I think is quite plain, 
,:· 

Mr. Topkis, in what has happened in recent years in the major 

leaques. I point out .to you, for instance, the race in 

the National Leaque West last year, where with. I think two 

weeks .. to 90 there were five teams in hot contention for .· 

S)UTHERN DISTRICT COURT REPORTERS 
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2 the divisional title. 

3 It is my opinion and the opinion of most people in 

4 baseball 

5 Q Just your opinion, if we may, Commissioner. 

6 A Well, my opinion is sometimes a consensus of opinioni , 

7 and I certainly would say that. It is my opinion, in any 

8 event 

9 Q Very good. 

10 A -- that the free aqent draft contributes considerabll 

11 to that result and in the future will contribute more. 

12 

13 

14 

15· 

16 

17 

18 

19 

21 

22 

23 

24 

25 

Q And you have that opinion although you haven't the 

faintest idea of whether any free agents drafted in the 

free agent draft were on those five clubs? 

A Oh, I have a very considerable idea that many of 

them are on those clubs. I just can't go through chapter 

mid verse and tell you who it is. 

Q You don't know? 
\ 
\ 

THE COURT: He was not able to give you'. the number, 

but he so testified. 

MR. TOPKIS: My understanding of his testimony, 

your Honor, was that he didn't know, but there were some. 

point. 

TBB COURT: No. Would you like to have it read? 

MR. TOPKIS: No, your Honor. I won't press the 

SOUTHERN DISTRICT COURT REPORTERS 
UN!VEO STATES COURT House 
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2 If I may h~ve just a moment to confer with my col-

3 . leagues, your Honor, I think I have just about concluded. 

4 THE COORT: Surely. Take your time. 

5 Q Commissioner, in your study of the laws pertaininq 

6 to baseball, the anti trust laws and so forth, have you 

7 ever had_ occasion to reul the Northern Securities case? 

8 

9 

0 

12 

13 

14· 

15· 

16 

17 

18 

)9 

20 

21 

25 

A 

Q 

- I don •t. recollect that I have. l 

· Let me ask if . I may try to refresh your rec::ollectiin 
• 

. ._t / 

According to this report which I have in Vol.ume 19l' 
-.~ 
; I 

of the United States Reports, at paqe 351, the Court, by 

Juatiae . Harlan, said: 

. · .. ·. . •. '. ~· •xt is the history of monopolies i~ thia ·c:ountry ~4 

in England that predictions of ruin are habitually Wide by 

them when it is attempted by leqialation to reatrai·n ·their 
. . -

.~ . '. 

operations and to protect the public: against their exaction•.' 

Does that accord with your experi~ce? 

A No. 

MR. roPKISz I have no further questionf, . 
. I 

I 

'l'HE COUR'l': Very we 11. 'l'hat is the end\ of the 

cross. Any redirect? 

MR. KRAMER: Firet, if your Honor please, I neqlecte< 

to of fer in evidence yesterday Defendant Kuhn Exhibi~ B. 

It was _identified at transcript page 647, and I now offer it 

in evidence. That was the telegram to the plaintiff from thia 
··;· · :· : 
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1· 
I mpbr Kuhn- · 910 

2 defendant. 

3 THE COURT: I remember that distinctly. I did not 

4 know what you had in mind, and I know you did not offer it. 

5 Any objection? 

6 

7 

8 

MR.TOPKIS: No objection. 

THE COURr: Any objection, Mr. Hughes? 

MR. HUGHES: No objection. 

9 (Defendant Kuhn Exhibit B for identification 

10 received in evidence. ) 

11 THE COURT: May I look at it, or would you rather 

12 read it into the record? I think you should read it into 

13 the record, because so many of these short exhibits have been 

14 read into the record. 

15· 

16 

17 

18 

• 19 

21 

22 

23 

24 

MR. KRAMER: With your Honor's permission, Mr. 

Kheel will read it. 

THE COOR?: Very well. 

MR. KHEBL: Telegram sent to curt PleOd. .. by the 
\ 

commissioner of Baseball. It is addressed to curt Flood, 

4466 West Pine, St. Louis, Missouri. 

nyou declined my invitation for personal .conference 

in Los _Angeles on Friday. I desire an opportunity to dis-

cuss with you personally your baseball career without prejuCU ce 

to .the basic issues involved in the pending litigation. 

My counsel has ascertained from your counsel that the latter 

SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT House 

FOLEY SQUAAF., N.Y., N.Y. 1C'ro7 TELEPHONE: ffiRTLANO 7--4580 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

iS. 

16 

17 

18 

19 

20 

21 I 
2'2 Ii 
23 

24 

25 

mpbr Kuhn-redirect 911 

had no objections to such a conference, with the explicit 

condition that he was not recommendinq that you assent or 

decline. This is to advice that if you reconsider I will 

continue to be available.• 

It is signed Bowie K. Kuhn, Commissioner of Base-

ball. 

THE COURT: Thank you, Mr. Kheel. 

REDIRECT EXAMINM'ION BY MR. KRAMER: 

Q Mr. Kuhnr at transcript page 705, lines 3 to S, 

yesterday, you teatified as follows: 
. .. 

"Of cour.1ie, he must have qraduated from high school, 

because you can't draft anybody who hasn't gr~duated from 

high school." 

Would ycu like to amplify or clarify that sentence? 

A Tht~t is nn oversimplification of the high school 

rule. Th~. high :1chool rule is in Plaintiff's Exhibit.:.6 ' at 

page 51 •, Major :: eaque Rule 3 H, and it provides 'that nor­
\ 
l 

mally, your P.onCJL", you cannot draft a younq man until · he' a 
I . 

' ' 
gr·Auated franhJ.gh school, but if he ha.S dropped out for a 

.:ertain period of time, then he can be eligible, and if he 

is part. of an American Legion program, then he would not be 
. . 

eliqible until he is out of the American Legion programs 
I 

under ·the provi~ions of American Legion rule, page· 515, and 
' ... 

if he is going to college then ha comes under the college 

S'.:>UTHERN DISTRICT COURT REPORTERS 
IJNliEO STATES COURT HOUSE 
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