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Curtis C. Flood

v. 70 Civ. 202
Bowie K. Kuhn, et al

New York, June 3, 1970
10:0C¢ a.m.

(Trial resumed.)

THE COURT: Good morning. Please proceed.
MR. HUGHES: If your Honor please, the defendants
call Mr. Frank Dale as their next witness.
FRANCTIS DALE, called as a witness by
the defenaants, having been first duly sworn, testified
as follows:
DIRECT EXAMINATION BY MR. HUGHES:
Q Mr. Dale, where do you reside?
A Cincinnati, Ohio.
0 And have you lived in and about Cincinnati all of
your adult life?
A I have lived there since 1948.
Q And will you briefly outline to his Honor your ed-

ucational background?

A I was educated in the public schools in Ohio,
attended Duke University, graduating in 1943 with an A.B.
degrée. I then served in the Navy and following the war came
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back and graduated from the University of Virginia Law School

in 1948.

Q And after that did you study law? f

A I did.

Q Were you admitted to the bar?

A I was.

Q And have you been a practicing attorney in the State
of Ohio?

a Since 1948, yes, sir.

Q Are you still a member of a firm there?
A I am counsel to the firm of Frost & Jacobs in Cin-
cinnati.

Q Is that your own firm?
A Yes, sir.
Q During the course of your professional career have

you been active in any bar association activities in the city

" or in the state?

A I have been active in bar association activities
at both the local, state and national level. I served as
president of the Cincinnati Bar Association in 1961. I was
president of the Ohio State Bar Association in 1965. I have
served in the antitrust section of the American Bar Associ-
ation, particuvlarly on its committee on the FTC.

Q When you became counsel to the firm, what was that,
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jkbr Dale-direct 1234
in 19652

A Yes, sir.

Q And what else happenéd in 1965 in connection with :

your career?

A For some years I had represented the Cincinneti

Inquirer which is the morning and Sunday newspaper in Cin- ?

|

Board of Directors tc become publisher of the newspaper, which

cinnati. The publisher retired and I was asked by the

!
H

I &id in October 1, 1965.
Q Are you president and publisher of the paper?
A My title is president and publisher. The newspape:i
is ownsd by a stock corporation and so I am entitled as :
both president and publisher.

Q And have you any connection of any kind with any

football club in the City of Cincinnati?

A I serxve as part owner and director of the Cincinnati

Q And are they the local professional football team?

A Yes, sir.

"

Q Now, did there come a time when you Lkecame interesfe&
in professional baseb;ll?
A Yes, sir. In late 1966 and early 1967.
Q Prior to that time had you had any interest in the
game as a fan?
SOUTHERN DISTRICT COURT REPORTERS
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A Oh, ves, an intense interest, an intense interest.

Q Going back to boyhoed days, I suppose.

A Yes, sir.

Q And have you always been a Cincinnati Red fan?

A Yes,sir.

Q Now, would you tell his Honor how it came about that
you became involved in baseball in a business way, if I may
put it that way?

A As part of my duties as president and publisher
of the newspaper, we undertook a deliberate course of action
to become a civic leader newspaper, to lead the city in its
expénsion economically as well as in its prestige. Begin-
ning in 1965, approximately, the city undertook the task
of building a new stadium, deeming it important to compete
with major cities. Cincinnati was the original baseball,

professional baseball team, and Cincinnati has a certain

- £flavor and immense affection for its baseball team. The new

stadium was deemed necessary, and they needed public sup-
port, and as publisher of the newspaper I was active in the
plans for the stadium. In order to finance the stadium it
was necessary to have a long term lease from the tenants of
the stadium. The previous owner of the Cincinnati Reds,
for various reasons, was unwilling to sign a long-term lease.
There was at that time the possilility that the previous
SCUTHERN DISTRICT COURT REPORTERS
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owner would move the Cincinnati Reds to another city, and the
city was trying to get him to sign the lease and he refused
to do so, and at the urging of the city officials and the
stadium committee I put together a group of local residents,
businessmen, to attempt to buy the franchise from the pre-
vious owner on condition that we would sign a 40-year lease
to finance the stadium.

We were successful in doing that. We purchased the
Reds on January the 9th, 1967, immediately set about trying td
get a football franchise, because we needed another tenant,
not just one, amdultimately, essentially the same group of
men also purchased the football franchise; both the Reds and

the Bengals signed 40-year leases.

SOUTHERN DISTRICT COURT REPORTERS
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0] Wes that an American Football Leagque franchise?
A Yes, sir.
MR, HUGHES: Your Honor, there is an exhibit

in evidence, Exhibit 11. I am looking for it now. Yes,
I have it here, your Honor. I would just simply 1like to
call your Honor's attention and Mr. Topkis' attention to
the paragraph in that exhibit, Paragraph 2. That indicates
the consideration which was paid for the acquisition of

the Cincinnati Reds.

THE COURT: Be good enough to hand it to the

clerk,
MR. HUGHES: Yes, sir. It is Paragraph 2.
(Handed to the Court.)
THE COURT: Thank you, Mr. Clerk.
Q Did you acquire that operation by an acquisition

of the stock from the previous owner?

A Yes, sir.

Q pid you in fact enter into the lease for the new
stadium?

A Yes, we did.

,And the term of that lease is 40 years?

Q

\
A Yes, sir.
Q Is that stadium substantially completed?
A

It is. We expect to play our first game in it

SOUTHERN DISTRICT COURT REPORTERS
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on June 30, ihig year.

Q And it is to be the site of the All-Star game
this year?

A Yes, sir.

Q Having acquired thel stock of the prior owner,

have you had any expenditures in addition to the considera-
tion you paid for the acquisition of the stock since the
acquisition?

A Yes, sir. We have deliberately tried to build up
the farm system, we have tried to promote the club to a
greater extent, we have increased the staff, the scouting
staff as well as the administrative staff, so that we have
invested considerable money over and above the purchase
price of the stock in order to build the franchise.

Q And can you tell us, Mr, Dale, approximately how

much you expended for player development in the year 19697

A In the year 1969 it was approximately 989,
$990,000,

Q - Do you recall wvhat it was the preceding year?

A My recollection is that it was something in the

order of $760,000.

Q And what do you anticipate your expendotires
this year?
A I would expect them to run over a million dollars,

SOUTHERN DISTRICT COURT REPORTERS
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perhaps as much as & miliion twvo. é

Q Were some of the men who went into this acquisi- |
tion with you also lawyers?

A Yes. - There are two other practicing lawyers
in our group.

Q When you made the acquisition of the stock,
the Cincinnati Reds, were you aware of baseballs; so-called
reserve system?

A Yes, I was.

Q Would you tell us just in a general way what your
understanding of that system is?

A My understanding then was as it is now that the
reserve system was a collection of various documents which
contained the rightsg to reserve a ballplayer. Those docu-
ments include the Uniform Player‘'s Contract, the Major
League Agreement and the Professional Baseball Rules and
the regulations that were issued thereunder and the various

relationships between the major leagues and the minor league

-~

systems,
Q Does this embrace the right of reservation?
A Yes, right of reservation, rigﬁf of aesignment.
Q The rule against tampering?
A Right.
Q When you acquired your interest, were you and you

SOUTHERN DISTRICT COURT REPORTERS
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associates aware of the legal status of organized baseball
under the Federdi Antitrust Laws?

A Yes,

¢} At the time you made that acquisition, what was
your ﬁnderstanding of the status of organized baseball?

MR. TOPKIS: Objection,

Q Legal status of organized baseball.

MR. TOPKIS: Objection, ycur Honor. I see no
relevance in this question.

MR. HUGHES: May I be heard, your Honor?

THE COURT: Certainly.

MR, HUGHES: Your Honor, in the Toolson cease,
the whole burden of the Toolson opinion was that baseball
should enjoy this exempt status because of the large
amounts of investments that had been made in baseball by
reason of the exemption that had been granted way back in
the Federal league days, and I think it is relevant to
show that down through the years since Toolson in making

investments in baseball clubs, that owners have had in mind

that special status and have relied upon it and that is what

I propose to bring out.
THE COURT: Objection overruled.

MR. HUGHES: Now may we have the question again?

THE COURT: Would you please, Mr. Court Reporter.

SOUTHERN DISTRICT CUURT REPORTERS
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(Question read.)
A It was my understanding at that time that basebﬁl]
had been considered by the Supreme Court to be outside the

scope of the antitrust laws.

Q " Were you at the time familiar with the so-called

Toolson case?

A Yes, sir, I was.,

Q You have read that case?

.\ Yes, sir,

Q And were you familiar with the cases decided by

the Supreme Court subsequent to it, che Radovich czse and
the case involvin§ boxing?

A In a general way I was. I did not pursue the
cases following this, but in the course of my examination
of the situation at the time we acquired the stock, I was
naturally concerned about contingent liabilitiec chat we
might be gettirng into, and I was aware of the fact generally
that there had been hearings before Congress, that legis-
lation had been proposed but had not passed.. I was aware
in a general way of the -=- I believe it is the Federal
Baseball League case that had been decided years ago, and
that the Supreme Court had refu<ed tc‘includé baseball. I

was aware that in essence the question of whether baseball
had been included in the anitrust laws had been left to

SOUTHERN DISTRICT COURT REPORTERS
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pride, a great hurt to our pride, in addition to that.we
had a number of Cincinnati ballplayers on the tesm playing
before their home crowd. There was great public acceptance
of them and great ~- they have great notoriety and they
are very valuable to the Cincinnati franchise. In consider-
ing whether we should buy the franchise or not, ﬁé would
want to know, of course, and we investigated whether or not
those players would remain with the club, &nd the reserxrve
system asegured that to us and we relied on that.

| There is a tremendous affection for this bail
club in Cincinnzti. It is one of the smallest if not the
smallest market in the major leagues. We have one of the
smallest parks, yet we have always enjoyed a relatively
high level of support. from the fang and we are corvinced
that thie is because of this rapport betweea the hometown
bgya coming from high school, through the American Legion
teams, through the minor leagues and then coming homé to
play in front of the hometown crowd.

So this was one of the major assets we were

acquiring.

Q Mr. Dale, would you and your assoclatés havée made
thits investment if you did not understand or believe that

baseball had the exemption from the ani:itrust lawe as

SOUTHERK DISTRICT COURT REPORTERS
UNITED STATES COURT HOUSE
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you have described it?

A I don't think we would have, no, sir.

Q Did you consider the possibility that Congress
might remove the exemption? Did you take that into account?
A Yes, we did, but in that instance we -- what
we were trying to prbtect ourselves against was a retroactivel
contingent liability, and in the Congress we did not believe
that they would be passing any retroactive legislation
that would place a liability for antitrust violation on

us ih ahy sense,

Q Did you teke into account the likelihood that.
if Congress were to explore the field of legislation that
interested parties would be given an opportunity to be
heard and state their case?

A Yes, I did, and if we were part of that baseball,
I expected I would be down there trying to explain it to
Congress.

Q Mr. Dale, you have given us your understanding
of the reserve system. In your opinion, is the reserve
system as you understand it to be reasonably necessary
for the effective operation of organized baseball?

MR. TOPKIS: Objection, your Honor. I don't

see that the witness is qualified to express an opinion

on that. He has been active in baseball as a part ovner

SOUTHERN DISTRICT QOURT REPORTERS
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and president or something like that for two years. I woulé
think that that would make almost anybody qualified if
we applied that test.
MR, HUGHES: Your Honor, he has not only had
that experience, he has been a baseball fan all his life.
He i3 a lawyer and he is the chief executive officer of the
Cincinnati Reds, and I think he is in a position, having
explored all these things in connection with the making of
a very large investment, he is in a position to give a
qualified opinion on that questicn,
THE COURT: The fact that the witness is an zttorney
and in light of what he has disclosed as to his concern
and the many details that he had to cope with and bearing
in mind that a lawyer brings a concentrated attention that
possibly exceeds that of most people to a given problenm,
I will take his testimony on that score.
What is the pending question?
(Question read.)
A Yes, sir, I believe that it is.
Q and without going into it too extensively,
can you briefly tell his Honor the reason for your opinicn?
A My experience as president of the Reds and other
interést in baseball has led me to the conclusion that

baseball is a unigue business, unique even from other pro-

SOUTHERN DISTRICT COURT REPORTERS
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fessional sports, and, if I nay give you one example of its
uniqueness, in the other mejor professional sports the
players come to the major leagues with a certain amount of
not only skill, but also great notoriety.

In basketball you tzke All American Basketball
players. They ere known to the public. In football it is
the same case. In hockey they are known. 1In ba#eball
it requires a considerabiy longer time to brirng a player
to the point of skill as well as to the point of public
acceptance, and those two factors are almost equally import
ant in nmy view.

So that if there is to be a large investment,
as we ware zbout to make, we must be assured that there is
enough time to get that kind of return frdm the investment.
Therafore, I think it is necesaary that there be certain
rules, restraints, if you will, both on the players and the
ownaers that produces a balance where this system can work
to the benefit of both the oﬁnefa and the players.

And my experience leads me to believe and to
know that there are restraints on both sides and that it is
a rather delicata balarnce and my experience leads me to

believe that the balance is good and is working. It has

within it the makings for the flexibility that is necessary
to keep it moving with the times.
SOUTHERN DISTRICT COURT REPORTERS
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MR, HUGHES: Would your Honor bear with me
for a moment?

THE COURT: Of course.

(Pauee.,)

Q Mr. Dale, during the course of this trial there
was a witness for the plaintiff, a Mr. Nathan, an economist,
and in the course of his testimony, at Pages 432 to 433, he
was asked this question:

"Q That tendency that you described" -- namely
the tendency of concentration of players into the hands of
wealthier clubs under certain circumstances -- "that tendency:
that you described as being potentially present with the
trade gystem”" -- that is, the system of being able to
trade players -- "that tendency would be, nevertheless,
accentuated, accelerated greatly if the player were now
the determining factor rather than the club as to whether
he weuld be transferred to another club?"

And the answer of the witness was:

“No, I don't agree with that, because I think
that the owner of a club would be more money-responesive or
money-conscious than a player. An owner of a club who is

offered say a quarter of a million dollars for the contract

of a player will be inclined as a2 businessman, as an

SGUTHERN RISTRICT COURT REPORTERS
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investor, tc look at the monetary reward more exclusively
than, in my judgment, would a player who has these other
factorg: A family, community relationships. So that
I would frankly, as an economist, expect the opposite. I
would expect that under the contract transferabllity that
there would be more tendency for a concentration of players
through the transferability in sale of contract than by
the free negotiation.”
Do you agree with Mr, Nathan in his answer to

that question?

A No, sir, I do not.

Q And will you briefly tell his Honor the reasons
why you disagree?

A Mr., Nathan is talking about a baseball of the

past and not the baseball as it is today. 1In the first g
place, the business investment, the return on the 1nvastment,!
is not the prime reason for the investment. There are many
mc¥e investments that aré much better than getting into
baseball, I assure you, so0 that the incentive of the money

is not the prime incenﬁive. The prime incentive of the
qwné;; of baseball, whether they are in itlas a bugineas

or as a community service, which is closer to our

\
situaticr, is to try to win for the city and for them-
selves the prestige that it bringa, the upsurge of the
SOUTHERN DISTRICT COURT REPORTERS
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economy that it brings to the city, and there is the
pride that is there.
That is the-p:ime motivating factor in ownership.
Secondly, you no longer are trading players for
cach. The selling of players is a thing of the past.
You are now trading ballplayers and you are trading skills,
The commodity in the market today is skill, not money.
And so I do not agree with Myr. Nathan that the
owners would be motivated by the desire to get some cash.

That is not today's baseball.
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Q It was to try to win the pennant?
A Yes, sir.

Q And the world series.

A Yes, sir.

MR. HUGHES: I have no further guestions.

THE COURT: Mr. Kramer.

MR. XRAMER: I have none, thank you.

MR. TOPKIS: Could we have just a minute or two,
your Honor?

THE COURT: Surely. Take your time, please.

(Pause.)
CROSS EXAMINATION BY MR. TOPKIS:

Q Mr. Dale, do I understand it to be your testimony
that baseball club owners are motivated primarily, predom-
inantly by local pride and similar considerations rather
than by the desire to make money?

A My testimony was that some are. All are motivated
primarily by the desire to win.

Q And I suppose then that it would be your testimony
that the Brooklyn Dodgers moved to Los Angeles for sentimental
reasons?

A I don't know all of the reasons why they moved,

but I am certain that the move included that motivation,

ves, sir.
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