NATURAL LAW IN THE GREEK PERIOD

Maurice Le Bel

HE problem of natural law, which this Institute has

worthily undertaken to reexamine, is certainly one of
the most ancient in human thought as well as one of the
most subtle in its aspects and one of the most far reaching
in its conclusions. Lawyers and philosophers have long
been waging an enormous battle of books and ideas over
it, so that I owe the perilous honor of delivering this ad-
dress to the fact that I am neither a lawyer nor a philoso-
pher. And it is very much to be regretted, for, to treat
natural law in Ancient Greece, as it should be treated, to
see it and present it as a whole, one should be altogether
a lawyer and a philosopher, an historian and a humanist.
This is not said to overexaggerate the difficulties of the
question, but to emphasize, right at the beginning, both
its academic and practlcal importance.

It is customary to praise our age as being unique for
its practical science. But its achievements in other fields
are equally remarkable, although they may not always
be obvious to the public. There has been lately, for in-
stance, an outstanding revival of interest in the study of
Antiquity; our contemporaries are burning with the de-
sire of finding the primitive sources of truth and of the
past institutions. Moreover, we are eager to rebuild the
social unity of the world, which has been broken up in
its religious origin ever since the Reformation, to mention
only one cause of division; we are trying to organize the
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State on the basis of a common law, better appropriate to
the nature of man; our world, however chaotic and
troubled it may appear to the observer, is earnestly
searching for unity. One World seems to be the motto of
our century.

Natural law may be one of the bases of unity for our
world. China, the mother of civilization, with a popula-
tion of over 400,000,000 people, managed to live on nat-
ural law for over three thousand years, from 2600 B.C.
to 600 A.D.! After the First World War, the new Repub-
lic of Austria, strange as it may seem, officially recognized
natural law in the seventh article of her National Code.
A good deal of contemporary jurisprudence, for instance,
in America and in Great Britain, is still based on natural
law, although many writers on legal science never use
the expression, partly because they find it too ambigu-
ous, partly because they do not recognize natural law.
With the ever-growing importance of the international
law and with the deep changes in the life of nations
brought about by war and conquest, it is.not surprising
that a revival of interest in natural law should take
place nowadays; the science of natural law has got to be
reviewed afresh and to be restated in the light of prog-
ress, almost in the same way as the love and the taste for
the Classics have got to be fostered every generation by
popular and scholarly editions and translations.

Besides being commanded by the extraordinary devel-
opment of international relations, the study of natural law

1 In Indonesia, Adath is the word for Natural law; with a present
population of about 40,000,000 people. Indonesia still administers
justice for the natives according to natural law.
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may be regarded as a vigorous element in the new Hu-
manism which is taking place under our eyes. Dr. Car-
rell’s book, Man The Unknown, which will perhaps re-
main the greatest book of the first half of the century,
was certainly written to be a beacon to man, who, in his
desire to conquer matter, is rather inclined to forget him-
self and his nature. A great many men have forgotten,
if they have ever known it, where they come from and
where they are going to; all of us may know more or less
about our specialized field. But what do we know about
Man? “I look into myself,” first said Heraclitus.2 “Know
Thyself” was written on the fronton of the temple of
Delphes.? “Man is the measure of all things,” said Pro-
tagoras.® The study of natural law may teach us some-
thing about the true nature of man.

To avoid a good deal of confusion prevalent on the sub-
ject, I shall first endeavor to define and describe the
terms of the question, without indulging in too many ab-
stract definitions and thus losing ground with reality and
synthesis. After trying to clear the ground of any mis-
understanding, I shall pass on to the main point: Natural
Law in the Greek Period, which I shall present in two
parts; in the first, it will be natural law as seen by the
non-philosophers; the second will deal with natural law

2 Heraclitus, fr. 116 (106): &vlodnoor ndoct petéott yiyvdozev éav-
ToUg %al CWPQOVELV.

Heraclitus, fr. 115 (0): Yuxiis don Adyoc favtov aftwv. Diels,
Die Fragmente der Vorsokratiker)

3 Plato, Theaet. 183 B: IIdavt’ &vboa mdvrov yxonudrov pétgov elvar.

4 Tvod oeavtév. Plato, Phaedrus 229 e: o0 8ivopai no xatd o
Askqixdv yeduna yvivar éuavrév.
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as seen by the philosophers. In the conclusion, I shall
summarize my paper and draw the main conclusions.

To begin with, by Ancient Greece I mean primarily
Athens, “the school of Hellas,” as Pericles and Euripides
used to call the Athens of their day. Since the history of
Greece is generally centered upon that of Athens because
her past happens to be better known than that of the
other city-states, I shall leave aside the colonies and the
islands, as well as the city-states of the homeland; our
knowledge of their legal institutions and literature is too
fragmentary to be relied upon for this paper. On the
other hand, the principles of Athenian law are well
known; it is in Athens that the study of Greek law was
most flourishing and produced fundamental works,
which are still analyzed in Colleges of Law.

Law is a Greek invention, the word itself and the con-
ception. It is grossly inexact and unfair to repeat the
commonplace that Greece gave the world arts and philos-
ophy, whereas it was left to Rome to give mankind gov-
ernment and jurisprudence, as though reality could pro-
duce such cleavage. Too many Greek laws, it is true,
have perished. Nevertheless, Greek law is original; lim-
ited by time and space, it was not, like that of Rome,
adopted and applied for centuries in a huge empire made
up of divers races. Yet, Plato’s Academy, which was, in
some measure, the first College of Law, used to teach
jurisprudence and draw up codes for colonies, which
were the very basis of the Roman law; Plato’s Laws are
the legislator’s masterpiece, and he would certainly not
have written the four last books of his Laws, which deal
mostly with civil and criminal law, had there not been any
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systematic and technical study of Greek jurisprudence in
his Academy. Isaeus was the first jurist of Greece in the
fourth century; Aristotle and Theophrastus were the
greatest jurists of Greece, since they were the first to
write an Esprit des Lois and to compare divers legisla-
tions and constitutions. Although it is difficult to talk
about the spirit of Greek Law, since Greek jurisprudence
and court practice underwent only a slight development
from Solon to Arstotle, yet the conception of law is
originally Greek and is the result of a long process of
thought.

The Greeks used several words for law: do¥dc, Adyog,
vépog, 1o dixawov. 'Opdég is a metaphor belonging to
geometry; it means that which is right, the right
line, rectum, regula, as in orthopaedics; there is no
equivalent in Greek to the Latin jus, that which unites or
binds men, jungere, jugum, conjugium. The word Aéyog
means law made by reason and based upon reason, in op-
position to fatality or Destiny; it means also relation,
principle or formula. The word véuog, which does not
exist in Homer and is first found only in the seventh cen-
turn poet Hesiod, means till the second part of the fifth
century the old and traditional custom; it means also the
habit resulting from the necessity of conforming to exist-
ing conditions, that is to say the political and social en-
vironment as well as the psychological dispositions that
go with the existing conditions; the word vépog suggests
the idea of sharing, of division, separation, equal parts; it
is used for law, justice, statute. The word t0 dixawov (8ixn)
is the abstract and absolute right or justice; dixaiov
is a part of it in the same way as lex is a part of jus;



8 NATURAL LAW INSTITUTE PROCEEDINGS

dixn is that which directs, shows the way towards an
aim, as can be seen in the Latin words: dicere, digitur,
indicare, judicare. And natural law is rightly called by
Aristotle: To quowov dixawov, @uost dixalov, natural jus-
tice, that is to say, justice recognized and admitted with-
out any formal or conventional declaration, resulting
from the nature of men and based upon the nature of
our being. .

The Greeks had a peculiar conception of law. To us,
the word suggests a court and a judge, a set of technical
rules or regulations which are accumulated, revised and
understood by specialists especially. The Greeks did not
regard the law exactly in the same way, since their genius
was rather metaphysical. They were inclined to consider
the law as something absolute, permanent, which it was
not a good thing to change, because they thought that
law, like poetry, was of divine origin; although Greek
laws were changed and revised at times, yet the Greeks
were inclined to regard the law as sovereign. Socrates
is not speaking metaphorically when he declares himself
the slave of the law, in the Crito, where he converses with
the Laws and admits the absolute sovereignty of the law.
To the Greeks law stood over the society; it was the bind-
ing force of the city, it was born with the city itself, it
was the force that brought and held the city together.
The Greek city was an ethical society, originally formed
to secure justice to all; it is essentially an educational in-
stitution, the city itself being the organ of education for
the citizens. The keyword is education; Plato’s Republic
contains the ideal curriculum of secondary education,
the Laws present the ideal curriculum of university edu-
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cation, in the same way as Aristotle’s Politics deals with
the best form of government and the best form of educa-
tion. There is no distinction in Greek between the
science of politics and the science of jurisprudence; to
look for the best form of government to live in so as to
fully develop one’s self as a citizen, is to look for the ideal
law and the best theory of law; the subtitle of Plato’s
Republic is “Concerning Justice.”

The expression “natural law” is ambiguous, confusing
and misleading, not to the Greeks who believed in city
education and in generation, but to us who have a two
thousand year old heritage of Christianity, for the expres-
sion “natural law” has today a definite Christian con-
notation; it has none, of course, in pagan Greece, where
natural law is considered as a thing of human reason
alone. Moreover, the word law suggests nowadays some-
thing fixed, laid, proclaimed, written; the word natural
connected with law suggests something peculiar to human
nature. On the other hand, natural law is unwritten,
and, as such, cannot always be defined and grasped eas-
ily; it is universal, all men have a natural, infallible and
practical knowledge of it; man must do good and avoid
evil; he who sins should be punished; man must preserve
his own being. These precepts are immanent in human
nature, they are part of our nature, they are the very
expression of the universal notion of justice; they are im-
planted in us, we would not be what we are without them.

Having described the terms of the question, I shall now
turn to the first part of this paper. How did the Greek
writers, the non-philosophers, express the idea of univer-
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sal justice? Is it possible to see in their expression a de-
velopment of the concept of natural law? That is the
point now under discussion, and I shall follow the chron-
ological order.

Partly because poetry is several centuries older than
prose in Greece, partly because poets are usually endowed
with deeper feeling and insight than most people, I shall
begin with Homer, the father, the source of all poetry. In
the Iliad, where we can trace the beginning of the inter-
national law with Achilles and Agamemnon being made
friends, Homer does not use the word law, but he clearly
sets forth, in the first book of his epic poem, the problem
of justice and injustice, of right and wrong. For him,
justice is of divine origin; in the very first lines of the
poem he describes the Achaeans carrying a staff in their
hands, as “the judges who under Zeus preserve the or-
dinances.”% In the eighteenth book of the Iliad, there is,
on the shield of Achilles, a lively description of justice in
a city, and that is new and important.

“The folk gathered in the meeting-place. Here a
dispute had arisen, and two men were disputing over
the price of a man slain; the one claimed to have
paid all, putting his case to the people, while the
other denied having got any payment and both were
eager to get a settlement by a referee. The folk
were shouting for both, helpers on either side, and
heralds were keeping them back. And the elders
were sitting on seats of stone in a stately circle, and
they held in their hands the staves of the loud-voiced
heralds; with these they got up and gave their judg-

5 Homer, The Iliad I, 237-239: viv alté wv vleg "Ayardv &v maldporg
wogéovor Suxacndlot, of te BOfotag ndg Awg elglatar
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ments, each in his turn. In their midst were set two
talents of gold, to give him among them who should
pronounce the decision most rightly.” &

Strange as it may seem, justice is still administered al-
most in the same way in China today. In Homer, law
was customary.

Hesiod is the first poet to have coined the word “law.”
His most famous poem, Works and Days, he wrote to
protest against the injustice of which he had been the
victim; he dedicated his work to his brother Perses, to
whom he gives the following advice:

“Perses, take this to heart and so lend an ear to jus-
tice and put violence from your mind utterly, for
this is the law that the son of Cronus ordains for
mankind: Though fishes and beasts and winged birds
devour one another, since justice is not in them, yet
to men he has given justice, and best it is by far. For
if one has a mind to know and to speak what is just,
to him far seeing Zeus gives a good life; but whoso-
ever wilfully bears false witness and forswears him-
self, and therein offending justice suffers hurt incur-
able, his offspring in time to come are left the more
in darkness; but the man whose oath is true, his off-

¢ Homer, The Iliad XVIII, 497-508
Aaol & elv dyoefi foav dbgbor EvBa O veixog
hoooel, 8o &’ dvdoec éveinsov elvena mowviig
GvdQog dmophudvou: 6 udv elixevo mave’ dwodotvar
SMue meadoxwv, & 8 dvalvero undiv Elfodan.
dugpw & {éobnv énl lovogl meigag EAéodar.
Llaoi & dugotégoiotv dmimuov, dugic dowyol.
xnouxeg &’ Hoa Aadv Eertvov: of 82 yégovreg
oxijnroa 88 unmeixwv év xego’ Exov fieQopodvov
elav’ & Eeovotow Atfoig eod &vi almdg.
oioww Enert’ fiooov, duobndic 8¢ Sixatov.
xetro 8’ 8’ &v uéooown Svo yQuoolo Tdhavia
1® Oduev 8¢ umerd voior dixmv Woviara elnol.
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spring are the better in time to come.” 7

This conception of law and justice is much clearer than
that of Homer. Theognis, who was robbed of his prop-
erty by tyrants in the sixth century, asks himself this
burning question, which is still very modern in tone:

“Yet how can it be rightful, Father Zeus, King of
the Immortals, that a man that hath no part in un-
righteous deeds, committing no transgression nor
any perjury, but is a righteous man, should not fare
aright? What other man living, or in what spirit,
seeing this man, would thereafter stand in awe of
the Immortals, when one unrighteous and wicked
that avoideth not the wrath of God or man, indulg-
eth wanton outrage in the fulness of his wealth,
whereas the righteous be worn and wasted with
grievous Penury?” 8

7 Hesiod, Works and Days, 274-285:
"Q Ilégom; ov Ot raltto pevd goeol Balreo ofioy,
xai vo dlxng &ndxove, Bing & EdmAndeo mapnav.
Tévde yig Gvloddmoior vépov Siétate Kooviwv,
Ix0doL uév xal dneol xai olwvoig netenvoig
fodénev aAAnhovg, dnel o dixn foti pet’ avrotg
dvliodmoior &' Edwxe dixmv, f| mohkdv delotn
viyvetar el ydo vig %’ 20éAn 1q dixa’ G&yoectom Zelg:
yiyvooxav, @ uév v dhbov didoi edglona
8c 8¢ xe pagrvolno Exav &niogxov dpdcocac
yevoetan, év 8¢ Slxmv 6Adyag vireotov doodf
100 8¢ v duavgotéen yeven metémodes Aéhewrrar
GvdQdg &' eddguov yeven petémodev dpeivov.

Theognis, 743-7562:

Kai toit’, dbavirev Baoiked, nidg dovi dixawov,
Eovov Sotig dvig &xvog Bdv Gdixwv,

un v Uregbacinv xatéywv und’ Soxov dhitedy,
dAa Sixaog Eddv, pun td dirxawa mddm;

Tig &n xev Pootds &Ahog, doiv neds toltov, Emeita
Gtorr’ ddavdtovs, xal tiva fupnov Exwv,

mnbdt’ Gviye &8ixog xal drdobalog, obre tev dvdodg
ofite tev dlavdrtov pfiviv dhevéuevog,

0B0{tn mhovt@ xexoguuévog, ol 82 Sixaiol
TQUYovTar XaAeni) TelQbpEVOL meviy;
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This passage shows that the objective notion of justice
and injustice, independently of the legislator’s will, is
the real foundation of natural law; this feeling of what is
just and of what is unjust in this world is implanted in
human nature, it is universal. Moreover, the idea of
justice being satisfied in another world is implied.

It was left to Sophocles to be the champion of
natural law in the Athens of the fifth century; no other
poet, I should say, not even any philosopher, has more
exactly and poetically described the concept of natural
law than Sophocles. He makes us conscious of it, in the
same way as Paul Claudel makes us conscious of the pres-
ence of God and of the working of Grace in man’s soul.
Oedipus Tyrannus contains several passages on natural
law, among which I have chosen this short prayer.

Listen to this magnificent prayer for purity in word
as in deed. The theme of this prayer is the following:
May I ever be pure in word and in deed, loyal to the
unwritten and eternal law.

“May destiny still find me winning the praise of
reverent purity in all words and deeds sanctioned by
those laws of range sublime, called into life through-
out the high clear heaven, whose father is Olympus
alone; their parent was no race of mortal men, nor

shall oblivion ever lay them to sleep; the god is
mighty in them, and he grows not old.” ®

9 Sophocles, Oedipus Tyrannus, 863-872:
XO €l por Evveln gégovn

poiga tav eloemvov dyvelav Abyov
foyov 1t ndviov, Ov vépor medxetvron
Mpinodeg, ovoaviav
8 albéoa texvobéviec, dv “Olvunog
natne pévos, ovdé wiv
dvara @loig dvégov
Euxntev, o088 pun more AdPoa xatoxowmdon:
uéyag #v tovtorg Pedg, oddE ynodoxel
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The play of Antigone contains a passage even more ex-
plicit: it reaches the sublime. The whole tragedy itself
is based on the distinction between the written law and
the unwritten law; Creon sticks to the word of the law,

his

son and his wife pay for it with their lives; Antigone

sticks to the spirit of the law, but she dies gladly for it,
she even rushes to death, which is unique in Greek litera-
ture; her sacrifice has made the world brighter.

Cr.

An

Cr.
An.

Now, tell me thou — not in many words, but briefly
— knewest thou that an edict had forbidden this?

. I knew it; could I help it? It was public.

And thou didst in deed dare to transgress that law?
Yes, for it was not Zeus that had published me that
edict; not such are the laws set among men by the
Justice who dwells with the gods below; nor deemed
I that decrees were of such force, that a mortal
could override the unwritten and unfailing statutes
of heaven. For their life is not of today or yesterday,
but from all time, and no man knows when they
were first put forth. Not through dread of any hu-
man pride could I answer to the gods for breaking
these. Die I must — I knew that well (how should
I not?) — even without thy edicts. But if I am to
die before my time, I count that a gain: for when
any one lives, as I do, compassed about with evils,
can such an one find ought but gain in death? So
for me to meet this doom is trifling grief; but if I had
suffered my mother’s son to lie in death an unburied
corpse that would have grieved me; for this, I am
not grieved. And if my present deeds are foolish in
thy sight, it may be that a foolish judge arraigns my
folly.” 10

10

Sophocles, Antigone, 446-470:
KR ob 8 elné pov pun pijrog, @Ahd ovvidpomg,
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The grave Thucydides, the most scientific historian of
Antiquity, admits the existence of the unwritten law. He
makes Pericles say in his famous funeral speech:

“Our form of government does not enter into rivalry
with the institutions of others. We do not copy our
neighbors, but are an example to them. It is true
that we are called a democracy, for the administra-
tion is in the hands of the many and not of the few.
But while the law secures equal justice to all alike in
their private disputes, the claim of excellence is also
recognized. . . . We are prevented from doing wrong
by respect for the authorities and for the laws, hav-
ing an especial regard to those which are ordained
for the protection of the injured as well as to those
unwritten laws which bring upon the transgressor of

fidnoda xmouxdévia pn npdooewv thde;
AN {iby: tf 8 olx Fuchdov; épgavii yao Hv.

KR =xai dfir’ &térpac todod’ imegbaiveww vépous;

AN o0 yéo il por Zevg fiv & xnevEog tdde,
ovd’ 7 Elvourog tdv xbto fedv Alxn
tooved’ &v dvlodmowowy Boroev véupovg:
ovdt odéverv tocoltov déuny Td o
xmovypad’, &ot’ Eyoarta xdopohrfi Bedv
voupa dvvacta dwmrdv SvD Uregdoapeive
ob yGe T viv yve xndxbés, GAL’ el mote
tii Tadva, xovdeic oldev EE Stov @dvn.
oty &yd olx Epeldov, GvBodg o0dBevdg
@oévuo deicas’, &v deoiov v dixmv
ddoey: Bavoupéwm yag &E0dn, i & of;
xel piy ob moovxtouEag: €l 82 tob yedvov
nobodev Savoipar, xéedog ali’ éyd Aévo.
8ot yag &v mohdoiow, bg &yd, xaxolg
th, ndg 88’ odxt xatBavov xéedog @éoer;
ottiog Epotye Tolde Tob pégov Tuxeiv
nog’ ovdiv dhyogr GAL' v, el Tov 4 fuijg
unveds Bavévy’ Edawtov fvoxdunv véxuv,
xeivorg Gv filyouv tolobe 8’ ol dAyivopar.
ool & el Soxd viv pdga dodoa Tvyydvev,
oxedév T udee pwelav dphondvem.
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them the reprobation of the general sentiment.” 1!
Xenophon, who was in his youth the disciple of Socra-
tes, has imagined the following dialogue between Hippias
and Socrates in his Memorabilia:
Socrates Do you know, Hippias, said Socrates, what is
meant by the unwritten laws?
Hippias These laws, replied Hippias, are those which
are observed everywhere in any country.
Socrates Could you say that they have been established
by men?
Hippias How could I say that, Socrates, knowing that

men cannot get together and that they do not
speak the same language?

Socrates Who do you think is the author of those laws?

Hippias I believe that these laws are from the gods, for,
among all men, the first law is to respect the
gods.

Socrates ii\ndp to respect parents is it not also a universal
aw?

Hippias It is so, Socrates.

The dialogue, which deals with justice, is rather long.

It ends this way.

Socrates Then, Hippias, do you believe that the gods
command what is just or what is contrary to
justice?

Hippias No, by Jove, they do not command what is con-
trary to justice; for, if a god did not make just
laws, it would be very difficult for another leg-
islator to make some.

11 Thucydides, L. II, 37: ’Avernaxdoc 8¢ ta I8ia moocomhotvies ta
dnpbdoa 8ud Bdéoc plynora od magovopoluev, TdV te el &v doxii
Svrov dxgodoer xai Tdv vépwv, xai pdlicra adtdv door 1e ' depe-
Alg tdv dducovpévov xeivian xal Soov Eypagor Svres aloyiwmv dpo-
hoyouuévmy gégovary.
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Socrates In consequence, Hippias, the gods recognize the
identity of what is just and of what conforms
to law.” 12

As we see from those quotations, and I could still mul-
tiply them, we are now a long way from Homer; there
has been in Greece a gradual development of the concept
of natural law and also a gradual improvement in the de-
scription of it in poets and historians especially; it is of
divine origin, natural, universal, known to all. I inten-
tionally started with the non-philosophers in order to
show that natural law is not a philosopher’s conception
alone; it was talked about in conversation, it was brought
on the stage, it was admitted in the writing of history.
And as we move towards the fourth century, the concept
is clearer and more easily understood and defined.

IT

There is also a certain evolution in the philosopher’s
conception and expression of natural law. I shall now
turn to the second part of this paper. To begin with, I
shall try to show the origin and the development of the

12 Xenophon, Memorabilia, L. IV, ch. IV: ’Avypdgovg 8¢ tivag
olofa, Epn, & ‘Innda, vépovs;
Tovg vy’ év ndon, Epn, x®ee xard tadtd vombtouévous.
"Exog &v olv einelv, Epn, 8u ol &viowror alrovg
E0evro; Kal nidc dv, Epn, of yve olite ovveldelv
Gravteg &v duvnbeicv olte dubdpwvor elor; Tivag olv,
Epn, vouiteig tedewévar Tovg vépoug tovrovg; 'Evd
utv, Een, feods olpor todg vépovg vovtoug voig
Gvledmorg feivie. Kal yag mogd niowv dvBoomolg
npdtov vopifetar Peovs oébev. Odxolv xal yovéag
npdy novraxod vouiterar; Kai voiro, Egm......

ITétegov odv, & ‘Imnia, Todg Beods Nyfi 10 Sixaa vopobereiv  &Ada
Thv Swaiov; Obx dAha pd Ai', Epn. Zxohifi vae &v &Adog v¢ mg va Bi-
xawx vouolernoeievy el un Ocds. Kal volg fdeoto 8ga, & ‘Inmia, 10 adtd
Sixarbv te xai véuov elvar Goéoxer
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concept of natural law from Pythagoras to the Stoics.
Then I shall endeavor to show that the evolution of the
concept of natural law is bound up in Greece with
the evolution of the concept of the individual. And lastly
I shall study natural law in relation with slavery and
usury.

The first difficulty concerns the definition of natural
law. Its existence is admitted by experience and reason;
its subject is man or human nature; its object is made up
of a few general principles such as: good must be done
and evil, avoided ; damages must be repaired; its basis is
the sense of justice; its qualities are based on human na-
ture: it is universal and it is immutable. But it is only
after a long process of thought that this definition has
been arrived at; the main phases of this development may
be seen in Pythagoras, Heraclitus, Plato, Aristotle and
the Stoics. '

It is to Pythagoras that we owe the first study of the
principles of justice. For him and for his disciples, jus-
tice was a square number, that is to say, a number multi-
plied into itself; the word number had then a wider
meaning than today: it meant both quantitative relation
and qualitative essence. Anyhow, a square number, be-
ing composed of equal parts, is perfectly harmonious;
each part has an equal numerical value and the whole is
perfect. It follows from that conception of justice as a
square number that the State is made up of equal parts,
is the sum of equal members. The state will live and
justice will be preserved as long as its parts are kept
equal; it is only a matter of adjustment and equilibrium.
Equality is conceived as the principle of law. But how is
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equality going to be kept? By measuring out to every-
body what is measured to him: justice is requital. Hence
the theory of punishment, the law of retaliation; every-
body must suffer as he has acted.

Pythagoras® theory of justice perfectly conforms to the
deep rooted feeling of the Greeks for equality. When a
colony was founded, and even on the homeland, the heads
of the families used to think of themselves as equals; they
thought of forming 2 sort of community of equals. That
feeling is thus expressed by Aristophanes, in The Clouds:
“What is the use of geometry? says Strepsiades. Why, for
measuring lands into equal portions. — Do you mean the
colonists’ land? No, I mean all the land.” * Plato
adopted the Pythagorian conception of justice in the
Republic, but he greatly enlarged upon it by giving it a
deeper meaning and a more spiritual content. Aristotle
objected to the conception of justice as mere requital, in
his Ethics, but he admitted that proportionate requital
was the very bond of the state.'* Moreover, Aristotle’s
theory of “particular” justice, as distinguished from “uni-
versal” justice, owes something to Pythagoras.

If Pythagoras may be credited with being the first to
have thought of equality as the principle of justice, which

18 Aristophanes, The Clouds, 202-204:
AAA. Teopergio.
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14 Aristotle, Nichomachean Ethies 1132b: Aoxei 8¢ wov xoi 10
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90c odx dgpagudtter olit’ éni 1d Sraveunnuxdv dixawov olit’ &ni 1d Sioo-
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is so important in the concept of natural law, Heraclitus
is the first philosopher to have shown the relation between
the divine law and the human laws.

Heraclitus, one of the greatest political thinkers of
Greece in the fifth century, is remembered mostly for this
hatred of democracy, his prophecy about global war and
his pre-Christian utterances on the vanity of all human
affairs. But he does not seem to have been, so far, fairly
appreciated by scholars. To begin with, long before Plato
and Socrates, he had a lofty conception of the law and he
was the first to transform the concept of law into some-
thing real. For him law is reason; it must rule and gov-
ern, because it is neither transitory nor capricious; it is
constant, serene, eternal; it deals with the general and the
universal. The city where man lives must be based on
law, because law is reason and reason is universal; the
science of politics is derived from the knowledge of the
universal law. Although his theory is not systematically
expressed, yet his fragments are numerous enough to re-
veal his conception of the law. “The people must fight
for the law just as for a city wall.” (fr. 44 /100/) “With
god all is beautiful, good, and just, but men hold that this
or that is unjust or is just” (fr. 102 /61/). “All human
laws are sustained by the one divine law, which is infinite-
ly strong, and suffices, and more than suffices, for them
all” (fr. 114 /91b/) .18

15 Heraclitus, fr. 44 (100) paxecBor xon tov dfjnov dméQ tob véupov
Sxwoneq teixeos.

Heraclitus, fr. 102 (61): t® undv #ed xard advia xal dyada xai Oi-
xaia, Gvlowmor 82 & pdv &duwa tmekvpaciv & 82 Sixaua.

Heraclitus, fr. 114 (91b) toégpoviar y&o mévieg ol dviodmeior vépor
und &vdg vot Oelov xgarel yag toocoTtov dxboov #0éher xal dEaoxel
ndor xai negrylvetar: (Diels, Die Fragmente Der Vorsokratiker).
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Heraclitus was the first to see man or the human soul
as the center of the world. He was the first to ask him-
self the ever burning question. What is man doing in the
cosmos? What is his place in the universal struggle be-
tween Being and Becoming? “I look into myself,” he
used to say. In fact, by looking into himself, he became
conscious of his place and of his effect in the world, for
knowledge has a relation to life. And the soul has a deep
insight; reason is universal. Man sees the laws of the
universe; his duty is to learn and obey them. He must
follow the truth of nature which is infallible, because it
is the divine law of nature. Man is a whole in the scheme
of the universe; he is not only a physical being that has
to obey the laws of the universe; he is also an intellectual
being who has to obey the laws of the city in which he
lives. In short, Heraclitus was the first to see and to ex-
press the relation between the divine law and the human
laws. He humanized the law, and that is new.

Plato, who owes so much to Heraclitus, does not seem
to have ever forgotten the oath which he took, like the
other Athenian boys, when he was entered on the role
of his deme: “I will hearken to the magistrates, and obey
the existing laws, and those hereafter established by the
people.” 18 As a matter of fact, Plato seems to have been
obsessed all his life with the idea of justice; it forms, with
the true, the good and the beautiful, the basis of his con-
ception of the moral order. But justice is never a legal
matter for him; throughout the Republic, he never sees
society as a legal society, being busy with the maintenance

18 Poll, VIII, 105; Stol., Floril, XVIII, 48,
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and the correction of rights; for him society is ethical,
citizens have got special duties and functions to perform;
justice is in the soul, it is a spirit, an attitude, a habit of
life that animates the citizen in the accomplishment of
his duties and functions.

In Minos, which is a short dialogue dealing with
natural law, Plato — the question is still debated as to
whether he is the author of this dialogue — tries to dis-
cover an absolute and immutable law behind the diversity
and the contradictions of the laws established by different
societies. In C7ito and the Apology, he analyzes the rights
and duties of the individual in his relation to the state
and to the law. Socrates, like Antigone, dies for some-
thing higher than the law of the state. Should Socrates
obey the law or stick to the inner sense of justice with
which the law is conflicted? That is the eternal question
of all martyrs. ““Acquit me or condemn me, I shall never
alter my ways,” says Socrates, prefering death when
something spiritual, a spiritual question is at issue. In
the Laws Plato admits the sovereignty of law; that legis-
lator’s masterpiece contains an interesting passage on nat-
ural law, on matters about which written law is silent:

“In the private life of the family many trivial things
are apt to be done which escape general notice, —
things which are the result of individual feelings of
pain, pleasure, or desire, and which contravene the
instructions of the lawgiver; and these will produce
in the citizens a multiplicity of contradictory ten-
dencies. This is bad for a State. For while, on the
one hand, it is improper and undignified to impose
penalties on these practices by law, because of their
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triviality and the frequency of their occurrence, on
the other hand, it detracts from the authority of the
law which stands written when men grow used to
breaking the law in trivial matters repeatedly.
Hence, it is impossible to pass over these practices in
silence, it is difficult to legislate concerning them.” 17

There is also in Protagoras a beautiful passage on the
sanctity of law and the equality of members of the state.

“So Zeus, fearing that our race was in danger of
utter destruction, sent Hermes to bring respect and
right among men, to the end that there should be
regulation of cities and friendly ties to draw them
together. Then Hermes asked Zeus in what manner
then was he to give men right and respect: “Am I to
deal them out as the arts have been dealt? That
dealing was done in such wise that one man possess-
ing medical art is able to treat many ordinary men,
and so with the other craftsmen. Am I to place
among men right and respect in this way also, or
deal them out to all?”’—“To all,” replied Zeus; “let
all have their share; for cities cannot be formed if
only a few have a share of these as of other arts. And
make thereto a law of my ordaining, that he who

17 Plato, Laws, 788 a-b: '18ig yde »ail xatv’ olxiag moAldd xal ocpuxed
%ol oV Exgavii tdor yiyvopeve, §gdimg nd 1iig Exdotwv Ainng e xal
Ti8oviic xal dmbvplac frega noQd Tdg vob vouodévou Evuboviag maga-
vevopeva, moviodand xol ovy Spoia dhAnloig GneQydtort’ v Td ThV
nohtidv 10y totto 8¢ xoxdv taig méhecr xal yao Sid omdebémza ad-
Tav xal moevétra, dmbimwa nbévia moslv vépoug dmoemts Gpa xal
doymuov: SiagBeioer 88 xal Todg yoaefi tebéviag véuovg, &v Toig
opzgoig zal muxvolg éhodéviov tdv dvlipdnov nagovopeiv. &Hote
dnogla pudv neol adrd vopodeteiv ovy@v 88 ddivatov. & 8¢ Aéyo, On-
Adooor newgatéov olov delypata &Eeveyndvra elg @dge viv yao Aeyopsd-
voig Eotxe xatd . oxbros.



24 NATURAL LAW INSTITUTE PROCEEDINGS

cannot partake of respect and right shall die the
death as a public pest.” 18

Plato seems to have been conscious of the rigidity of
the law in the mind of his countrymen, who were not very
keen on changing the law. In order to better the laws
and to accommodate them to particular situations, Plato
becomes the champion of equity, as may be seen in Gor-
gias. Equity, in Greek, has a non-technical meaning.
Aristotle defines it: “that natural justice which exists in-
dependently of human laws.” ** It was very often re-
sorted to in Athens by the orators, following Aristotle’s
advice: “If the written law tells against our case, clearly
we must appeal to the universal law and insist on its
greater equity and justice.” 2° The Athenian judges used

18 Plato, Protagoras, 822¢-324A: Zebg olv beloag megl 1 véver
fiwdv puf dndlotto ndv, ‘Eoufiv néumer Eyovto eis dvilewnovs aidd
te xai dlxnv, v elev ndhewv xbopol te xai deopol guring cuvaywyol.
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nowge ITétegov dg al téxvar vevépunvion, otvw xal tavvas veipw; Ne-
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cf. Contr. Timocr. 149-161; Contr. Aristocr. 96.
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to swear that they would judge according to equity all
the cases which the law had not foreseen. Equity was
conceived as being halfway between natural law and
positive law, between natural justice based on the nature
of man and positive justice which is established by laws
or statutes. The notion of equity, as expressed by Plato
and Aristotle, is in accordance with human nature and
the unwritten common law; it is like a link between the
absolute perfection of natural law and the relative imper-
fection of human laws.

It is in Aristotle, the greatest exponent of moral philos-
ophy, that we are bound to find the most complete defini-
tion of natural law; Aristotle is more systematic than
Plato, whose statements are often contradictory. Besides
analyzing and summarizing the conclusions arrived at by
his predecessors, Aristotle marks the concept of natural
law with the stamp of his own genius.

He thus defines nature in his Politics: ‘“What each
thing is when fully developed we call its nature, whether
we are speaking of a man, a horse or a family.” That con-
ception of nature is typically Greek, and is that of a biol-
ogist; the child does not count much in Greek art, as in
classical ages on the whole. “It is characteristic of a man,
says Aristotle, that he alone has any sense of good or evil,
or just or unjust; and the association of living beings who
have this sense makes a family and a state.” 2! Moreover,

21 Aristotle, Politics, I, a: ‘H &' #x shedvov xopdv xowvovia téhelog
nbéhg, fi On ndong Exovoa néoag Tiig altagxeing dg Emog elneiv, yivouévn
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he establishes the following distinction between natural
and conventional justice:

“Of political justice part is natural, that which
everywhere has the same force and does not exist
by people thinking this or that; legal, that which is
originally indifferent, but when it has been laid down
is not indifferent. The things which we are just by
virtue of convention and expediency are like meas-
ures; for wise and equal measures are not every-
where equal. Similarly the things which are just
not by nature but by human enactment are not
everywhere the same . . . though there is but one
which is everywhere by nature the best.” 22

In his Rhetoric Aristotle draws a distinction between

particular and common law, and then describes natural
law:

“Law is in part particular and in part common; the
particular is that which different peoples establish
among themselves, and is in part unwritten and in
part written; the common law is the law of nature.
It is what all men, by a natural intuition, feel to be
common right and wrong, even if they have no com-
mon association and no covenant with one another.

pavegdv 8t tdv @loel 1) néhg dotl, »ai Sw dvlewnog mohimxdv TdHov. ..
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to do so.

22 Aristotle, Nichomachea Ethics, V, 1134b-1135a: To? &¢ nohmi-
%00 Sixalov T uiv guaxév dom 1O 8% vopxdv, guowdv pév T nav-
Taxod thv odtiv Exov Sdvouy, xol ob TH doxelv §i pn, vomuxdv 6 § £E
doyiis Odv ovdév dungpéonr oftwg # &Adag, Stav 8¢ Bdvian, Swagéger, olov
1o puviic AvigoiioBar, 7 10 alya Bvav dira uh dlo medbata. ..



NATURAL LAW IN THE GREEK PERIOD 27

Thus Sophocles’ Antigone is represented as saying
that it is right to bury Polynices despite the inter-
dict, because she feels that this is a natural right;
for nowise today nor yesterday, but through all time,
this law has its life, and none knows whence it came.
And, as Empedocles says of the prohibition against
taking life, this is not in some cases right and in
others wrong, “but this universal law reaches on and
on through the broad domain of heaven and over
the immensity of earth.”

“Whereas rights and wrongs were of two kinds,
the written and the unwritten, those for which the
law makes provision have been discursed, and the
unwritten are of two kinds. They are partly mat-
ters connected with exceptional goodness or badness,
the occasions of denunciations or eulogies, disgraces
or preferments, or gifts or honor — as, for example,
being grateful to a benefactor and repaying kindness
with kindness and helping one’s friends and all such
things — and they are partly matters not covered in
particular written codes. For it is admitted that
what is reasonable is right, and it is a kind of right
which goes beyond the written law. This is brought
about partly by the intention of the legislators, part-
ly without their intention — without their intention
when a point is overlooked, by their intention when
they cannot define precisely, but have to use language
of universal application, and cannot but make a rule
that will apply in a majority of cases.

“It is also reasonable to make allowance for hu-
man limitations; also to consider not the law but the
legislator, and not the legislator’s language, but his
intent, nor the action but the motive, not the part
but the whole, and not what a man’s character is at
the moment but what it has been always or predom-
inantly in the past.”
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And he concludes this part by saying that one could go
“into arbitration rather than a court of law, in order that
equity might prevail.” 23

Aristotle’s concept of natural law is somewhat limited
to the philosopher’s concept of the city and of men; it
excludes the slaves, the greatest number of people. For
Aristotle man was a political animal that could not live
and develop himself but in a city. The Stoics were the
first to draw a sharp distinction between the city and the

23 Aristotle, Rhetoric, I, 1373b-1374b: Aéyw 8¢ véuov tov utv tdwov,
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world, or the relations between all human beings, inde-
pendently of any origin and of any political philosophers.
And their cosmopolitan outlook was based on a new con-
ception of law and justice; it came about when the Greek
city states were falling into partial bankruptcy; instead
of clinging, like Aristotle, to the conception of the city,
they wanted “to embrace under a unique law all the fam-
ilies of reasonable beings.” 2* For Aristotle, law and
justice do not go beyond the city; the Stoics, like the
sophists, call themselves citizens of the world. With them,
justice governs the relations of men, no matter where
they are. This natural law of theirs is based upon the
identity of the nature of men and gods as reasonable be-
ings. Plato’s conception of society is based upon a dis-
tinction of classes and the inequality of individuals; Aris-
totle does not consider slaves as citizens, although he is
convinced that slavery is natural and also that the city
itself is natural. Completing and correcting Pindar, who
had already said: “custom is the king of all things.” 23
Chrysippus says: “Law is the king of all things divine
and human.” 26 The Stoics build their society on equal-
ity; the individual becomes the moral unity, the law be-
comes universal. Following Heraclitus, they made the
individual the center of the world and in consequence
abolished the different classes established by Plato and
Aristotle. For them the principle of justice is in common
nature; it is from that principle we must start if we want
to talk of good and bad. All men are equal; the prin-

2¢ Dio Chrysost., Orat., 36, 29.

25 Herodotus, 3, 38: véuo; mdvrev Bacikelg

26 Chrysippus, On Law: “Law is the king of all things divine and
human.” (Marcianus, Instit., Arm., III no 314).
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ciples of unity, of equality and community that exist in
the physical universe, are also the principles of life among
men. For the first time the idea of a moral person ap-
pears, that person having nothing to sacrifice in order to
become a member of society.

This rapid review of the most important philosophers
that have dealt with the concept of natural law, covers
about four centuries of thought and reveals both the con-
tinuity and the tenacity of Greek thinkers about natural
law. From Pythagoras to the Stoics there is a definite
growth and development in the expression of the concept
of natural law. Aristotle accepted, with certain modifi-
cations, the principles of equality and reason set forth by
Pythagoras and Heraclitus respectively, may be seen in
his conception of justice. Justice, for him, is a virtue,
and virtue consists in keeping the just middle between
two extremes. Moreover, Aristotle is the last of the great
thinkers to have considered natural law as something
divine and universal, one and above man; with the Stoics
the concept of natural law becomes human, universal in
name, intrinsic and as manifold as the individuals.

Such evolution of the concept of natural law is closely
connected with the evolution of the concept of the in-
dividual, for the individual is the subject of natural law.
And the clear, distinct concept of the individual is a con-
quest of human thought. Moreover, in Greece, man was
not the only legal subject, for the Greeks considered also
the gods, the animals and the inanimate objects as legal
subjects. But I do not want to enter into the details of
this question. What I want to stress rapidly before con-
cluding this paper, is that the clear notion of the indi-
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vidual took several centuries to be expressed properly and
that it has some bearing upon natural law, even upon
practical life, since slavery was found natural and usury .
unnatural in Ancient Greece.

There may be seen two phases in the evolution of the
concept of the individual, as may be gathered in a study
of the Greek institutions relating to murder; I take mur-
der to illustrate my point, because the Greeks, from
Homer to Pobylius, used to be fond of murder stories or of
murder tragedies; that is why they always preferred the
murder to the trial, the Iliad to the Odysseus, Agamem-
non to the Eumenides.

At the beginning, there was the clan in which the honor
of the murdered person is absorbed in a divine or myth-
ical force which symbolizes the group; the honor of the
murdered person is satisfied by the clan or the family,
gathered together in religious ceremonies; these cere-
monies, accompanied with magical expressions, are car-
ried out to satisfy the gods or to reveal the god’s sanction.
The outrage is objective and religious. With time, under
different economic factors, the clan transforms itself into
the city, and the city marks the beginning of individual-
ism; the concept of offense becomes secular, the offense
tends to be regarded as an attempt at the individual.
From the primitive and religious concept of offense, was
born the concept of the individual as an object of re-
spect; the outrage done becomes the offended individual;
and as it is the city now that reproves and corrects the
insolence, the concept of the individual becomes closely
associated with that of the city. There is a gradual sec-
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ularization of the idea of offense, and with it appears the
concept of the individual.

This development can be seen in Greek literature, from
Homer to Pindar; it reaches its climax in the 5th Century
with Aeschylus and Sophocles. Aeschylus was fond of
treating the problem of sin and individual responsibility
on the stage, particularly in his famous trilogy, where he
abolishes hereditary responsibility and replaces the blood
for blood vengeance by a religious sacrifice; Sophocles
treated the problem of suffering, particularly in Oedipus
Tyrannus, where the distinction between voluntary and
involuntary responsibility is clearly presented.

The concept of the individual was evolved in a Greek
world, where the problem of the city-state and of the
mutual relations of city-states occupies the mind of most
thinkers. Herodotus divides the individuals into Greeks
and Barbarians. He is the first to have described the
Greeks in a manner which must be most agreeable to our
contemporary nationalists and racists. He makes the
Athenians say before the battle of Plataea:

“There was nowhere in the world so much gold, or
land so excellent in beauty or worth, as would induce
them to be willing to join the side of Persia and to enslave
Greece, for that would be treachery to the Greek nation,
which had one blood, one speech, one religion and one
culture.” 27 Isocrates regarded himself as a citizen of

27 Herodotus, VIII, 144: ’Atdg aloxo®ds ve olxate éEemotduevor 1O
’Aﬂnvmuw qaoovnua aogmﬁnom 8t olre zouao, don yijc ouﬁap,oﬁl T0-
ogovtog olre yden xaAlel »ai dQeTii péya uneoq;sqovou, 0 Mueig 6s§a-
uevol é8édowev &v unﬁwuvteg raradovidoar mv ‘EAMdda............ 0
‘EAAgwvixév, ov Suaiudy te xai dudylwooov, rai dedv {dolnatd te xowva
xol Buoion fifed te dudtooma.
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Greece and the champion of the pan-hellenic world
order, an idea which Aristotle disliked immensely. Not
only did Isocrates want Athens to place herself at the
head of all the Greek peoples against Asia, but he consid-
ered Greek culture as something far superior to Greek
race. ‘““Thanks to Athens, says he, the name of Hellenes
seems to mean less a race than a way of thinking, and
one deserves much more to be called a Greek, if he has
received the Athenian culture, than if he is only a Greek
by birth.” 28 Plato held the same view as Isocrates and
limited his brotherhood to the Greek world; but he
strongly emphasized the idea of a common law which
regulates the relations of the Greek states. On the other
hand, Plato’s bitterest enemies, the sophists, Protagoras
and Hippias — to whom Plato was so unjust — regarded
themselves as citizens of the world, for, together with the
Cynics and the Stoics, they held that all men were by
nature fellow-citizens. Aristotle was far too much of a
Macedonian to agree with Plato, Isocrates and the soph-
ists; he limited his outlook to the city, to the citizens
only, the slaves being considered by him merely as tools.

For Aristotle, slavery is natural, like maternity and
paternity. He justifies it by saying that it is based on
human nature. Although a slave is a property with a
soul, yet it is a natural institution. The slave is an instru-
ment for use in the family; it is even indispensable to it,

28 Isocrates, Panegyric, 60: Toocottov 8, dmorélownev ) mdhig Tfindv
aeQl 10 @oovelv xal Adyeiv tovg dAdovs Gvilowmovg, Hod ol taltng poadn-
Tal Tdv GAhov hiddoxaror yeydvooly, xai td tdv ‘EAAfvev Svopa memoiyn-
wev pn#éTt ol yévoug, ahAd thg Owavolag doxeiv elvan, xai pdaiiov “Elky-
vog xareiohar Tovs T mardevoswg Tiig NMuevéeac R Tods Tiig xowviig @U-
GEWG NETEYOVIAS.
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it is a natural wealth. But he does not recognize slavery
as the result of war, because that form of slavery comes
from war, which is against the common good of the city,
whereas the natural slaves are essential to the wellbeing
of the city. He writes in his Politics:

“The first coupling together of persons then to which
necessity gives rise is that between those who are
unable to exist without one another, namely the
union of male and female for the continuance of
species; and the union of natural ruler and natural
subject for the sake of security. Thus the female
and the slave are by nature distinct. Yet among
barbarians the female and the slave have the same
rank; and the cause of this is that barbarians have
no class of natural rulers, but with them the con-
jugal partnership is a partnership of female slave
and male slave. Hence the saying of the poets:
“*Tis meet that Greeks should rule barbarians, im-
plying that barbarian and slave are the same by
nature.” “He is by nature a slave who is capable of
belonging to another (and that is why he does so
belong), and who participates in reason so far as to
apprehend it but not to possess it; for the animals
other than man are subservient not to reason, by
apprehending it, but to feeling. And also the use-
fulness of slaves diverges little from that of animals;
bodily service for the necessities of life is forthcoming
from both, from slaves and from domestic animals
alike. The intention of nature therefore is to make
the bodies also of freemen and of slaves different —
the latter strong for necessity service, the former
erect and unserviceable for such occupations.” 2°
29 Aristotle, Politicg, I, 1252a: ’Avdyxn 8¢ modrov ovvBudteota
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The Sophists, the Cynics and the Stoics did not reason
in the same way as Aristotle; for them slavery was un-
natural; they preached the equality of human beings,
whether they were citizens or slaves, whether they were
living in Greece or elsewhere, whether they belonged to
a democracy or to a kingdom. Hippias writes in Prota-
goras: ‘I hold you all kinsmen, relatives and fellow citi-
zens by nature, though not by law; for like is kin to like,
but law, the tyrant of mankind, often constrains by vio-
lence in contravention of nature.” Philemon, a comic
writer of the fourth century, holds the following views on
the stage: “Although one is a slave, master, he is none
the less a man as a man is.” “Even if one is a slave, he
has the same skin. For nobody has ever been born a
slave by nature. On the contrary it is destiny that has

0 8¢ Suvdpevov tolta td oduawm moielv doyxdusvov xai @ioer SoThov ud
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cf. Nichomachean Ethics, VIII, 11.



36 NATURAL LAW INSTITUTE PROCEEDINGS

enslaved the body.” The sophists, as well as the Cynics
and the Stoics, were cosmopolitan citizens; they recog-
nized the individuality of men; they opposed Nature to
positive law; for them, nature is enthroned alone posi-
tive law.3°

There is one point, however, on which all Greek phil-
osophers seem to have agreed, and this is so rare — for a
philosopher is a man who by nature picks a bone with
another philosopher — that it is worth mentioning: that
point is usury, they were all against it. The rate of in-
terest, in the fourth century, ranged between 12 and 48
per cent. Usury, for them, is against nature; they even
find interest on borrowed money quite unnatural.?!
Aristotle has thus forcibly summarized the Greek
philosophers’ point of view on the matter:

“The branch connected with exchange is justly dis-
credited (for it is not in accordance with nature, but

30 Plato, Protagoras, 337c: "Q d&vdoes, £pm, ol nmopeévreg, fyotpa
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Chrysippus goes as far as to consider slavery as an exchange of
service between the master and the servant. Moreover, the slave
may be a blessing for the master, as much as the master may be a
blessing for the slave (Seneca, De Ben., III, 22; Athenaeus, Deipnos.,
VI, 267b; Arn., III, nos 351-353).

Ulp. 1 Instit. Dig. I, 4: “Jure naturali omnes liberi nascurtur.
Uno naturali nomine homines appellamur.”
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involves men’s taking things from one another.) As
this is so, usury is most reasonably hated, because its
gain comes from money itself and not from that for
the sake of which money was invented. For money
was brought into existence for the purpose of ex-
change, but interest increases the amount of money
itself (and this is the actual origin of the Greek
word: offspring resembles parent, and interest is
money born of money); consequently this form of
the business of getting wealth is of all forms the most
contrary to nature.” 32

Aristotle finds usury unnatural. The money-lender’s ac-
tivity is unnatural because he does not use money which
is an artificial medium of exchange, according to its func-
tions; it follows that usury, which is the result of this mis-
use is against nature. Interest tends also towards the
infinite, there is no end to it, and, for Aristotle and all
the Greek philosophers, the infinite is irrational and
against nature.

From these considerations it follows that natural law
is far from being a purely academic speculation, just good
enough for people with leisure to brood over; it is fun-
damental even in practical life. It follows also that the
concept of natural law has had a very strange destiny in
Greece. If we recall the sayings of Homer and Hesiod,
Theogenis and Sophocles, Xenophon and Plato, we shall

32 Aristotle, Politics, I, 1258b: Autkiic & oliong avriig, Goneg eino-
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remember that, in the minds of these writers, natural law
is something divine and universal; it is a gift of the gods,
like justice and poetry; it is to be found everywhere in
the world, because it is based on reason, which is proper
to man, it is immanent in human nature. For Pythagoras
and Heraclitus, the principles of justice, upon which nat-
ural law is based, are to be found in equality and in in-
sight, in the law of retaliation and in the law of reason;
justice is harmony and equilibrium, man is the center of
the cosmos. For Plato, justice is a spirit, a habit of life
that animates man’s action; the inner sense of justice,
which is felt by the conscience, is something much higher
in spiritual truth and content than the law of the State;
natural law is eternal, like the gods who have given it to
mankind. With Aristotle, natural law is one, divine, uni-
versal ;33 with the Stoics, it is human, universal, as mani-
fold as the individuals themselves.

Strange destiny indeed is that of the natural law, for it
was first called divine and then, in the course of cen-
turies, became human. This destiny is quite as strange
as that of Fire, which was too, divine in its origin, gave
birth to love and kept unity as long as it was in the hands
of the gods; placed in the hands of Prometheus, it be-
came the source of the arts and of the inventions, the
very principle of division on earth.

There is, however, a much more tragic and strange
destiny than that: it is the destiny of men in the world.

88 The words “god,” “divine” do not imply the same meaning to-
day as they did with the Greeks. They never believed in Creation. It
is therefore a grave mistake to translate ©eds by God with a capital
G, as is usually done even in the best translation of Plato and
Aristotle. Now, 6 ©:ég, God is not to be found in Aristotle.
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Looking back on this achievement of the Greeks, who
were the first to conceive and express the concept of nat-
ural law, of a law which exists for every human being,
whether he is a slave or a freeman, looking back on this
achievement, with all its consequences on practical life,
one cannot help admiring the acuity of their mind as well
as their tenacity in research and their burning love of
man. With Saint Paul, they could have defined natural
law: “Quod semper aequum ac bonum est”;?* this for-
mula is far too wide to be contained in any positive law.
One then easily understands Sophocle’s enthusiasm, I
should say, his overwhelming pride in man as a creative
being; when he writes this beautiful ode, which is the
first definition of humanism, in Antigone:

“Wonders are many, and none is more wonderful
than man; the power that crosses the white sea,
driven by the stormy south-wind, making a path
under surges that threaten to engulf him; and the
Earth, the eldest of the gods, the immortal, the un-
wearied, does he wear, turning the soil with the
offspring of horses, as the ploughs go to and fro from
year to year.

And the light-hearted race of birds, and the
tribes of savage beasts, and the sea-brood of the
deep, he snares in the meshes of his woven toils, he
leads captive, man excellent in wit. And he masters
by his arts the beast whose lair is in the wilds, who
roams the hills; he takes the horse of shaggy mane,
he puts the yoke upon its neck, he tames the tireless
mountail ball.

And speech, and wind-swift thought, and all the
moods that would a state, hath he taught himself;

84 Paul, 14 ad Sal.
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and how to flee the arrows of the frost, when ’tis
hard lodging under the clear sky, and the arrows of
the rushing rain; yes, he hath resource for all; with-
out resource he meets nothing that must come; only
against Death shall he call for aid in vain; but from
baffling maladies he hath devised escapes.

Cunning beyond fancy’s dream is the fertile skill
which brings him, now to evil, now to good. When
he honors the laws of the land, and that justice which
he hath sworn by the gods to uphold, proudly stands
his city; no city hath he who, for his rashness, dwells
with sin. Never may he share my hearth, never
think my thoughts, who do these things!” 3%

35 Sophocles, Antigone 332-375:
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The Greeks centered their interest on man especially.
Their concept of natural law was born of their study of
man. It is one of their greatest contributions to the
world’s culture and civilization. It is a new idea, which
is still alive today; and the Greeks had the genius of coin-
ing words for this new idea. Thanks to natural law, there
is something humane and personal in Greek law, there is
a soul, a spirit in it. There is even too much poetry in
natural law not to be divine. The Greek saw it and ex-
pressed it, for they were poets, they looked at the world
in awe, like children. That is why everything they have
invented still looks so fresh; their literature and their
philosophy seem to be less old than yesterday’s newspa-
_pers; one never tires of studying Greek, as one never tires
of looking at the sun on the Aegean sea.

Natural law is, in fact, the expression of the divine law
in man. Aslong as man respects the divine in himself, he
lives in peace, for the divine, which is measure and order,
is peace. Socrates used to smile, when looking at the
Parthenon, for the Parthenon was for him the symbol of
order and harmony, of measure and proportion; it may
also be regarded as the symbol of natural law for the
Greeks of old.






