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not ha~?e available to us at the time of Mr. Kauffman• s 

testimony. 

THE COURT: I do recall. 

MR. HADDEN: I simply wish to have the record 

reflect I have now produced the letter and given a copy 

of it to Mr. Topkis. 

THE COURT: Very wall. 

MR. TOPKIS: That is correct, your Honor. 

DIRECT EXAMIMATION BY MR. TOPKIS1 

Q Mr.Miller, when you testified earlier you 

outlined your educational and employment background, but. 

there are a few particularo of it that I would like to 

go into at this time. 

First, ovar how many years have you spent the 

major portion of your business life in the field of 

employer-employee relations? 

A Approximately 27 years. 

Q And have you been involved in different aspects 
·\ 

of emploYt'ir-employee relations? 

A Yes. 

Q Would you particularize your experience for 

his Honor? 

A Your Honor, in the field of industrial relations 

I have been employed in various capacities, including 
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serving as a hearing q~f icer for the National War ~bor 

Board, which had the responsibility of resolving most 

major labor-management disputes during the World War II 

period: experience as an arbitrator, ~ing the responsibil .ty 

of making final and binding decisions in industrial 

disputes1 aa a United States Commissioner of Conciliation 

charged with mediating labor-management disputes; involved 

with the training of commiseioners of conciliation through-

out the United States: and as a negotiator in major dis-

putes ·representing employees for a considerable period of 

time. 

You say you h~ve been involved in negotiati~ns. i 
l 

0 

In what industries have ycu been involved in contract j 
I 

negotiations? ! 
' 

A Your Honor, a partial list from memory would ! 
include basic steel, aluminum, the other non-ferrous metalsl 

I 
j iron ore mining, copper, lead and zinc mining, metal 

fabricating of various types from t}_le produ~ti~n of nails 

to the manufacture of Diesel locomotives, tank cars, street1 
car and eubwmy car manufacture, the rubber industry, canneries 

I 
and can manufacturing, forgings of various types, parts j 
of the textile industry, local transit, department stores, i 

l 
bottlinq, container manuf~cturing industry, paper, paper 

products, petroleum refining, electric ~tilities. 
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In most of these prOduction and maintenance 

employees were involved, but: in many of them I represented 

in negotiations both clerical, technical and professional 

employees as well and, of course, in the l~st four years 

I have represented major league baseball players, coaches, 

trainers and field managers. 

Q In the answer you just gave, Mr. Miller, did yo 

embody only your experience as a nagotiator on behalf of 

employees or did you also include those industries in which 

you served as a conciliation commissioner, a hearing 

officer or an arbitrator? 

A The latter. 

Q That is to say, you were covering the entire 

of your experience, is that: right? 

A Yes. 

Q In addition to what might be described as the 

usual type of contract negotiations, have you been involved 
' in any experimental work in the industrial relations field? 

A Yes. I was involved in two rather ext.ensive 

experimental projects. 

O What were they, sir? 

A · one involved the Kaiser Steel Corporation. Thi 

was a project which had as its purpose the creation of 

what was called a lon9-ran9e sharing pl~n. 
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was to produce a formula which would insure the progress 

of the company, ita stockholders and the employees and 

I 
I . I 
I 

would also serve the public interest. It was a study which 

took approximately three years. It was designed to meot 

the then very seriously qrow!nq problems caused by tech- I 
nological change and it was to produce a formula for compen-

eation and sharing of the company's progress by building 

a company-wide incentive to replace a complicated series 

of individual end small group incentives which are charac-

teristic of the steel industry, and to at 1:he same time 

take into account changing price movements of the products 

of the company and of the products it purchased, and of the 

cost of living, and to provide a whole new mechanism for 

employment st&bility, the theory being that nQ successful 

incentive plan can exist unless the employees are assured 

that they are not going to work themselves out of jobs. 

Prior to this it had been assumed that as long 

as you qave an e.~ployee more money for abov~ standard work 

that was all that was necessary in an incentive plan, but 

. as the technology became more and more complicated in terms I 
of displacement of workers, the theory of this plan was ; 

that you had to provide employment security in order to get 

maximum effort. 

· The plan was put into effect after three years 
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of study on Ma~ch 1, 1963, and has had considerable 

success over these last seven years. 

O This was a study that was embarked upon by labo 

and management at Kai£er jointly? 

A Yes. It had another novel feature. It was 

tri-partite. It had three distinguished public members 

as well. 

O I see. But the study was decided upon by joint. 

actian between the labor representatives and the management 

representatives at Kaiser Steel? 

A Yes. 

O You said that you had been involved in two such 

exparimental projects or studies~ Would you briefly outlin 

the other? 

A The other one involv£d the entire basic steel 

industry, that is, the eleven major companies with the 

greatest capacity in the country. It grew out of a very 

unsuccessful labor-management experience running from about 
\ . 

1936 to 1959. In that 23-year period there were seven 

industry-wide ztrikes in the basic steel indu'stry, culminat 

ing in the 116-day strike in 1959. 

out of that came a kind of joint dete~nation 

to try somethinq that would work better. 

The idea behind it was to u~e the time between 

SOUYl-fERN O~STRicr COURT !REPORTERS 
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contract terminations, that is, not wait until ~ 30 or 

60 days before a contract was about to expire before you 

began to,. look into the problems that you were about to :face 

Inet:ea.d to begin to work on it immediately. If· ·you had - ~11 
. I I·,, 

three-year agreement, that was to be considered a three-

year period in which you could address yourselves to your 

problem. 

Joint study committees were set up throughout 

the industry. My primary responsibility was to coordinate 

all of the study connnittees throughout the industry on 

behalf of the Steel w "lrkers union, and these separate sub-

committees engaged in joint studies on some of the most 

complex subjects in the industrial labor-management area. 

Study cominitt:ees on seniority --

SOUTHERN DISTRICT COURT REPORTERS 
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~~cuse me, Mr. Miller, could you keep your voiee ., 

3 up a little more? 
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A Subcommittees studyinq problems of seniority 

throughout the entire industry, job evalua~ion, incentives, 

schedulinq, pensi~Da, supplementary unemployment benefits, 

an.d if I could summarize the net result, it was that there 

has not been an industry-wide strike in the basic steel 

industry from 1959 until now, that is, there have been 

four · successful contract negotiations in a row in the last 

decade. 

I think prior to that time not more than two years 

had ever gone by without an industry-wide steel strike. 

Q Mr. Miller, have you from timo to time been called 

upon to lecture in the field of industrial relations at 

various universities throughout the nation? 

A Yes, I have. 

Q Could you just briefly tick off a few? 

A Harvard, Princeton, Columbia, Unive1rsity of 
' 

Pennsylvania, University of Pittsburgh, Carnegie Tech, 

Minnesota, Tennessee, Texas, Rutqers, UCLA. 

Q Have you qot one in the Great Northwest? 

A I don't think so. 

Q Has the qovernment, the United States Government, 
I from time to time called upon your exper#ise in the solution t 
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of industri~ relations problems? 

A Yes. 

Q Could you particularize briefly again? 

A Well, in 1963 President Kennedy decided to appoint 

a so-called expert committee of 12 to examina.mto some of 

the causes of industrial relations problems and to advise 

with the Director of the Conciliation Service and with the I 
~ 

i 
President on industrial relations problems. I was appointed ; 

by President Kennedy for a one-year term and served on that 

panel called the National Labor Management Panel, and "1as 

reappoint:ed for a three-year term in 1964 by President 

Johnson. 

Q In your experience with these many different in-
. i. 

dustries, Mr. Miller, have you found anywhere the management I 
did not ease rt that: that industry was di ff e~nt from all other' .• 
industriesv was in substantial measure unique? 

' A' That was a common claim. I 
I 

Q so that your experience in baseball', where accordi, 

to the testim:>ny here, management contends that there are I 
. I 

unique circumstances which require unique employment practia~, 

that experience in baseball itself is not unique? 

A Not at all. 

0 And in your expa:l.ences j_n other industries, have 

you found that the allegedly unique charActeristics really 

SOUTHERN PIS"if;JCT COURT REPORTERS 
UNtirED SY.I\ res COUP.I HOUSE 

FOLEY SQUARE, M.Y., N.Y. !00)7 TE!.EPHONE: CORT!..All!D 7-4500 

• 

I 
I 
I 
I 

I 
I 
I 
i 
I 
I 



2 

3 

4 

5 

6 

7 
~ 8 

9 

10 

1l 

12 

13 

1.4 

. 15· 

16 

17 

·1a 
; 

19 

20 

21 

2'l 

. 23 

24 

25 

.L.0'-'.i i 

jkbr 3 
. . 

Miller-direct \ <6°6~ i 

existed? 

A Your Honor, I would have t:o answer it this way: 

There are, of course, unique characteristics in many in-

dustries, but whether they are unique in the sense that they 

require special practices, special exemptions, special pro-

tections under law is quite another question. I have not 

found such circumstances in any industry. 

MR. KRAMER: Your Honor, I move the answer to the 

precedinq question be stricken on the ground that it was not 

responsive t:o the question asked. 

THE COURT: I will let it stand. Please try to 

confine your answers to the questions, but I will let that 

testiim>ny stand • 

Next questJ.on. 

Q Mr. Miller, based on your experience, would you say 

that t:here has beer.. colleati ve bargaining in baseball as to 

the continuation of t·he reserve system? 

A None at al1. 

Q When the first basic agreement was signed, that was 

when, sir? 

A That was iri February 1968 • 

Q Would you t(1ll us,. please, whether in signing that 

agreement you accepte't the :reserve system as it then stood? 

A No, your Honc1r, we did not. 
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THE COUR'l': Next question .• 

Q You, howver, did siqn the agreement on. behalf of 

the Players Association? 

A we signed a basic agreement in February of 1968. 

Q Did you make any statements in connection with 

siqning that basic agreement re the reserve Sl&em? 

MR. HUGHES: Now, are these statements to whom, 

and can we fix the tilllQ and place? 

THE COURT: Yes. 

MR. TOPKIS: Gladly. 

THE COURT: Otherwlse I would have to sustain an 

objection. 

Q Did you make any statements to t~e representatives 

of baseball management to that effect, and if so, please tell 

the court when and to whom you made such statements? 

A Yes. Your Ho11or, there were two types of state-

i 

I 
I 

I 

I 
I 
! 

ments, one oral and one written. If I may take the written l 
statement first, -".t ap~'ars in the basic aq~ement. It 

\ . 

was an agreement. to conduct a juint study on possible al-

ternatives to '.:he reserve clause as then constituted. It 

provided that the study was to be undertaken during the 

two-year li:!e of that basic aqreenu.mt, to be completed by . 

its terminetlon. The termination of the agreem~nt as then 

written was December 31, 1969. 
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The oral statement was made at either the final 

or next to the final negotiati~~ session in tryinq to wrap 

up the aqraement as a whole, and it was to the effect that 

we did not accept the reserve system as legal and that there-

fore We wanted the Player Relations ·CommittM to know that 

when we aqreed on a clause, for example•, which is a normal 

clause, that we will do our best afforts to carry out the 

provisions of the agreement, that they uhould know that the 

reserve clause WCl consideredillaqal. and therefore we could, 

of course, not ~;re to use our best eff crts to carry that 

out. 

O Now, the firnt basic agreement, M.-:. Miller, Exhibit 

F in evidenca, provide~', as you stated, .th&•~ there should 

be a joint review of th(\ reserve clause. The agreement 

was signed in Pebruary of 1968, you say? 

MR. KRAMY~R: Objection. I move tha·;~ the words 

uas you atateda he stricken becausethat is not. \•hat the 

witness said. lie called it a joint study. ·\ 

MR. 'lOPKI~h Exouae ma if I miaspok•· I .\poiogize. 

THE CJORT: Yes, but Mr. Kramer is right. 

MR.~OPKISi I apoloqize, your Honor. 
! 
I 

TB'8 COUR'l: :iJill you Jl!frame it, pl.ease, Mr·. 

?11R. TOPKIS 1 Surely• your Honor. 

t'opkis? 1 

·o The first basic agreement was signed in Februi~ of 

SOUTHERN O:STRICT OOURT REPORTERS 
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2 1968, is that right? 

3 A I em trying to think of tba date of siqnature. It 

4 is dated February 1968. 
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All riqht, that is satisfactory. Now, the agree- I 
calls, as Mr. Kramer tells me, for a joint study - I 

MR. KRAMER: No, it calls for a joint review. I 
Q It ail.ls for a joint review -- that is what I thoughi··-

of the reserve clause, right? 

A Yes, sir. 

Q Now, did you have some meetings with the representa-]1 

tives of major leaque baseball in conjunction with that stud3 

or with reference to th-t study? 

A Yes. 

0 When did the first of those meeti119's take place? 

A In April of 1969. 

0 14 months later? 

A Yes. 

Q Were there a number of such meetings'.? 

A I believe there were a total of four meetinqs, the 

first of which was to attempt to lay the ground rules for 

the committee review. 

Q At anytime in the course of those meetings did the 

representatives of mana.geJrJ.mt over come forward with any 

proposal for modification .·:of the reserv~ system in the 
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slightest degree? 

A No. 

Q Were there various proP<>sals submitted by you? 

A Yes • 

TBE COURT: Various proposals of what kind? 

Q With reference to possible modification of the re-

serve system submitted by you? 

A Yes, your Honor. 

O Did there come a time when the joint study or 

review ended? 

A Yes • 

O When wasthat? 

A I believe it was in the late summer of 1969. I 
I Q Had agreement been reached on anything in the course 

I of this review? 

A Nothing that I can recall. 

Q And that was the end of the review? 

A Yes. 

O Did any report emerge from this review? 

A If I may; your Honor, I had suggested the pos-

sibility of a joint report. The management representatives 

did not. think that was a good idea in view of· our lack of 

accomplishment:. I did issue a report on behalf of the 

Players Association. 
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Q But no joint report: emerged? 

A That is correct. 

Q Soma months latl>r, I think in late December of 1969, 

the news became public of a possible lawsuit by the plaintif1 

here, Mr. Curt Flood. 

A Yes. 

I. 

o And at that time ware there any discussions 9oin9 
1 

on between you and representatives of baseb&ll's management~ 

with reference to the reserve system? 

A Yes. 

Q In what context were those discussions being car-

ried on? 

A In the context of our joint at~ts to negoti~te 

a new basic aqreeIIU11lt to replace that first one. 1 
I 
j 

Q The first one being scheduled to expire December 31,.j 
1 69? I 

A Under its terms. However, it, in fact , did not ! 

expi:ce until later because a notice had not ~en ~ssued by u•l· 

Q So that t.'iere were discussions going · .on into the j 
new basic aqreement, is that correct? i 

Yes, I 
Q And in those discussions, one of the subjects that i 

you had under consideration was the reserve system? 

A Yes. 
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Q Did you make proposals as to possible modification 

of the reserve system in those discussions? 

A Yes. 

Q Were any of them in the slightest deqree accepted 

by representatives of manaqement? 

A No • 

Q Did representatives of manaqement come forward with · 

any proposal whatsoever for modification of the reserve 

system in the slightest degree? 

A No. 

O When the news of Mr. Flood's impending suit became 

available, did that news have any impact upon the discussion1 

which you were having? 

A No. 

Q You were in dairt when Commissioner Kuhn and Mr. 

Gaherin testified? 

A I was. 

Q Did you hear them testify that, in eff act,. the 

news of Mr. Flood's emit brought discussion of'. the reserve 

system to a crashing halt? 

A I haard it. 

MR. HUGI fBS : J; object to that. 

THE COUI\T: Yes, craahin9 halt. 

MR.TOPKI:h Bxcuse me. 
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THE COURT1 Strike out 11crashing" brought to a halt. 

Q Brought to a halt? 

A I heard it. 

Q Does that testimony oonfQrfn with your recollection? 

A No, it does not, your Honor. There was no differ-

ence whatsoever in the nature of the discussions before it · 

was known that curt Flood intended to file a suit and after 

it was made knO\'m that curt Flood intended to file a suit. 

As a matter of fact, the.mwas not even any conversation be-

tween the parties ex>nceminq the news about the suit. 
I : I 

Q Did discussions about the reserve clause --
I . 

MR. HUGHES: Excuse me just a moment. For my be~e- ; 
l 

fit, are you now talkinq about conversations prior to the 

actual commencement of the action? Is that where we are? 

THE Wl1?NESS1 Yes. 

Q So there came a time when the action was commenced 

· and that was in mid-January, right? 

A Yes. 

Q Did discussions qo on between you mid management 

relating to the reserve system after that data? 

A Yes, indeed. 

Q Por h<M long a period? 
A Until the second part of February, somewhere about 

February 19th. 
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And what happen.id then? 

1891 

A At that point, with time runninq out in terms of 

the expiration of the basic aqreement, the Players Associ-

ation suqgested that while it would be most desirable if we 

could work out appropriate amendments and appropriate re-

visio:ns in the reserve rule system, that if we were . unable 

to do that, for whatever re aeon, we suggested that. the matter ' 

be put aside, outside of the basic agreement .itself, but 

that proposal and discussion by us did not take place until . 

on·o~ about February 19th. 

. Q And was that the end of discussions of the reserve 

system, in substantive terms? 

A Substantive terms? 

I will make my question clearer. Did your dis-

C"~ssions then of possible modification of the reserve system 

end· and did you then qo to discuasion ~f a formula by 

which yon wn~ld aqree to lay the subject aside? 
. 

A Yes, but I recall there were several conversations 

at neqotiatinq meetings in which we pointed ·.~t that i.f we 

were able to agree upon appropriate revisions that the I 
I plaintiff had made a commitment to the Players Association an I 

had made it publicly, as a matter of fact, that he would · 

withdraw h!s suit. 'nds was said in response to the owners' 

rep.resentatives sayinq that. th6re was no possibility of 

SOUTHERN DISTRICT COURT REPORTERS 
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talking about the issue .since a suit had been filed •. 

Q When you say the owners' representative, whom do you 

mean? 

A I used the plural. I mean the members of the 

Player Relations Committee with whom we meet in negotiations. 

Q You said you were here when Mr. Gaherin testified? 

A Yes. 

Q Did you hear him say , in substance, that at a meet-

inq you said that if amendments to the reserve system were 

included in the new agreement irreparable damage would be donl 

to this action, the action brought by Curt Flood? 

A I heard him say that. 

Q Was he accurately reporting your statement? 

A It was completely inaccurate. It was quite the 

reverse. 

Q What did you in point of fact say to him? 

A I said to him that if we could agree on appropriate 
. 

amendments there would be no Curt Flood suit \ because CUrt 

Flood had said whatever amendments were acceptable to the 

players as a group he would accept and withdraw his suit. 

Q Following that conversation or that meeting, were 

you able to a:ri ve at any amendments to the reserve system? 

'A NOo 

Q At any time during the entire history of your deal-

SOUTHERN 01snm:r COURT REPORTERS 
UioilTEO STATES Cour-:T HOUSE 
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ings with the representatives of organized baseball, Mr. 

Miller, have those representatives proposed the slightest 

modification of the reserve system? 

A At no time. 

Q There was ·testimony, I believe, the other day as 

to a suggestion made that the reserve system's hold on a 

man end when he re&ched the age of sixty-five. Do you remem-

ber that? 

A · Yes. I Q Was such a suggestion made at a meeting between . J 
representatives of the Players Association·and representative 

I 
I 
I 

of the club? 

A 

0 

A 

Q 

A 

· o 
A 

Q 

. A 

Q 

A 

I 
Yes. 

Approximately when? 

Some time in January of 1970, I believe. 

Who made that suggestion? 

Jim Bouton of the Houston Astros. 

Jim Bouton of 

The Houston Astros. 

He is a pitcher, a player? 

Yes • 
~ 

Is he the player representative of the Houston team?I 
. j : 

He was in New York and it has been our practi°t1--

I 
No. 

THE COURT: You see, that doesn ''.t help us. 

SOUTHERN DISTR!CT COURT REPOlnEt~S 
UNITED ST.~ TES COURT House 
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2 A He is not a player in New York. 
3 0 But he was attending the meeting? 
4 A Yes. 
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0 And he made this proposal? 

A Yes. 

0 In terms of the flow of that 'meeting, that is 

S to say, frcm its beginning to its end, do you recall et 

6 what point Mr. Bouton made that suggestion? 

7 A Yes. We h.ad been meeting and discussing a nwn tr 

a of subjects, including the reserve rule system. Approx-
9 imately somewhere around the middle of the meeting. 

10 Q And what wcs the response that was made and 

11 by whom? 

12 

13 

14 
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18 

i9 

21 
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I 

A As I recall, the firat response was ma«e ·by 

Mr. Carroll, attorney for the National League, and he -~aid 

that that idea could not be entertained ' because it would 

mean that we, meaning the Players Association, would thereb · 

get our foot in the door. 

Q Did anyone else on behalf of management. make 

a response to this suggestion? 

A Yes. Mr. Gaherin did. 

Q What did he say? 

A • He enlarged on what Mr. Cart:oll s'aid. He said 

that if such an amendment were made it would simply be used 

by the players at a later data to get more, and that would 

disturb the entire system, which he felt served well. 

Q Was that. the end of the discussion of the 

S04JTMERN D!STRICY COURT REPORTERS 
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Bouton proposal? 

.A I believe so. 

Q This conversation then turned to other subjects 

A I don't recall. 

O But it turned to some other subjects and you 

don't recall which ones, is that right? 

A We may have continued to talk 

THE COURT1 Not you may. Listen to counsel's 

question. 

Would you repeat it, Mr. Court Reporter. 

(Question read.) 

A Not necessarily. 

O At any rate, Mr. Miller, discussion of the free -

dom at ago 65 proposal stopped? 

A That is correct. 

O And did discussion then go to either the reser 

system generally or other subjects which you had up for 

discussion? 

A One or the other. 

Q And did the discussion then go on for some time · 

A Yeso 

Q When Mr. Bouton made his suggestion, was he 

smiling, laughing or in any other way other than serious? 

A He was quite serious. 

SOUTHERN DISTRICT COURT REPORTERS 
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O And Mr. carroll1 when he responded, was he 

laughing? 

A Not that I recall. 

O Mr. Gaherin, when he responded, was he laughing, 

smilinq? 

A No. 

O W5s any clarification sought by either Mr. 

Carroll or Mr. Gaherin as to the suggestion? 

A The only clarification occurred when Mr. Bouton 

suggested Social Security age. Mr. Carroll asked him, 

•What age do you mean?• 

Mr. Bouton responded, "Age 65." 

O In the course of your negotiations with the·· 

representatives of orga~.tized baseball, Mr. Miller, have you 

taken the position tha~ continuation of the reserve system 

in ita present form iu an appropriate subject for collective 

b~gaining like any other controversy between an employer 

and an employee group? 

A Not quite. 

0 Why not? 

A Well, your Ho:1or, it has been · the position of thE 

players and the Players As~ociation that the reserve rule 

system is illegal and by vi:ttue of that feeling we do not 

•'feel that 1 t is in the same ( ,1te9ory as any other bargainabl • 

SOUTHERN DISTRICT COURT REPORTERS 
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subject, that is, it is our feeling that if I may 

use a parallel to explain -- if an employer refuses to pay 

. as much as the statutory minimum wage, we might attempt 

to bargain with him in order to get him to comply with 

the law, but the fact that he refuses and insists on violat 

in9 the law puts that issue in a completely different 

cateqory, in our view. It does so because it is quite 

clear in our minds, at least, that no individual and no 

organization can bargain away somebody's legal rights, 

a member's legal rights. 

If in fact the reserve rule system is illegal 

and if in fact the plaintiff is being damaged by such 

illegal restriction, the Players Association can not possiblf 

accept in a package, as hae: been implied, the continued 

existence of such illegal restrictions no matter what else 

is given in the way of concession. 

Q And you h~ve expressed that view to representa-

tives of the clubs? 

A I have exp.rassed the view that it, is illegal. 

I don• t think that we have gone in·~o any detail about the 

underlying feeling that we have. 

MR. HUGHES: Then I move to strike the answer, 

your Honor, the preceding answer. If \~his was some attitude 

of Mr. Miller and the plui.yera uncommunictJ.ited to the defend-

SO'JTHERN oisTRfCT Q.')URT REPORTERS 
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ants, I submit it is inadmissible, and I move to strike 

it out. 

THE COURT: Mro Topkis? 

MR. TOPKIS: Could I ask a couple of other 

questions on voir dire, your Honor? 

Q Mr. Miller, have you expressed th~1 ultimate 

position that the reserve system is illegal to the owners? 

A Yea. 

Q And have you explained to them why you felt it 

to be illeqaJ.? 

A Yes. 

Q And hava you explained to them what yc,1u felt. yd .~! 

responsibilities ·1.:o your constituency, the players, were? 

1~ Yes. If I may explain, perhaps I can t:larify 

this, your Honor. 

In connection with drawing up the n11w basic 

1.greement, we explained, for example, to Mr ·~ Gaherin and I 
his associatea that the primary reason why we could JI to 

not have an agreement which incorporated the existing rese e 

rule system was that under advice of counsel, in view of 

all the circumstances, we would be liable to be a defendarit 

in a subsequent suit against the reserve rule system. 

O Now, Mr. Miller, there has been testimony here 

SOUTHERN Of STRICT COURT RE?ORTERS 
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MR. HUGHESs I still press the objection. 

THE COURT: · I will let the testimony stand, 

Mr. Hughes. 

MR. TOPKIS: I will go to something else, your 

Honor. 

THE COURT: Before you do, may I ask a question 

or two? This troubles me somewhat. 

Bearing in mind your activities that you have 

here recited, Mr. Miller, assume for the sake of argument 

that in such negotiations one side takes a positive positio 

and the other side says, •No, we don't recognize it, it's 

illeqal," do you mean to say that in the give and take of 

negotiations those seemingly irreconcil~ble positions can't 

be blunted and the substitute adopted which will make both· 

sides happy? I thought that is one of the biggest 

things that peacemakers effect, and you are telling me no, 

you stop. You say, ~If that is the way you l,ook at it, we 

can't pick up any negotiations with you." · 
\ 
\ . 

Isn't that what you are saying to me? That is 

what puzzles me. 

THE WITNESS: Not quite, your Honor. 

THE COURT: You straighten me out. 

THE WITNESS: We have never. said and never will 

say that continued discussions should n~t go on in an 

SOUTHERN DISTRICT COURT REPORTERS 
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problem. 

· THE COURT: Even with regard to the reserve syst m 
:'- - ;:-..~·-. 

;m~~~iauae that you label as illeqal? . 
· . .., . '!. :;.-. ·'~ . 

However, it is the THE WITNESS: Yes, sir. 
;. '.:;'.:~;_ ·:-:J?<; . 

'.~i;* }t:~Nf~~F ~osi tion of the management in signing a new basic agreement 
.: .. ;,"i-,:''.~.·.";~.t.' .. i:,·~~···. ~~ -· : . T -:.:,~ · - · , .. ;::-'-· ~ ~.:.::~··{( f:;·;:>. ' .' . 
·;} / '.;:!,~_;f.~for . three years that they would like to be relieved of the · 
:~ :: ·"""' .'f~-0 _:::-A~;:/.~ f:. · 

?~'; .. ¥' .}obligation to diecuss this. As a matter of fact, their 

. 9 .:.. . .. :f irat proposal to us , which they held to for weeks, was 

1cf that regardless of what happened in this case they wanted 

to be relieved of discussion for the full three years of th .. 
. I 

· · .. ~asic aqreement and have us admit in the agreemiant ·that the 

had no obligation to even discuss it with us. This was no 

our.posttion. 
15· ;.•. _., . ,. 

THE COURT: I think I understand. Ali.. right. 

17 

J~,;·, 

_19, 

2cf 

21:: 

.. BY MP.• 'l'OPKIS : 

0 Do I undfJ,rstand, Mr. Miller, that your basic 

' ·' prt;blem with ths reaarve system as you communicated that 
. \ . . p·:oblem to the management, is that it· has been a system:of 

·.eotal or absolute restraint? 

A Yes. 

I 
I 
I 
I 

\ 

0 And you were perfectly willinq to attempt to 

negotiate a s~atem of significantly lesser restraints which 
. .. ',:- . ..: .·:··· 

·. -- you said woulc! possibly make the entire system lawful, 

25 · .: ·· is that right? 
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MR. HUGHES: Your Honor, I submit that that 

is leadinq and augqestive. 

'l'BE COURT1 Objection sustained. 

Q Did you tell the owners what you would be willi 9 

to negotiate with them with reference to the reserve system 

A Yee, and wa made it clear at all times that we 

didn't think we had a premium on all the brains, and we 

urged that they make still other au9gestiona for our 

consideration, which they never did. 

'1'HB eOURT 1 X am no~ p~eaaing my point.a any 

.farther. You know I stayed away from interrupting through 

out this entire trial, and I am not going to start in now, 

but I do hope all of this will be thoroughly qone into by a 1 

the attorneys. I would like this meticulously developed. 

I don't want to be in a Position where I say to counsel 

later that old story about, •no you mind if I ask some 

questions?" and the lawyer says, "Certainly, your Honor, so 

long as you don't lose my case." \ 
\ 

I am going to count on you to develop this bit 

by bit, because I place a great deal of concern on this 

phase of the trial. 

MR • . TOPKIS: Your Honor will perhaps forgive me, 
then, if I seem to go over qround that has previously 

been covered because I do want to bring ~ut the whole story. 

SOUTHERN DISTRICT COURT REPORTERS 
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THE COURT: Sum it up if you go over previous 

' ground. 

Q Did you say anything, Mr. Miller, in your con-

versations with representatives of management about how 

you would view the legality of a reserve system which was 

modified in accordance with your suggestions or in accord-

ancr with suggestions which might come from them? 

MR. KRAMER: If your Honor will pei.~t, I think 

it would be ruore help and more importnt to your Honor 

if Mr. 'l'opkis could specify a time period, unless he means 

any time between '66 and the present. 

THE COURT a All right, .· .. let me suggest -this. 

You know what I am after. You are capable of delivering 

it. I know of nobody at the bar who can give it to a 

Judge better than you gentlemen. 

Short recess. Devise among yourselves how you 

are going to tackle it. 
. 

MR. TOPKIS: Very well, your Honor. 

THJ! CLERK: Short recess. All rise. 

(F;ecess.) 

SOUTHERN DISTRICT COURT REPORTERS 
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BY MR. TOPKIS: · 

Q Mr. Miller, I believe before the recess I was ask-

ing you about your conversations with representatives of 

the major leagues in connection with the reserve system and 

Mr. Kramer asked, I believe,that we fix a date for these con-

versations, so let me begin now _bY. putting this question to 

you. 

Did there come a time in your discussions with re-

presentatives of organized baseball, either as part of the 

joint study or as part of your negotiations for a new bB~ic 

agreement, in which or at which you discussed the legality! 

of the reserve system and the possible effect on its leq8.l; 

status of modification? 

A Yes. 

Q When was that time, sir? 

A I think there were i:.everal times. There were 

negotiations in late 1967 a~d early 1968 leading to the 

first basic agreement. Tha~e were discussions during the 
'1 

. \ . 
joint review period and there \f&re discussions in late '69 

and early 1970 during the negot}.ations of the new basic 

agreement. I cannot pinpoint dates for you, but there 

were numerous discassions. 
Q Now, in these numerc.us d:lscussions did you express 

substantially the same position as to th~ legality of the 

SOUTHERN D!Sn::lt:T CDURT l''EPORTERS 
UNl"rEO ST/1,"ES COURT House 

FOLEY SQUARE, N.Y., N.Y. UH7 TELEPHONE: CORTLAND 7"4590 
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reserve system and the effect on that legality of modificati l 

or did your position change? 

A It did not change with respect to the legality 

question and with respect to our proposals, they were to 

modify and not to abolish. 

Q And would you sum up for the Court what the position 

was that you expressed at these various meetings? 

A Basically the position was that it was our position 
. I 

that the reserve rule system w~s illeqal in that its re-

strictions were just about total, that it was inconceivable 

to us that you could have a g~ of baseball with no rules, 

but that it seemed quite reasonable to us that modifications 

which were less restrictive th~\ the present system c0uld be 

made, ware practical, and presumtilily could make the system 

safe from an attack in ter=s of its illegal~ty. 

Q You mean would make the system lawful? 

A Yes, sir. 
' MR. HUGHES: Well, your Hon:·r, I move to strike the 

answer. 

THE COORr: Motion granted. l~ is stricken and 

disregarded. 

Q Was anythinq said by you, Mr. Z..iller, as to the 

feasibility of your accepting the reservt system in its pre-

sent form as p~ of an overall package Cc.ntaining other 

SOUTHERN DISTRIC.T COURT R!:PORTER~ 
UNITED ST1~·res COURT HOUSE 

FOLEY SQUARE, N.Y., N.Y. l(l1J7 TELEPHl.)NE: CORTU\U 7-4500 
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A Yes. 

O Would you tell the court what you said? 

A We said that in view of our belief we could not 

agree to accept the present system in an aqreement and that, 

in fact, accepting it in a basic agreement would not make it 

legal either • 

Q Did you say anyt:!ling about your view as to the possi •le 

impact on the Players Ass1lciation of your accepting a new 

basic agreeJnent which approved the present reserve system? 

A Yes. As I testified before, I did say that we had 

been advised by counseJ. that under all the circumstances to 

accept that system in nn agreement would mnder ·us liable in 

terms of being a defen1lant in any future action against the 

reserve rule system. 

O Mr. Miller, you have heard the testimony in this 

courtroom from various witnesses on various occaaons that 

motJ.f ication of the ruserve system in various regards would 

i?ifect or tend to af fr!ct the level of in·teqri ty in baseball 

and the public acceptnnce of that inteqrlty. 

that testimony? 

A I do. 

Do you recall 

O Are you in accord with the views expressed by those 

witnesses? 

SOUTHERN DISTRICT COURY REPORTERS 
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A No, I am not. 

Q Would you tell tho Court why not? 

MR.HUGHES: Well, I object to that as repetitious. 

This isn't any · part of rebuttal. He has been into this 

subject extensively in their direct case, your Honor. 

THE COURT: What do you say, Mr. Topkis? 

MR. 'l'OPKIS: I had thouqht, your Honor, in view of 

the particularization by certain defense witnesses that it 

would be appropriate for Mr. Miller to comment briefly on 

that subject. 

THE COORTr All right, but comment briefly and do 

not expand. Let's have it now. What is your answer? 

THE WITNESS: May I have the question? 

TEE COURT 1 surely. Mr. ·court Reporter, please 

read it. 

(Question read. ) 

A There are several reasons 1 First, I have a qreat 

deal of confidence in the integrity of the p~ayers. I am not 
I 

at all convinced that their honesty and inteqrity is so. 

fragile that the system under which, after a qtven nUmber of 

years, they were free agents would result in a player not 

doinq his best for any reason. 

I have a feelinq that the integrity of the owners 

is tco qreat to accept the belief that they would tamper in 
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terms of attempt:i:aq, let us say, bribery on the basis of -

an offer of future employment. 

I do not believe it because the system in football, 

under which they can play out an option and do, no eviden 

has been presented to indicate that that has affected the 

inte9rity of the game. 

And finally, I do not believe so because the 

Players Association has indicated that a system under which 

a player could only approach a team in the other league see 

to me to answer all questions about the possible damaqe -to 

the inteqrity of the game. 

O Now, you have heard the testimony about various 

possible modificat~.ons of the reserve system, either along 

the lines of the PX'\, football right of a player to play out 

his option or ma.kinu a player a free agent at the end of 

five years or limitinq the number of free agents who could 

be signed or givir..g a player veto over trades at the end 

of ten years, tbf'JS8 various ·. ideas that have been under dis-
\ . 

cussion here. Would adopt.ion of any or all" of these· Change,, 

in your view, !lffect the quality of competiJ~n on the field~ 
~m. Ht1GHES1 Your Honor, this was qone into in · 

qreat lenqth on his second round of direct examination way 

back at the beqlnning of this trial. 

·MR. 'l'OP\tIS: Mr. Hughes is coriect, your Honor. 
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I withdraw the question. It slipped my mind. 

THE COURl': Very well, very well. 

Q Mr. Miller, in your experience does the right in 

management and employees t.o arbitrate salary disputes or 

wage disputes affect employer-employee relations adversely? 

A No. 

Q Have you ever known any industry in which suet1 a 

right operated so to affect employer-employee relations? 

A No. 

Q What has been the effect of the availability of 

arbitration? 

A In my experience, your Honor, the availability 

of arbitration has done nothing but improve the relationship 

between employers and employees. It has. done so for fairly 

obvious reasons, whether you are talking about the arbitratio1 

of grievances which arise under a contract or a grievance 

to arbitrate basic terms and conditions of ~ployment, j 
because the arbitration mechanism is used as a last resort in· 

\ . 
stead of using the strike weapon as a last resort, and there-

' 
fore almost regardless of satisfaction or dissatisfaction 

with a particular arbitration award, employer-employee 

relations have been better than if the only other alterna-

tive was to have a 11trike or lockout. 
• MR. KRAMBF.: If your Honor please, I move to strike 
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the last answer on the qround that I thought he was going 

to tell us about experience in other industries concerning 

arbitration of salary disputes, the only issue with which 

we are concerned. So far as I can tell from his answer it 

referred to arbitration of everything but salary disputes. 

'.l'BB COURT a Well , that may be so. · I will let the 
. \ . 

testimony stand and allow you an O?portunit~ for cross ex-

amination. 

MR. KRAMER: Thank you. 

MR. TOPKIS : May I ask a qualifying question, your 

Honor? 

'l'HE COOR!': Yes. 

Q Mr. Mille.r, your testimony just cc..ncluded, did you 

mean it to cover salary disputes as well as all other dis-

putes? 

A In my response --

THE COURT: No. Did you? Yes or no? Tha~ is 

all, really, Mr.Miller. 

THJ; WITNESS& I said it -

TfiE COURr: When you begin to expand 

r.'HE WITNESS : I'm sorry, your Honor. 

'l'HE COOR?: -- that is when we open the door for 
a great deal of reaction, you know. 

'l'HE WITNESSi Yes. 
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A The answer is yes. 

THE COOR!' : That 1 s all. 

Q Mr. Miller, to your knowledge do major league base-

ball players have unusual or extraordinary expenses which · 

differentiate them from employees in other businesses? 

A Yes, they do. 

Q What are those expenses, sir? 

A I think the primary el..'tra expense is related to the 

fact that so many players have, in effect, tw0 homes. They 

maintain -- many of them main 

THE COOR!': You told us that on direct, as I remembe , 

and you told it to us effectively. 

Is there anything else youwant t_o a.dd on that point 

that occurs to you other than what you already testified to, 

Mr. Miller? 

THE WI'l'NESSz They have other expenses, your Honor, 

in spring t.raininq, during which time the reimbursement they 

receive never makes them whole. They have ~enses on the 
. ' 

'· . road, and a major league player is on the road for one-half 

t.he season, and althouqh they get some reimbursement, in 

the majority of cases a player's on-the-road expenses ara 
greater than his reimbursement. 

THE COOR!': VefY well. 

o:: . . Mr. Miller, qoing back for just :a moment to your 
.... . 
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experiencs with arbitration, in your experience have you on 

occasion seen arbitrators consider intangibles as well as 

4 stat:btical data? 

5 MR. KRAMER: Objection. 

6 'l'BE COURT: That is a very general question. · It 

7 doesn't carry too much weight with it. It is allowable. 
1-

8 Objection overruled. 

9 A Yes. 

iO Q By what technique? 

l! THE COURl's In a qeneral way now we are talking. 

l2 A Most often by a hearing at which testimony was taken 

13 from both sides. 

14 Q Very well. Mr. Miller, have you had occasion to 

lS compute the average· major league life of a ballplayer? 
16 A Not personally. 
17 Q Have such computations been made under your super-

18 vision and pursuant to your direction? 

19 A Direction, but no·t supervision. 

20 O Have they been reported to you? 

21 A Yea. 

22 Q And have they been used by you in your negotiations 
23 and discussions with the management? 
24 

A Yes. 
25 . 

O And has exception ever been taken to the results 
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Q And what were the rsults as so found by people work-

inq under yc1ur direction and reported by you to the major 

league club ownt\rs? 

'!·dB WIT.VESS: May I enlarge on this , your Honor? 

'!'HE COOR t' : Within limits. 

THE WITNE:Sli: Because I think it might help to 

!larify one thing thathas been said and nevar explained. 

A The fig-.1re of 4-3/4 years as the average major 

leaqutJ life of r. pl .... ~,rer of those who stay 60 or more days 

Th~ major league baseball player's bene-

::it:ilan, pr;.sion, insurt\llC8 and health care plan, provides 

thF~ you L 1re not a member until you have 60 days of service, 

ani. ~at : s why that t.reak-off point. In the negotiations 

, .. 
! . I , 
i . 

! 
I 
I 

i·:ider thE. benefit plan, the actuary of the pension committee --

ann the p \?sion committ1~e is a joint body and the actuary f 

is employ1Y. jo: .. ;.t.ly -- was ask~d what was th:~ average I 
I • I 

craditv: major lea<;;'-' sel:vice of those member~ of theplan, I 
. I 

th,.._.E who became me1ube:... .. of the plan who have '60 or mo~e· days t 
and .. :.he four and three-qucu. ~r years -- rounded to the ·nearest. 

I 
quarter year -- is the figure ~"~vided ~ the actuary at I 
so~.a point in our negotiations una~. the benefit plan. I 

i 
Q Mr. Miller, in the course of ~ ":i!.r discussions with I 

SOUTH:.:RN DISTF!ICT COURT !CEPORTERS 
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.2 club owners about possible modification of the reserve s~em, 

3 bas the claim ever been put f o:rward by any representatives 
. .. 

· 4 of the owners that they were unable to pay the cost of any 

5 modif icatbn of the reserve system? 

6 
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13 
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A Quite the reverse. 

0 A simple answer to my. question is no? 
} 

A Sorry. No. 

THE COURT: ! say this facetiously. Have you got 

any more of those yellow sheets? I always feel a little ! 

relieved as you begin to unburden yourself by putting them 

on the ledge the~-e to your right. Have you got many left in 

front of you? 

MR. TOPKIS: I have qot one left. 

. THE COURT: All right. 

MR. TOPKIS: And as a matter of fact I will not us 

that. 

•.rHE COURT I Oh, come on. 

MR .. 'l'OPKIS: No further questions. 

THE COURT: No, I insist, please. 

MR. TOPKIS: No, your Honor, I was not 11•beinq mouse 

trapped or anything. 

THE COURT: Are you sui:e? 

!~. TOPKIS: It is a question that I think is 

unnecessary. 
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THE COOR!': I was just a little bit concerned about 

d~ ·wawere going on time. 

MR. TOPKIS: No. I should perhaps tell your Honor 

that we will not need to call the other witness whom we had I . 
tntended to call and in consequence, with the ~xception of I .. 
'.U'~ veeok, it is our current expectation that Mr. Miller will! 

~ . . I. 
>e our last witness. 

THE COURl': Fine. And that is said to me as of 

3s40 thm.afternoon. 

All right, cross examine, Mr. Hughes. 

MR.HUGHES: Mr. Hadden. 

THE COURT: I always look to the chief. 

MR.HUGHES: Mr. Hadden. 
' .... .; . . . . ~ MR. HADDEN: As well you should, your Honor.' · 

THE COURT: The chief designates the person, · or 

All right, Mr. Hadden, you are always welcome. 

MR. HADDEN: Thank you, sir. 

!ROss···EXAMINATION BY MR. RADDEN: 

' ' · 'o · · · Mr. Miller, in your rebuttal testimony, amonq other 

;ubjects that you have referred to, is your experience in the 

itee1 industry where, as I understood you, a prior history of 

:omewhat unsuccessful labor management relations was followed 

.p by a better relationship under the circumstances which 
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