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of freedom in those cases, the Court over forty years has offered up
in this guise an occasional liberal gesture to politically impotent
sects.3'? As pertains to my argument, those few cases simply have
no systemic importance.

In the nonestablishment stream where the vast bulk of cases
swim, three prominent features demonstrate the plausibility of see-
ing the Court as an institutional brake upon religious liberty. First
is the “divisiveness” theme, which quite avowedly circumscribes
religious activity in the interests of an orderly public life. While
there is more going on here than is immediately apparent, subordi-
nation of liberty to the needs of order is obvious.

Second is the constitutional annointing of the public school.
The public schoolroom has been and is primarily a vehicle for so-
cializing youth with values supportive of our political institutions,
““a culture factory.”3!® The Justices, in their candid moments, con-
fess their allegiance to this character-forming purpose of compul-
sory education.?* And we must see the negation of many forms of
parochial school aid as a function of this positive loyalty. Now,
whatever the public school is or is not, it is not dedicated to individ-
ual autonomy, religious or otherwise. The law makes everyone at-
tend, and escape to private alternatives is difficult for persons of
marginal means. Of course, socialization does not work unless it
subjects everyone to approximately the same influences. Here one
need only consult the superb article by Professor Coons to estimate
the antagonism between individual autonomy and our system of
public schools.3?®

The third theme has not been as fully explored in the literature.
William Marshall captured for us the pervasive principle of the
1984-85 term,*'¢ during which the Court strove to eliminate “sym-
bolic unions” of church and state. The putative vice here is im-
proper government “endorsement” of religion or a particular brand
of it to the supposed detriment of subscribers to unendorsed beliefs.

312. See cases cited supra note 235. These are the only Supreme Court victories for reli-
gious dissenters standing upon the free exercise conduct exemption. For some very recent
decisive defeats, see Bowen v. Roy, 106 S. Ct. 2147 (1986) and Goldman v. Weinberger, 106
S. Ct. 1310 (1986).

313. S. ScHuLTZ, THE CULTURE FACTORY: BOSTON PuBLIC SCHoOOLS, 1789-1860
(1973).

314. See, e.g., School Dist. v. Schempp, 374 U.S. 203, 241-42 (Brennan, J., concurring);
McCollum, 333 U.S. at 216-17 (Frankfurter, 1.).

315. Coons, Intellectual Liberty and the Schools, 1 J. L. ETHICS & PuB. PoL'Y 495
(1985).

316. Marshall, We Know It When We See It: The Supreme Court and Establishment, 59
S. CaL. L. REV. 495 (1986).
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One virtue of this formulation is finally to inter the bizarre defini-
tions of ‘“coercion,” which the Court has been offering. For in-
stance, it is more plausible (though perhaps incorrect) to describe
government aid to Catholic schools as an endorsement of sorts,
rather than a “coercion’ of non-Catholic taxpayers as involuntary
subscribers to that faith.>!” As Professor Morgan pointed out years
ago, given the miniscule amounts involved, only a conscience of
prodigious sensitivity could be so coerced.?!® Similarly, the com-
mon “aid” scheme which does not transfer any funds, but allows a
tax deduction or exemption for tuition paid by believing parents,
need no longer be branded tantamount to direct government fund-
ing. Aid thus given is not tantamount to direct funding.®'® It was
alleged to be so only so it could be invalidated by finding some in-
voluntary contributor to the religious enterprise. We also have a
more descriptively palatable approach to problems such as nativity
scenes and crosses on public property and voluntary prayer in pub-
lic school.

With respect for the sensitivities of non-Christians when con-
fronted by Christian symbols decking the common public square, it
is not helpful to speak in terms of ‘“coercion.” What is occurring
can better be described as an “endorsement.” Subscribers to the
“unendorsed” faiths are being told here that society, or at least the
state, does not equally serve or belong to them; the endorsed faith is
at home here, and theirs is not. This message of “‘at homeness™ and
its opposite message of outsider, alien, or intruder status is the vice,
and whatever feelings this engenders in the hearts and minds of
“outsiders,” those feelings are not fairly called “coercive.”

This analysis is grievously flawed. First, this problem of “at
homeness” and alienation is inherently insoluble. Like it or not, the
nature of governmental action is to take stands which some citizens
will reject due to their religious scruples. For example, ask a paci-
fist for his feelings of “at homeness” with federal taxation, about
one-third of which goes for instruments of mass violence, or a ‘“Pro-
lifer” about his discomfort with our constitutional order. The no-
tion that government makes decisions which steer a ‘“neutral”
course among religious belief is a comforting illusion, just as “‘value

317. See Lemon v. Kurtzman, 403 U.S. 602, 641-42 (1971) (Douglas, J., concurring).

318. See MORGAN, The Establishment Clause and Sectarian Schools: A Final Install-
ment? in CHURCH AND STATE: THE SUPREME COURT AND THE FIRST AMENDMENT n.134
(P. Kurland ed. 1975).

319. The best example of this bizarre reasoning is found in Bob Jones Univ. v. United
States, 461 U.S. 574, 591 (1983).



1987] NO RELIGIOUS TEST CLAUSE 733

free” politics is. If “symbolic union” is supposed to be an analysis
only of a very discrete set of issues—Ilike school prayer—it requires
a reworked formulation and a new justification, so that we know
why only these issues are so analyzed.

Second, the analysis is unwise because it is a characteristic judi-
cial approach to the problem. Judges decide cases piecemeal, which
means they evaluate one law and one demarcation line at a time.
Consequently, they will always find an “outsider” or non-endorsed
group in the discrete case before them. Therefore, all laws will be
invalidated. The most that can be hoped for, and all that Madison
envisioned, is a rough equilibrium over a period of time. For exam-
ple, non-Christians are rankled by public nativity scenes. Very well.
But who is more rankled by public schools these days than
Catholics and fundamentalist Christians? Jews and fundamentalist
Christians generally applaud American support of Israel. How do
most Muslims feel about that? Jews and non-Catholic Christians
until very recently have railed against parochial school aid;
Catholics, of course, saw either Protestarian or secular humanism
endorsed in public schools.>*® Everyone but Catholics sued Ronald
Reagan for his diplomatic recognition of the Vatican.®*! And so
on. The rejoinder here is not that the Madisonian vision of ever-
shifting majorities with no recurrent minority sect is demonstrably
valid. America certainly bears a Christian slant, but more and
more Christians think it brands them as outsiders. Rather, Courts
are institutionally unable to address the proper subject of scrutiny:
the whole system, over time. Put differently, to approach the issues
judicially with this analysis in hand is already to have rejected
Madisonian synthesis, and probably unwittingly.

Third, in looking at the flawed analysis, and with assistance
from Professor Moore, one must hesitate to call the “insider”’-*“out-
sider” effect of “symbolic union” a “problem.” Moore has argued
that religious groups often consciously seek and cultivate “outsider”
status for various reasons; among them is the boost it gives the
group’s powers of self-definition.*?> This supplements the earlier
point that all groups are, sooner or later, “outside” and adds an-
other layer of “insolubility”’: non-endorsed groups may want to be
non-endorsed. The basic reason is not elusive: religious communi-

320. See Lemon v. Kurtzman, 403 U.S. 602, 628-29 (1971) (Douglas, J., concurring); see
generally V. LANNIE, supra note 299.

321. See the list of plaintiffs in Americans United v. Reagan, 786 F.2d 194 (3d Cir. 1986),
cert. denied, 107 S. Ct. 314 (1986).

322, See generally R. MOORE, supra note 285.
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ties commonly strive to live eschatologically, that is, in the “end-
time” but now. They do not want to live in ordinary history but
instead want to live outside it. The most important example of es-
chatological communal norms in our culture is Jesus’ Sermon on
the Mount,>?* which is suffused with inversions of common sense
such as “the last shall be first.”>?* Jan Shipps describes the internal
communal life of Mormons in America as rooted in this same ten-
sion between worldly and eschatological norms.?>®> The friction is
built in: eschatological ethics are neither intended nor able to gov-
ern a concrete society organized for action in history.

Who would feel “at home” in the naked public square
portended by devotion to this kind of neutrality? An axiological
nudist? A person with no values? The problem is, no one has “no”
values. Symbolic union analysis being so ill-founded makes it diffi-
cult to tell whether the Supreme Court’s pursuit contributes to reli-
gious liberty. It is doubtful. But undoubtedly, the Court’s devotion
to these principles has cost us liberty. Even the Justices must admit
that the immediate effect of its Title I, “symbolic union” opin-
ions,*2¢ for instance, is a diminution of educational opportunity for
poor, learning-disabled children in inner city, parochial schools.
Anyone acquainted with urban public schools, especially in ghettos,
laments the consignment of poor children to public schools which
are often little more than custodial institutions.

These examples indicate that it is debatable whether the
Supreme Court has contributed to or taken away from the present
state of religious liberty—if indeed that describes the present state.
We should recall that it has been the political process which has
yielded the most important victory for religious freedom in our
day—the statutory prohibition on religious discrimination in the
work place.*?’ This civil rights law®?® may partially reflect a genu-
ine devotion to nondiscrimination on the part of lawmakers and
their constituents. But this seeming devotion to religious nondis-
crimination seems diminished by Henry May’s observation that it
would have been easier for a candidate critical of mainstream reli-

323. See Matthew 5:21-48; see also J. MEIER, supra note 77, at 54.

324. Matthew 2:16.

325. See J. SHipPS, MORMONISM: THE STORY OF A NEW RELIGIOUS TRADITION 109-29
(1985).

326. See Grand Rapids v. Ball, 105 S. Ct. 3216 (1985); Aguilar v. Felton. 105 S. Ct. 3232
(1985).

327. See 42 US.C. § 2000e-2(a) (1982).

328. This provision was originally Title VII of the 1964 Civil Rights Act. Civil Rights
Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (1964).
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gion to be elected President in Jefferson’s time than in our own.>*® 1
suspect that it is not principled devotion to tolerance, nor principled
belief at work, but instead a large dose of indifference, and an
equally large habit of mind fostered by the conditions of pluralism.

One condition is that pluralism, or the presence of many diverse
beliefs, sects, and churches in one place at the same time, makes
religious certitude—the notion that God requires my beliefs, and
that others are wrong—an extremely fragile commodity. The aver-
age person, by relativizing all belief, may well cope with the pres-
ence of “good” people who subscribe to different religions or to
none at all.3*°

Second, certain intellectual habits follow from politically salient
religious belief in a pluralistic society with democratic institutions.
As Jeffrey Poelvoarde remarks, “Since the public realm is consti-
tuted by more than one religious group, attempts to persuade fellow
citizens on issues of public policy must find a basis of appeal wider
than only the language and authority of one tradition.””33! In other
words, even a Madisonian politics of religious faction generates a
non-sect-specific, if not a secular, public discourse. Poelvoarde con-
tinues: “[O]n the issue of abortion, Catholics who wish to persuade
other religious groups to join with them in the condemnation of
abortion must explain why abortion is not simply a ‘Catholic’ con-
cern. And all of them must explain to non-religious citizens why
abortion is not simply a religious concern.”®*> Another example
drawn from Catholic political activity is the recent Bishops’ Pastoral
Letter on the American Economy.>** While deeply rooted in tradi-
tional Catholic thinking, the Pastoral is addressed to a wider audi-
ence—the public—and thus it reads much like a ‘‘secular”
document. Indeed, a popular criticism of the letter is that it sounds
like something the Democratic Party Platform Committee would
have written about twenty years ago.

A third feature of this pluralism is that this public discourse has

329. MAY, Intellectual History and Religious History in IDEALS, FAITHS, AND FEELINGS:
ESSAYS ON AMERICAN INTELLECTUAL AND RELIGIOUS HISTORY, 1952-1982, at 158 (H.
May ed. 1983).

330. See I McMaster & Stone, supra note 165, at 299; ESsAYs, supra note 130, at 3, 14-15.
See Bradley, supra note 283, at 299, 314-15.

331. Poelvoarde, The American Civil Religion and The American Constitution in forth-
coming volume by American Enterprise Institute.

332, Id

333. The Text of the Pastoral, officially titled “Economic Justice for All: Catholic Social
Teaching and the U.S. Economy” (June 1986), is available from the National Conference of
Catholic Bishops, Washington D.C. On Catholic social teaching generally, see M. Novak,
FREEDOM WITH JUSTICE (1984).
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most often taken the form of “rights” talk, a jargon which is part of
our tradition as much as religion is, even among religionists who do
not believe in rights at all. Two examples illustrate this “rights”
talk. The Unification Church headed by the Reverend Sun Myung
Moon is ecclesiologically authoritarian, and church doctrine proba-
bly envisions an authoritarian polity. Yet, when subjected to what
he considered an unfair tax prosecution, Reverend Moon, his law-
yers (including Laurence Tribe), and an impressive interfaith array
of religious supporters criticized the tax prosecution in liberal,
democratic “rights” talk.?** Less recently, nineteenth-century
American Catholics argued that public funding of parochial schools
was an issue of fundamental religious equality and liberty.>** But at
the same time, the Church bitterly denounced western individual-
ism and religious freedom, and the American hierarchy was still
determined to resist accommodation with American culture and in-
stitutions.®*® The lesson here is that the desires or preferences or
even selfish interests of American church groups are publicly articu-
lated as claims of “right,” and “rights” by definition extend to other
religions as well. Thus, the medium of the message has a leavening
effect upon sectarian rivalries.

The Mormon decisions obliquely illustrate this third “self-exe-
cuting” feature of pluralism.3*’” There, the Supreme Court evi-
dently felt obliged to deride Mormon beliefs as “not religious” in
order to circumscribe them. In reality, the Justices probably saw
the problem as clearly involving a religion, or at least a sect, one
which radically negated certain mainstream Christian, and there-
fore American, practices. Apparently the Justices did not think they
could simultaneously curtail Mormon practices (a curtailment de-
manded by Christian necessity, as they perceived it) in a sect-equal-
ity regime, and admit that those practices were religious.

The final witness to the dynamic underlying modern develop-
ments is our present Supreme Court. While its members may be
driven by a commitment to abstract principles or to a constitutional
philosophy of religion, they, no less than Madison, must “sell” their
ideas to the people. This selling is necessary since the Court’s

334. CONSTITUTIONAL IssUES IN THE CASE OF REv. MOON: AMICUS BRIEFS
PRESENTED TO THE UNITED STATES SUPREME COURT 10 (Studies in Religion and Society.
vol. 10) (H. Richardson ed. 1984).

335. See J. PRATT, supra note 39, at 190-203.

336. On the “adjustment™ of Catholicism to American institutions, see E. SMITH. supra
note 34, 185-225 (1972).

337. See supra notes 292-93 and accompanying text.
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church-state opinions are so prominently featured in the popular
media. What has been the Court’s sales pitch? It seems to me at
least that the “divisiveness” rationale is the primary argument.®3®
The Court says that its defense of principles we do not share pro-
tects us against the zealotry and fanaticism of our neighbors.>*°

A recent Second Circuit case abundantly illustrates the discus-
sion so far.3*® Hasidic Jews believe in a strict segregation of the
sexes from a very early age.?*! Because of a more inclusive desire to
maintain their distinctive values, Hasidim generally separate them-
selves from society as much as possible,>? surpassing even the
Amish in their desire to be left alone. One consequence is that
Hasidic girls are educated in private schools which do not enroll
boys. Now, federal law entitles all “educationally deprived” chil-
dren living in low income areas like the Williamsburg section of
Brooklyn to “remedial” classes at public expense.?*® It used to be
that public school employees conducted the mandated classes in the
school of eligible youngsters,*** including Hasidic girls. But in
1985, the Supreme Court decided that this arrangement welded a
“symbolic union” between church and state.>** The Hasidim and
public school officials then sought the required “neutrality” by con-
ducting classes in public schools. Since Hasidic beliefs require seg-
regation, Hasidic girls were taught in a separate wing of the public
school by Yiddish speaking women.3*¢ The Second Circuit struck
this down as another violation of government “neutrality” toward
religion.3¥” New York City’s argument that mixing Hasidic girls
with other students violated the Hasidic faith, and would end in a
refusal to send the girls at all, went nowhere.>*® “The lengths to
which the City has gone to cater to these religious views, which are
inherently divisive,” Judge Kearse wrote, “are plainly likely to be
perceived, by the Hasidim and others, as governmental support for
the separatist tenets of the Hasidic faith.”**° In fact, the regular

338. See supra notes 310-11 and accompanying text.

339. Id

340. See Parents’ Assoc. of P.S. 16 v. Quinones, 803 F.2d 1235 (2d Cir. 1986).

341. Id at 1237.

342, Id

343. Id.

344. Aguilar v. Felton, 473 U.S. 402 (1985).

345. See Grand Rapids School Dist. v. Ball, 473 U.S. 402 (1985); Aguilar v. Felton, 473
U.S. 402 (1985).

346. Quinones, 803 F.2d at 1237.

347. Id. at 1240-41.

348. Id. at 1238.

349. Id. at 1241.
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public school students would think “the City’s Plan may appear to
endorse not only separatism, but the derogatory rationale for sepa-
ratism expressed by some of the Hasidim.”3%° The “derogatory ra-
tionale” was the stated fear of Hasidic Jews that too much contact
with non-Jewish youngsters would eliminate the isolation necessary
to cultural preservation.35!

Many observations demand mention. We will indulge a few,
and linger over none. First, this analysis is perfectly consonant with
Supreme Court guidelines. Second (and this is not contradictory of
the first), the case is on all fours with the validation of Amish sepa-
ratism in Wisconsin v. Yoder.>*> But the Amish are quaint, and not
politically agressive like Brooklyn’s Hasidim, a difference which
may well explain the disparate judicial treatment. Third, the
Hasidim are a consummate example of religious outsiders who like
it that way. They do not want to feel “at home” in our culture for to
do so would mean they had ceased being Hasidic. Fourth, Judge
Kearse’s “likely to be perceived” and “may appear to endorse” lan-
guage’>® affirms that the focal point of “symbolic union” analysis is
the feeling of “outsideness” among non-endorsed spectators. Fifth,
the opinion is the absurd but logical result of judicial abandonment
of Federalist Ten. It is simply absurd to suggest that New York
City is “endorsing” Hasidic Judaism, or “symbolically uniting”
with it. It is even more ludicrous to suppose that the rest of us need
judicial protection from a government entente with this brand of
Orthodox Judaism. Yet, this shortcoming is inseparable from the
judicial enterprise. Maybe, just maybe, if you look at this episode in
isolation, you can detect some faint endorsement, and that is the
only vantage point available to a court. But there are good reasons
why Hasidim do not meander about the public square: viewed as a
whole, the sum of political outcomes is deeply hostile to their be-
liefs. In Federalist Ten terms, the political system itself will erase
any endorsement of Hasidic beliefs in short order. Sixth, the opin-
ion amply details the thoroughly illiberal intent and effect of mod-
ern judicial interventions. Note initially that the Hasidim secured
the desired protection for religious autonomy and dissent through
the political process. Note too that judges, and not politicians,
branded the desire to be different “inherently divisive” and *“‘deroga-

350. Id.

351. Id. at 1238.

352. 406 U.S. 205 (1972).

353. Quinones, 803 F.2d at 1241.
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tory,”3%* sufficient grounds for reversing the political outcome. Fi-
nally, note one plausible summation, one I have offered elsewhere as
the animating feature of the post-1947 judicial effort:*>®> our judge-
made constitutional law is not designed to protect religious dissent
and shield it from forced absorption into the cultural mainstream,
but is intended to do exactly the opposite. And anyone who thinks
that the Second Circuit decision represents some ‘‘value neutral”
resolution of the controversy better think again, for there is no
value-free sanctuary in this area of the law.

Now we can pause over the central teaching of the episode. The
main point has not to do with the dismaying result or with the ap-
plication of “neutrality” analysis, but with the justification offered
for the principle of neutrality itself. In the end, the very same fear
of sectarian oppression which the federalists ultimately capitalized
on is still at work. Judge Kearse wrote: “The rationale behind the
requirement of neutrality is, in part, that governmental actions giv-
ing even the appearance of favoring one religion over another are
likely to cause divisiveness and disrespect for government by those
who hold contrary beliefs.”3%¢ Then, quoting from the Supreme
Court’s opinion in the Bible-reading case, she concluded: “The
wholesome ‘neutrality’ of which this Court’s cases speak thus stems
from a recognition of the teachings of history that powerful sects or
groups might bring about a fusion of governmental and religious
functions.”3%’

The testimony is this: The judiciary’s church-state principles do
not resonate with popular sentiments. They seem counterintuitive
to the average citizen and the Court knows it. Does it make sense,
for instance, that our government should be neutral between Chris-
tianity and the Baha’i faith, or that a Krishna disciple should feel as
““at home” in America as a Methodist? There is certainly no such
“neutrality” as a descriptive matter, and almost no one expects it as
a normative one. Another example: in United States v. Ballard 3>®
the Court noted the Constitution’s agnostic approach to assertions
of faith: all such truth claims are equally true or, if you like, equally
false.’*® They are all matters of opinion. Yet, ordinary believers do
not feel that way: they believe what they believe because they detect

354. Id.

355. See supra note 282 and accompanying text.
356. Quinones, 803 F.2d at 1240.

357. Id.

358. 322 U.S. 78 (1944).

359. Id. at 86.
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superior qualities in their beliefs. In each example, the Court’s prin-
ciples are legal fictions designed to govern a people who feel
otherwise.

This leads to the second half of the testimony. These unpopular
principles are sold as instruments of self-protection, as a Machiavel-
lian Golden Rule. Unless the Court articulates and the people
abide them, we will be like Northern Ireland or Lebanon, embroiled
in consuming religious animosities. This is of course a fantastic no-
tion, and the Justices have never even attempted to provide any evi-
dence that the Lebanonization of our politics is an empirical
possibility. Still, case after case justifies its holding with precisely
this rerun of the eighteenth-century article VI story.

IV. THE MORAL OF THE STORY

Objections that I have inaccurately related the past or unfairly
interpreted some judicial opinion will likely be the most common
critical response to my argument. Criticisms rooted in such “corre-
spondence” notions of truth, that my conclusions do not corre-
spond to the historical evidence or to constitutional source
materials, are welcome, and must be confronted one by one. Here, I
hasten to emphasize two caveats: as to the claim in Part III*% at
least—that conditions of pluralism account for the regime’s histori-
cal development and present condition—my aim has been only to
submit a plausible argument, not an exhaustively documented one.
The latter is not possible, and there are surely counter-examples.
Whether they outweigh my positive examples is, I submit, doubtful.
Also, consider the alternative case before concluding from counter-
examples that my argument fails. Consider especially the rather un-
documented competing paradigms exemplifying the Rule of Inverse
Proportion®®! in the Introduction.

Two less frequent but nevertheless prominent objections are no
cause for concern. My experience in discussing constitutional law
with students (and yes, with professors and judges) reveals a vocal
minority whose first and unyielding assumption is maintenance of
the present intensive level of judicial intervention. Some people sim-
ply cannot conceive of a sound theory that results in a significantly
diminished and much less intellectually challenging judicial assign-
ment. Put the other way, any such result renders the theory un-
sound. Since such a modest judicial (and scholarly) role is precisely

360. See supra text accompanying notes 267-359.
361. See supra text accompanying notes 1-19.
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the upshot of my analysis, there is nothing to appease them with but
abandonment of the whole theory. If the theory need be aban-
doned, it is not because of a priori assumptions like this one. Simi-
larly there is little to say to the reader whose only criterion for
judging constitutional law is the political acceptability of concrete,
programmatic results. Choose an issue—parochial school aid, na-
tivity scenes, school prayer—and there are some whose only con-
cern is to either condemn or condone. There is little to say to such
persons, because they and my arguments are operating in different
frames of reference. The criterion of “truth” here is not political
savvy but adequacy as an explanation of the sources. These are not
really “criticisms” anyway: observations from different frames of
reference are just that, observations and not critiques. It is rather
like inquiring upon observing the “Mona Lisa,” “How does it
work”—that is, substituting function for beauty as the element of
value. The “Mona Lisa” does not “work,” but few regard that as a
shortcoming of the portrait.

The most important anticipated objection deserves more careful
consideration. I suspect that many may be willing to concede that
the history is more or less sustainable, and that our regime of reli-
gious liberty is largely a political outcome. But even so, the proposal
will be rejected on the grounds that it is not morally acceptable. At
the heart of this critique is a fundamental characteristic of much of
the best and most original recent work in constitutional theory, ex-
emplified by the works of Cass Sunstein,>*? Kenneth Karst,3%* and
Sanford Levinson.’%* It is woven into the recent casebook by Sun-
stein, Stone, Tushnet and Seidman.3%® It is the implicit premise of
much of Critical Legal Studies writing, and in some, but not all,
attempts to locate an “American Civil Religion.”?%¢ This charac-

362. See, e.g., Sunstein, Legal Interferences with Private Preferences, 53 U. CH1. L. REv.
1129 (1986); Sunstein, Interest Groups in American Public Law, 38 STAN. L. REV. 29 (1985);
Sunstein, Naked Preferences and the Constitution, 84 CoLUM. L. REV. 1689 (1984) (Sunstein
states that the Constituion’s purpose is to promote public good).

363. See Karst, Paths to Belonging: The Constitution and Cultural Identity, 64 N.C.L.
REv. 303, 377 (1986) (Karst proposes that a study of Constitutional history shows that ours
is a *“society characterized by tolerance and ‘the spirt of mediation.’ ™).

364. Levinson, Constituting Communities Through Words That Bind: Reflections on Loy-
alty Oaths, 84 MicH. L. REv. 1440 (1986) (Levinson argues that the purpose of loyalty oaths
is to preserve community among American citizens).

365. G. STONE, L. SEIDMAN, C. SUNSTEIN & M. TUSHNET, CONSTITUTIONAL LAw 5
(1986).

366. The seminal article on American civil religion is still R. Bellah, Civil Religion in
America, 96 DAEDALUS 1 (Winter 1967). The best recent article on the topic is Poelvoade,
supra note 331.
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teristic I call (with little originality) “the communitarian urge” in
constitutional law. The “urge” is for some unifying conception of
American public life, some overarching account of the ‘“public
good” or public philosophy, in sharp contrast to the pork barrel
politics of mere “interests,” so that we may begin to articulate the
outlines of a truly national community.

Professor Sunstein’s carefully argued case against “raw political
preferences” as a constitutionally sufficient justification for law is
the best exposition of these solidaristic accounts of constitutional
law.>%” Sunstein is not reiterating the familiar notion that some
political outcomes —indeed, some entire areas of public policy like
criminal procedure or freedom of speech—need to be compared to a
judicially-crafted, normative framework. Rather he is talking about
all law, and saying that naked majoritarianism is never enough. Im-
plied then is a normative system with comparative reference points
for all legal subjects—‘“‘constitutional philosophy,” a prescriptive
for public life as such. Where shared—or at least superimposed—
principles of public life are so exhaustive that the justified expecta-
tion is that community cannot be far behind.

This urge for national Community unifies the Supreme Court’s
church-state cases.*®® The judicial vehicle for wider indulgence of
the urge promises to be a new ‘“rational basis” test. Already an
examiner of all law, the rationality requirement has previously
served only one useful purpose: by imagining legislative scenarios
of means and ends, it has allowed us to divert our eyes from the raw
political hardball, which actually explains much legislation. Simple
“losers” in the political process, like the now legendary opticians,**
may then disappear from concern. Recent cases like Cleburn3™
and Palmore®”! indicate a judicial willingness to subject all law to
the tests of “impartiality” and “neutrality.” This idealistic ap-
proach requires more than popular support as a justification, and is
designed to expose political outcomes to the scrutiny of a politically
detached, philosophical system.

The communitarian impulse differs sharply from political effects
of “pluralism” here described. The urge may even be a self-con-

367. See Bradley, supra note 283, at 327-30.

368. See gencrally Sunstein, Naked Preferences, supra note 362.

369. See Williamson v. Lee Optical Co., 348 U.S. 483 (1955) (Court held that an
Oklahoma regulatory system for opticians had a rational basis and was therefore
constitutional).

370. Cleburn v. Cleburn Living Center, 105 S. Ct. 3249, 3259, 3261 (Stevens, J., concur-
ring); Id. at 3263-75 (Marshall, J., concurring in part, dissenting in part).

371. Palmore v. Sidoti, 464 U.S. 1035, 1038-39 (1984).
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scious attempt to displace “the interest group liberalism” which has
long enjoyed favor in political science literature: the fundamental
distaste among communitarians is for public policy molded not by
the light of truth but by politics. Bear in mind that the Golden
Rule itself, sans the Machiavellian spin, is little more than enlight-
ened self-interest; despite its presence in Jesus’ moral discourse, it is
not rooted in Christian insight or experience. It is traceable to He-
rodotus’ writing in the fifth century B.C., and has subsequently en-
joyed the life of a common proverb.*”? In all, it is just not morally
inspiring to be told that the foundation of constitutional liberty was
a system of ambition, jealousy, and parochialism of our hallowed
founding generation. For instance, one of the government-funded,
Bicentennial, celebratory projects is “baseball cards™ of the fifty-five
framers. I doubt that the vital statistics on the back of Roger Sher-
man’s card will include his hatred for Catholics.?”*

The lack of moral enthusiasm among intellectuals and other
capitalistic commentators is instructive, and probably parallels the
communitarian urge in constitutional law. At their best, both capi-
talism and the pluralistic account of religious liberty promise an
outcome which is tolerable. Neither aspires to philosophy or truth;
quite obviously, neither the market nor the ballot-box is a likely
means to those ends. Neither carries anything like a “vision,” Uto-
pian or otherwise. In each case, no attempt is made to realign the
moral priorities or political wisdom of individuals. In each, these
are taken as givens, even as they are presumed to be detrimental to
the “public good.” It is therefore easy to see how the honorable and
understandable urge for community cannot abide such approaches
to “constituting” our public life.

Since inquiry is best served when a decisive disagreement over
fundamentals is clearly stated, rather than obscured by sentiments
of ecumenism or fellowship, there is here conclusive parting of the
ways. But the precise fork in the road must be identified. All that
I maintain is that the communitarian urge is misplaced in constitu-
tional law, and in a precise but important sense. The Constitution is
hospitable to community, and I think should our collective decision-
making process—our politics—produce more community in our so-
ciety, proper Constitutional interpretation should accommodate it.
This reflects the easily observable fact that the radical individualism
and subjectivist morality running through our present Constitu-

372. See J. MEIR, supra note 77, at 70.
373. See supra note 95 and accompanying text.
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tional jurisprudence is an exogenous growth grafted onto the Con-
stitution by modern liberalism. The Constitution though does not
“make” community, nor is it an active agent of greater solidarity.

Since, like most misplaced good ideas, this one is mischievous,
even dangerous to personal liberty, some statement of reasons prop-
erly accompanies the farewell. If the communitarian urge is one in
constitutional law, one is prompted to imitate the audacious soul
who asked, “What would you do with the grail once you found it?”
What would we do with a constitutionally-grounded account of the
public good? Enforce it judicially? How? Preach it as a sermon to
incoming Congressmen? Read it aloud on the Fourth of July?
Here, the Cooley lectures by Professor Greenawalt are insightful 374
Striving to ascertain a ‘“‘shared conception of the public good” and
to determine where religious conviction falls within—and with-
out—it, Greenawalt hesitates to call this constitutional analysis.
Rather, he is precise to note that this is only what “liberal democ-
racy” entails.>”® This is fine as long as we remember Professor Gar-
vey’s exception to this concession: we simply are not talking about
constitutional law here.37¢

Another related reason why the communitarian urge is mis-
placed in constitutional law is best illustrated by the candid discus-
sion in Frank Michaelman’s Harvard Law Review Foreword.”’
From the text alone, the casual reader might think Michaelman’s
discussion of the “republican tradition” was constitutional his-
tory.*’® But a more careful look at the text and at a frank footnote
reveals it is not so intended.*”® Rather, Michaelman, and appar-
ently the communitarians, are talking about imposing their philoso-
phies upon us. But these systems have little to do with the
Constitution.

Another related and more contentious reason why the commu-
nitarian urge is misplaced follows. The urge is one in constitutional
law; yet, the Constitution is so often beside the point. One surmises

374. See Greenawalt, Religious Convictions and Lawmaking, 84 MicH. L. REv. 352
(1985).

375. Id. at 357.

376. See Garvey, A Comment on Religious Convictions and Lawmaking, 84 MicH. L.
REv. 1288, 1293 (1986).

377. Michaelman, Foreward: Traces of Self-Government, 100 Harv. L. REV. 4 (1986).

378. Id. at 17-55. This excerpt includes Michaelman’s review of the republicanist theo-
ries of (primarily) Cass Sunstein, who evidently intends them as a guide to deciphering the
actual thoughts of the historical Framers. Michaelman seems unpersuaded that a history
lesson, as opposed to a speculative philosophical discussion, actually occurs.

379. Id. at 36 n.175.
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that systems founded in the communitarian impulse operate in dif-
ferent frames of reference than does constitutional law. Their crite-
ria of truth are like those of philosophy: breadth and completeness,
“incontestable” starting points, and rigorously derived inferences
and conclusions. These criteria overlap only to a limited extent
with those most often associated with constitutional exposition
(those which I have relied upon): language, structure, originating
context, history, and judicial exposition. Readers will notice that
herein lurks the deep, methodological heterodoxy now fracturing
constitutional theory. What is the frame of reference, or criterion of
validity, appropriate to constitutional reasoning? We need not re-
solve that question, for there is value in simply noting that divergent
frames of reference are at work. But any purported resolution
should well consider that some entities, great works of literature
and classic texts, like the Bible for example, evoke their own frames
of reference. I suspect that the Constitution is another example,
and I am quite sure that it does not evoke a philosophical reference
point.

What one can do at this point is to observe problems or advan-
tages of the pluralistic account of the communitarian urge, describe
them carefully, and identify the perspective from which those ad-
vantages are detected. The pluralistic account is rooted in presenta-
ble constitutional sources, and thus is a better explanation of our
Constitution. The pluralistic account addresses and locates the
communitarian urge in its theory. Madison referred in Federalist
Ten not only to religious opinion, but also to opinions about govern-
ment as causes of political faction.?®® The generic phenomenon de-
scribed was righteous political sentiment. A comprehensive public
philosophy is one example. The “communitarian urge” is not as
absent from the pluralistic account as one might think; it is identi-
fied as part of the problem. It most certainly is not part of the
solution.

A second advantage to the pluralistic account is the one origi-
nally reckoned: it is the more effective guarantor of personal liberty,
both individually considered and (just as important) from the per-
spective of communities not politically organized like families and
other mediating institutions. All truth claims, not just religious
ones, are potentially divisive and thus potentially oppressive. Con-
structing a “national community” upon shared premises will cer-
tainly be hampered by the centrifugal forces of freedom, and will

380. THE FEDERALIST No. 10, supra note 173, at 79.
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have to overcome those concerns to succeed. Indeed, personal au-
tonomy is concededly inapposite to most of these analyses, which
are at least “post-liberal” conceptions with little solicitude for mod-
ern Western individualism. As far as I can tell, groups organized
around insights different from those likely to undergird a “national
community”—practically all churches, for example—will fare little
better. So, those whose value judgments are dependent upon a com-
mitment to liberty in both senses should hesitate to follow the path
of the communitarians.

A last advantage to the pluralistic approach is that so far the
communitarian schemes proposed cannot work. They cannot
achieve even their own stated objective of community, at least not
in the United States as we know it. The problem is religious belief,
its prevalence, and its nature. The vast majority of Americans are
self-consciously religious. Religious claims characteristically, and
as experienced by the ordinary believer, are inclusive of political
claims, and stand in critical judgment of them. That is, faith is po-
tentially destructive of attempts to ground community in shared
political commitments. My guess is that only the most prodigious
and most tyrannical socializing effort—if that— could conceivably
overcome this religious obstacle.

There is even deep irony here. If one’s objective is American
community, the most effective means is quite obvious: make the
most widely-shared faith commitments into a public philosophy.
Probably the closest we can come to “national community” is pre-
cisely what the pluralistic account gives us: a politics containing
the religiosity of the people. That is what the founders used reli-
gious tests for. “General” tests were, more than anything else, a
unifying symbol, a stamp of communal identity. They did not ex-
clude officers so much as remind Americans who they were. Put
more simply, if there is to be a national community in this country,
it will have to be a religious and therefore a Christian one. That the
Court and some commentators would use the Constitution’s guar-
antees of religious freedom to invert this—to chase religion into the
“private” sphere and found a unified public sphere upon political
speculation—is, among other things, sobering.

V. CONCLUSION

The final advantage to the pluralistic account is that it works.
By “works” I mean that we enjoy a reasonable amount of civic
peace and unity, as well as substantial liberty. And the “machine”
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has worked precisely because it never aspired to a “right answer” to
the contending claims of religious factions. Since the outstanding
feature of our history has been how religion has confounded every-
one’s expectations for it, a “right answer” can hardly be conceived.
At least no one has yet conceived one. Just think of the Framers’
expectations. Wouldn’t they be surprised to learn that the largest
denomination in this country is Roman Catholicism, and that half
of all believers are either Catholic or Baptist?*®! Or, would nine-
teenth-century guardians of the republic be chagrined to learn that
Mormonism is now the closest thing we have to an “American”
religion—not in its theology but in its clean, well-scrubbed, free en-
terprise face? The Supreme Court’s attempts at a “right answer,” at
a constitutional philosophy of church and state, have not been ad-
mired for their coherence, practical utility, or anything else. The
genius of the pluralistic account has been its modest ambition to
preserve modicums of liberty and order, and to leave truth to
others. It has been reasonably good at that. Given the nature of the
problem and how tragically other societies have wrestled with it,
that is saying quite a lot.

381. According to a recent study, Catholics are more than 42% of church adherents,
Baptists approximately 169%. See B. QUINN, CHURCHES AND CHURCH MEMBERSHIP, Table
1 (1982).



