








The Scope of Precedent

frameworks and broadly articulated rationales, by contrast, will seldom rise
to that level. While consequentialist originalism is theoretically consistent
with a broad definition of precedent in those rare cases where a precedent's
general prescriptions or animating principles have achieved supermajorita-
rian acceptance, the more likely scenario would seem to be one in which
substantive rules enjoy supermajoritarian support while other elements of
judicial opinions do not. The effect would be to align consequentialist
originalism with a restrictive paradigm of precedent in order to avoid
privileging judicial pronouncements whose supermajoritarian support is
wanting.

But supermajoritarian acceptance is not the only consequentialist ratio-
nale for following precedent. Consequentialists also contend that the Consti-
tution's original meaning should yield to judicial precedent in situations
where an overruling would create "enormous costs."2 20 Again, this argument
applies most naturally to judicial results-the example of paper money re-
mains salient-rather than abstract or extraneous rhetoric. Still, it is possi-
ble that departing from a prior court's generalized statements or doctrinal
frameworks could threaten substantial disruption.

Recall the example of McDonald v. City of Chicago, in which the Su-
preme Court discussed the selective-incorporation framework that has been
applied in numerous cases involving the assertion of constitutional rights
against the states.22' Revising that framework would create serious costs by
undermining settled expectations. It would also increase the expenditure of
judicial resources as future courts attempted to understand and apply the
new regime. These implications are significant from the consequentialist
perspective. Further, they illustrate the general point that, when transition
costs are great, the consequentialist position can be consistent with defer-
ence to aspects of Supreme Court opinions such as doctrinal frameworks
that extend well beyond their central rulings.

On balance, then, consequentialist originalism will often cohere with a
restrictive understanding that limits the precedential effect of constitutional
decisions to their substantive results. But given the theory's overarching con-
cern with functional costs and benefits, consequentialist originalism may
suggest a more inclusive understanding of precedential scope under limited
circumstances. As with the example of common law constitutionalism, con-
sequentialism's normative premises provide the basis for its definition of the
proper precedential scope.

3. Pragmatism

The scope of precedent takes still another shape within pragmatic ap-
proaches to interpretation. Pragmatic judging, as described by proponents
such as Justice Breyer, resolves constitutional disputes by relying "heavily on

220. McGinnis & Rappaport, supra note 3, at 836.

221. 130 S. Ct. 3020 (2010); see also supra Section I.C.2.
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purposes and related consequences." 222 At the same time, pragmatism places
a "thumb on the scale in the direction of stability" 223 for purposes of
"mak[ing] the judicial system and the law itself workable." 224 While the
touchstone is practical results, there is recognition that the benefits of stand-
ing by precedent can be considerable.

This focus on practical benefits should inform the definition of prece-
dential scope. Legal stability can result from adherence to peripheral pro-
positions as well as central ones. Likewise, stability can emerge from the
preservation of sweeping principles as well as fact-intensive rulings. Prag-
matic theories of interpretation accordingly must remain open to the possi-
bility that the efficacy and soundness of the legal system is best promoted by
adopting an inclusive view of precedent. Indeed, this type of thinking might
explain Justice Breyer's approach in cases such as Parents Involved, in which
he acknowledged the status of a past statement as dicta but described it as
warranting deference because it "provides, and has widely been thought to
provide, authoritative legal guidance."225 From the pragmatic perspective, it
is unconvincing to argue that a given proposition has no claim to deference
based on some "rigid distinction[ ] between holdings and dicta."226 There
must be a more careful inquiry into the practical effects of construing prece-
dents broadly versus narrowly.

The role of reliance expectations reinforces the correlation of pragma-
tism with an inclusive approach to precedent. Stakeholders may make for-
ward-looking decisions based not only on what the Supreme Court
concludes but also on what it says along the way. Pragmatists tend to be
solicitous of reliance interests, whether reliance manifests itself in terms of
public expectations227 or private decisionmaking228 (or both). The pragmatic
position implies that, if protecting reliance expectations can furnish practical
benefits, those expectations should not be dismissed as inapposite merely
because they attached to a passage that might technically be defined as
dicta. 229

222. BREYER, supra note 179, at 81; see also id. at 82 ("[T]he Court can and should take
account of purposes and consequences, of institutional competences and relationships, of the
values that underlie institutional collaboration, and of the need to assert constitutional
limits.").

223. Id. at 153.

224. Id. at 149.

225. Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 831 (2007)
(Breyer, J., dissenting). Parents Involved is discussed supra in Section I.C.1.

226. Parents Involved, 551 U.S. at 831 (Breyer, J., dissenting).

227. See BREYER, supra note 179, at 152 ("[T]he public's reliance on a decision argues
strongly (but, as Brown shows, not determinatively) against overruling an earlier case.").

228. See, e.g., Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877, 925-26
(2007) (Breyer, J., dissenting) (adopting a broad view of the types of reliance expectations that
are relevant to the stare-decisis calculus).

229. See Parents Involved, 551 U.S. at 831 (Breyer, J., dissenting) (arguing that the plurality
"must explain to the courts and to the Nation why it would abandon guidance set forth many
years before, guidance that countless others have built upon over time, and which the law has
continuously embodied").
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It does not follow that considerations of reliance or stability must always
carry the day, for ultimately "the judge must make a pragmatic decision,
weighing the harms and benefits of stability against change." 23 0 The point is
simply that factors such as reliance and stability should not be treated as out
of bounds based on a conception of precedential scope as "an exercise in
mathematical logic." 231 Countervailing concerns of policy and morality may
justify departures from precedent even when such departures would create
instability and disrupt reliance interests. But at the threshold level of defin-
ing the scope of precedent, the superficial line between holding and dicta
should not foreclose a deeper inquiry into the relative benefits of retaining
or jettisoning a flawed decision.

At the same time, pragmatism does not require that all dicta be infused
with constraining force. Where a point was not "fully argued," received in-
adequate attention from the Court, or was "hedged" in the Court's opinion,
it may be treated as nonbinding;232 factors such as a statement's evident
depth of deliberation are linked to practical considerations such as its likeli-
hood of error. Notwithstanding these limits, however, pragmatism implies
receptiveness to an inclusive view of precedent in which presumptive defer-
ence can extend beyond an opinion's narrow holding.

4. Conventionalism

Another useful illustration of the relationship between interpretive
methodology and the scope of precedent is the "conventionalist" mode of
constitutional interpretation. 233 Conventionalism seeks to effectuate "the
consensus view about the meaning" of constitutional provisions "in the
legal community of today."2 34 Part of respecting that consensus view is
deferring to judicial precedent. 235 Among the asserted benefits of conven-
tionalism is the constraint of judges: "conventionalism basically shuts off
the courts as an avenue for social change." 236 Along with constraint

230. BREYER, supra note 179, at 149.

231. Parents Involved, 551 U.S. at 831 (Breyer, J., dissenting).

232. Kirtsaeng v. John Wiley & Sons, 133 S. Ct. 1351, 1368 (2013); see also supra Section
III.A.

233. Thomas W. Merrill, Bork v. Burke, 19 HARV. J.L. & PUB. POL'Y 509, 509 (1996).

234. Id. at 511.

235. See id. at 513 ("The conventionalist interpreter would be alert for, and would always
exhibit a bias in favor of, the status quo-understood here to mean the existing consensus view
about legal meaning in the contemporary legal community.").

236. Id. at 522; see also Thomas W. Merrill, The Conservative Case for Precedent, 31 HARV.

J.L. & PUB. PoL'Y 977, 981 (2008) ("A judiciary that stood firm with a strong theory of prece-
dent would rechannel our nation back toward democratic institutions and away from using
the courts to make social policy."); Thomas W. Merrill, Originalism, Stare Decisis, and the
Promotion ofludicial Restraint, 22 CoNsT. COMMENT. 271, 273 (2005) (urging "a strong theory
of precedent on grounds of judicial restraint").
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comes enhanced stability through a decreased incidence of disruptive
transition. 23 7

The conventionalist approach seems to imply support for the inclusive
paradigm of precedent.2 38 The inclusive paradigm gives formal effect to a
broad array of judicial assertions regarding the current state of the law. In so
doing, it provides meaningful constraint on future jurists. By comparison, a
more restrictive view of precedent would allow substantial leeway for courts
to disregard what had previously been settled. The restrictive view also cre-
ates the potential for heightened instability by limiting the types of proposi-
tions to which future judges must defer-another result that is in tension
with the conventionalist philosophy. For the conventionalist method to have
its desired effect of constraining judges and promoting an incremental,
Burkean approach to the law, 23 9 it should be paired with an inclusive para-
digm of precedent that sweeps widely in determining which judicial proposi-
tions are entitled to deference.

As with the example of common law constitutionalism, the convention-
alist approach to precedent also has implications for the creation of prece-
dents in the first instance. 240 The inclusive view of precedent need not be
license for judges to engage in wide-ranging lawmaking on the understand-
ing that their pronouncements will carry forward with binding force. To the
contrary, just as future judges must give due regard to existing precedents,
today's judges must exercise restraint in crafting their own opinions if they
are to embody the conventionalist ideal. An inclusive definition of precedent
is thus consistent with the conventionalist model, but it must be combined
with a restrained mindset on the part of the judges who create the prece-
dents of tomorrow.

5. Other Normative Commitments and Constitutional Understandings

Beyond the interpretive methodologies discussed above, the relationship
between precedential scope and interpretive theory can be reinforced by ex-
amining other commitments that inform the role of precedent in adjudica-
tion. These premises may arise as part of a fully articulated theory of
interpretation, or they may reflect discrete arguments or assumptions. In
either case, they shed additional light on the connection between normative
theory and precedential scope.

Professor Dorf, for example, has defended something like an inclusive
view of precedent based in part on rule-of-law considerations. He argues
that, "[w]hen a court discards the reasoning of a prior opinion as merely

237. See Merrill, supra note 233, at 512-13 (defending interpretations that "provide the
least disruption to settled understandings that can be discerned in the surrounding legal
landscape").

238. Cf id. at 514 (describing the "sources of conventional meaning" to include "Supreme
Court precedent, read broadly").

239. See generally id. (drawing on the work of Edmund Burke in defending the conven-
tionalist method of interpretation).

240. See supra Section III.C.I.
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dictum," it threatens to "relegate[ ] the prior decision to the position of an
unjustifiable, arbitrary exercise of judicial power." 241 Professor Farber has
also invoked the rule of law in arguing against the practice of confining prior
constitutional decisions "to their facts." 24 2 Even so, he cautions that respect
for precedent is not the same as treating prior decisions as rigid rules. In

general, the better approach is to characterize constitutional rulings as flexi-
ble "standards," making it "easier to gain and then maintain majority sup-
port for them."2 43

Professor Solum has drawn on the rule of law to advance a very different
position. He defends a "neoformalist conception" of precedent in which
"[ilndividual cases have holdings that are limited to their legally salient
facts" and "[o]nly a line of cases can develop a rule that approximates legis-
lation."244 Professor Solum's theory suggests sympathy for a restrictive con-
ception of precedent that curbs the Supreme Court's ability to articulate
sweeping doctrinal frameworks that venture far beyond the case at hand.

Professor Caminker, another scholarly authority on the role of prece-
dent, has defended inferior-court obedience on grounds including "judicial
economy," "national uniformity of federal law," and the "decisionmaking
prowess" of superior courts on matters of legal interpretation. 245 Such a view
is consistent with the inclusive paradigm of precedent, as highlighted by Pro-
fessor Caminker's argument that lower-court judges should obey "well-con-
sidered dicta" from the Supreme Court.2 46  For some jurists and
commentators, by contrast, the proper relationship between the Supreme
Court and lower courts takes a different form; recall Judge Leval's view of
the lower courts' "responsibility to deliberate and decide the question which
needs to be decided." 247

It is also important to bear in mind the role of constitutional text. By
speaking in terms of a "judicial power" that extends to "Cases" and "Con-
troversies"248 Article III arguably suggests that deference should be withheld
from judicial hypothesizing 249 and perhaps even rulemaking.250 Likewise, one

241. Dorf, supra note 14, at 2029-30. Professor Dorf notes a potential exception where the
subsequent court "suggests an alternative basis for the outcome of the precedent case." Id. at
2030.

242. Farber, supra note 6, at 1183.

243. Id. at 1202.

244. Solum, supra note 155, at 191.

245. Caminker, supra note 43, at 36-43.

246. Id. at 73.

247. Leval, supra note 63, at 1250.

248. U.S. CONsT. art. III, § 2.

249. See Leval, supra note 63, at 1259 ("Given that the court's sole constitutional authority
is to decide cases, what should we make of the constitutional legitimacy of lawmaking through
proclamation of dicta? It is simply without justification.").

250. Bhagwat, supra note 124, at 998 (noting the argument that "the fundamental role of
courts, as understood traditionally and even today, is to resolve a particular dispute and to
grant a judgment, not to pronounce law").
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might view the scope of precedent as defined in part by the distinction be-
tween "inferior Courts" and "one supreme Court," which may imply the
binding force of Supreme Court decisions on lower federal courts. 251 Such
arguments could potentially be supplemented or complicated by founding-
era understandings regarding the structure of the judicial branch.25 2

Finally, deference to wide-ranging judicial statements might implicate
the constitutional separation of powers. Judge Leval has emphasized this
point in contending that, when judges "promulgate law through utterance of
dictum made to look like a holding," they "seek to exercise a lawmaking
power that [they] do not rightfully possess." 2 53 Justice Scalia recently ex-
pressed comparable sentiments (albeit in a different context) in United States
v. Windsor, where he asserted that the Court's "authority begins and ends
with the need to adjudge the rights of an injured party who stands before
us." 25

4 This perspective suggests a concern about judges veering into the
policymaking realm that is constitutionally committed to the political
branches-a concern that is exacerbated by an inclusive view of precedent.255

It is these types of theoretical and constitutional arguments from which
the scope of precedent is derived. Thinking of precedential scope in terms of
holdings and dicta misses a great deal of conceptual nuance that resides
below the surface. The question of what a precedent "stands for" cannot be
determined in a vacuum. It depends on a web of normative and method-
ological premises that determine the proper ends of constitutional
interpretation.

251. U.S. CONsT. art. III, § 1; see also AMAR, supra note 204, at 232 ("The big idea here is
that 'inferior' courts should generally be bound by the interpretations, implementing
frameworks, specific holdings, precedential implications, and remedial precepts-the doc-
trine-of the Supremes."); Akhil Reed Amar, The Document and the Doctrine, 114 HARV. L.
REV. 26, 80 (1999) ("Article III authorizes ... doctrinal decisions to be made by 'one supreme
Court,' which presides over various 'inferior' federal courts and state courts in federal question
cases."); Caminker, supra note 153, at 834 ("[interpreting the supreme-inferior distinction as
creating a principal-agent relationship in which inferior courts implement the will of the Su-
preme Court responds most coherently to the Framers' concerns about decentralized access to
centralized authority."). Butcf Bhagwat, supra note 124, at 985 ("[Tlhe term 'inferior,' as used
in Article III, does not necessarily mean 'subordinate,' nor is it necessarily a constitutional
endorsement of a highly hierarchical organization for the judiciary.").

252. Cf JAMES E. PFANDER, ONE SUPREME COURT: SUPREMACY, INFERIORITY, AND THE

JUDICIAL POWER OF THE UNITED STATES 41 (2009) ("[Tlhe Framers' very conception of a
unitary and hierarchical, rather than a plural and horizontal, judiciary presupposed a duty on
the part of lower courts to obey their superior."); id. at 38 ("[Tihe Framers surely assumed
that inferior federal courts would apply the decisional rules of the Supreme Court, thus em-
powering litigants to gain the benefit of more conventional local justice without the necessity
of litigating all the way to the Supreme Court.").

253. Leval, supra note 63, at 1250.

254. United States v. Windsor, 133 S. Ct. 2675, 2699 (2013) (Scalia, J., dissenting).

255. See Leval, supra note 63, at 1259.
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6. Summary: Precedential Scope and the Supreme Court's Role

Whether they arise from normative arguments, constitutional under-
standings, or some combination thereof, varying conceptions of the judicial
role are crucial to the scope of precedent. Under the restrictive paradigm of
precedent, the Supreme Court is, first and foremost, an adjudicator. Its abil-
ity to issue pronouncements with binding effect in future disputes is limited
by the facts of the case before it. Only the Court's narrow applications of law
to fact-not its generalized or peripheral ruminations-will receive
deference.

The inclusive paradigm reflects a different depiction of the Supreme
Court, one in which the justices are lawmakers and managers. They possess
the power to articulate detailed rationales and doctrinal frameworks that
will carry forward with binding force.2 6 And their authority to issue binding
declarations derives from their managerial duty to provide meaningful gui-
dance to the federal judges who implement their legal commands.2 57

One might also endorse the inclusive view of precedent based on the
belief that structural features of Supreme Court decisionmaking serve to
neutralize the threat of overreaching. The Court is a multimember institu-
tion that is populated by justices of varying jurisprudential sympathies.2 5 8

The grander the proposition, the more difficult it is to cobble together five
votes in its favor. 259 To the extent that one perceives these institutional dy-
namics as safeguards against Supreme Court overreaching, the inclusive
model may be more attractive. The same is true if one believes that the
modern Court is too wary about sweeping broadly in its rulings. Doing too
little can lead to the perpetuation of unsound rules, lingering uncertainty,
and conflict among lower courts.260 The inclusive paradigm ensures that, at
the very least, whatever the Supreme Court does say will have maximum
impact.

Surveying these competing perspectives underscores the extent to which
normative commitments and understandings of the judicial role will inform

256. See Bhagwat, supra note 124, at 1000 (criticizing the "abrupt declaration of broad,
forward-looking rules" and proposing "incremental rulemaking[ ] through case-by-case for-
mulation of narrow rules necessary to resolve particular disputes").

257. See, e.g., United States v. Bloom, 149 F.3d 649, 653 (7th Cir. 1998) ("The Court can
hear only a small portion of all litigated disputes; it uses considered dicta to influence others
for which there is no room on the docket.").

258. BREYER, supra note 179, at 154 ("[B]ecause life tenure for the justices means a Court
membership that changes only slowly over time, it also means that different members ap-
pointed after long intervals by different presidents may well have different philosophical
views."); Kozel, supra note 24, at 1878-80.

259. See Grove, supra note 171, at 10 ("It will often be challenging to assemble even a five-
member majority for an expansive opinion. . . . These institutional constraints establish the
(very real) practical boundaries of maximalism."); cf Frank H. Easterbrook, Ways of Criticizing
the Court, 95 HARV. L. REV. 802, 808 (1982) ("'[F]ull exposition' and disagreement coincide
because the more the Court tries to explain the nature and limits of its principles, the more
targets for disagreement it presents.").

260. See supra Section III.B.I.
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the definition of precedential scope.261 The scope of a precedent is not some-
thing to be discovered or divined. Scope is constructed through the lens of
interpretive theory. It would be incorrect to say that a precedent can stand
for anything that an interpreter wishes, but it is equally mistaken to describe
precedential scope as entirely independent of the interpreter's deeper theo-
retical commitments.

D. The Scope of Statutory and Common Law Precedents

While the previous Section focused on the scope of precedent in consti-
tutional adjudication, a comparable analysis applies to statutory and com-
mon law cases.

1. Statutory Precedents

Within the statutory context, a restrictive approach to precedent would
extend deference only to the application of a particular statute to a discrete
set of facts. An inclusive approach would go further. It would permit the
Supreme Court to set forth a conclusive interpretation of a disputed statu-
tory term that would govern future cases notwithstanding their divergent
facts.2 62 It would also empower the Court to craft binding doctrinal
frameworks for guiding the interpretation of statutes, as epitomized by the
two-step Chevron2 63 framework in the field of administrative law.26 4 In its
most potent form, the inclusive approach may even accord deference to
methodologies such as textualism and purposivism.2 65 Although statutory
methodologies do not generally receive deference as a matter of federal prac-
tice,2 66 such deference arguably could promote values such as stability, pre-
dictability, and respect for prior judicial statements-values that animate
the inclusive paradigm of precedent.

261. This point applies not only to the American federal system but also to precedent-
based adjudication more generally. See Jan Komdrek, Reasoning with Previous Decisions: Be-
yond the Doctrine of Precedent, 61 AM. J. COMP. L. 149, 158-60 (2013) (contrasting "legislative"
and "case-bound" approaches to precedent and arguing that "the conception of the 'proper'
judicial reasoning differs from one jurisdiction to another"); Thomas W. Merrill, Judicial
Opinions as Binding Law and as Explanations for Judgments, 15 CARDozo L. REV. 43, 78 (1993)
(arguing that "whether one thinks a more conventional, careful, and precedent-bound judici-
ary is good or bad will depend on one's vision of the role of the courts in society").

262. See supra Section II.A (discussing indicia of deliberation as a potential limitation on
the inclusive paradigm of precedent).

263. Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43 (1984).
264. See supra Section I.C.2.

265. See, e.g., Gluck, supra note 97, at 1762-64.

266. See id. at 1754 ("Methodological stare decisis ... is generally absent from the juris-
prudence of mainstream federal statutory interpretation . . . ."); cf Nicholas Quinn Rosen-
kranz, Federal Rules of Statutory Interpretation, 115 HARV. L. REv. 2085, 2144-45 (2002)
(noting within the context of statutory interpretation that "the Justices do not seem to treat
methodology as part of the holding of case law"). But see Gluck, supra note 97, at 1754 (sug-
gesting that the practice may be different in some states).
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Again, the choice between these options will depend on foundational
interpretive and constitutional premises. If one ascribes great importance to
preserving stability and disseminating guidance, one will be favorably in-
clined toward the inclusive paradigm of precedent. By comparison, a more
limited depiction of the judicial role will lead to skepticism of the inclusive
paradigm due to its greater tendency to displace congressional commands
with judicial gloss.

2. Common Law Precedents

Much the same is true of common law precedents. The scope of a com-
mon law precedent depends on considerations including the perceived bene-
fits of abiding by prior decisions, the proper role of the Supreme Court in
disseminating guidance for lower courts to follow, and the degree of re-
straint that judges ought to demonstrate in resolving the cases before them.
These factors are not derived from the superficial categories of holdings and
dicta. They are matters of normative valuation and competing understand-
ings about the appropriate operation of the judiciary.

Some jurists and commentators may view the common law as a domain
in which legal evolution must occur incrementally and at the margins. Such
an approach would create tension with an inclusive paradigm of precedent
that allowed the Supreme Court to establish, in one fell swoop, a broad
framework that was binding on future jurists. But others might defend the
utility of broad frameworks in converting the common law from a space of
uncertainty into a source of ascertainable and stable black-letter law. For
proponents of the latter position, an inclusive approach to precedent would
be legitimate and desirable. And, of course, a host of intermediate positions
are available, including the view that certain pockets of the common law
should embody a restrictive approach to precedent while others should re-
flect an inclusive approach.

IV. REFORMING PRECEDENTIAL SCOPE

The Supreme Court's jurisprudence of precedent suffers due to its es-
trangement from interpretive theory. Judicial vacillation between the inclu-
sive and restrictive paradigms often occurs without sufficient elaboration of
the underlying premises that inform the scope of precedent. That deficiency
fuels the perception of the doctrine of stare decisis as unprincipled and re-
sult oriented.2 67

267. See, e.g., Adrian Vermeule, Essay, Common Law Constitutionalism and the Limits of
Reason, 107 COLUM. L. REv. 1482, 1529 (2007) ("[C]ommon law theorists show that judges
often implement their biases precisely by distinguishing between precedents based on immate-
rial or irrelevant dimensions-by holding that dog owners are safe if the bite occurred on a
Tuesday.").
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Addressing this problem begins with a shift toward analytical trans-
parency, which illuminates the deeper implications of precedential defer-
ence. From there, the remaining task is leveraging that transparency in
pursuit of a jurisprudential approach that is consistent across cases.

A. Analytical Transparency

The first step in reforming the treatment of precedent is straightfor-
ward. It requires the pursuit, led by the Supreme Court, of analytical trans-
parency in the application of precedent. That means moving beyond the
superficial categories of holdings and dicta-or, better yet, ignoring those
categories altogether-to grapple with the deeper justifications for constru-
ing a decision broadly or narrowly.

Transparency is distinct from judicial candor.2 68 Analytical transparency
entails not only accurately describing one's reasons for acting but also en-
gaging with the normative premises that motivate the action. It is candid for
a judge to say that her motivation in refusing to defer to a prior statement is
the statement's status as dicta. In the same way, it is candid for the Supreme
Court to defend its withholding of deference from prior statements that
were merely "descriptive."2 69 Yet those rationales fail the test of analytical
transparency, for they do not explain why unnecessary or descriptive state-
ments are unworthy of deference.

The norm of analytical transparency does not require a judge to provide
a comprehensive account of which paradigm of precedent she endorses as a
general matter. It demands only that she explain the application of her rea-
soning to the case at hand. Does she adopt a narrow reading of precedent
based on concerns about error costs or beliefs about the proper judicial role
as defined by Article III? Does she adopt a broad view of precedent based on
the perceived virtues of stability and judicial constraint?270 Addressing ques-
tions like these is the path to an analytically transparent doctrine of
precedent.

There are numerous examples of analytical transparency in the case law
and commentary. 271 Consider, for example, Justice Breyer's inclusive ap-
proach to precedent in Parents Involved,2 72 or Judge Leval's defense of a far
more restrictive view.273 The goal is to convert this sporadic practice into a
uniform convention. Such a convention would foreclose the dismissal of
prior propositions simply because they were descriptive or uttered in dicta.

268. See, e.g., David L. Shapiro, In Defense of Judicial Candor, 100 HARV. L. REV. 731, 734
(1987) ("A judge ... fulfills any requirement of candor when he believes what he is saying
about the force of a particular case.").

269. United States v. Stevens, 130 S. Ct. 1577, 1586 (2010).

270. See supra Section III.C.

271. For illustrative examples, see supra Section I.B.

272. See supra Section I.C..

273. See supra Section I.B.
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Likewise, the convention would deny deference to wide-ranging and genera-
lized statements, such as broad rationales and doctrinal frameworks, absent
some explanation of the underlying objectives being pursued. The result
would be a jurisprudence that does a better job of clarifying the factors that
ultimately define the scope of precedent.

B. Jurisprudential Consistency

Once transparency is established at the level of the individual case, the
next step is pursuing jurisprudential consistency across cases. If the doctrine
of stare decisis is to have independent force in shaping judicial behavior, it
must discourage judges from making case-specific modifications based on
their individual, subjective assessments.

Achieving consistency across cases is more challenging than achieving
transparency in any particular case. The reason is simple: different cases can
present matters in a different light, encouraging judges to alter their ap-
proaches to suit the facts at hand. Despite these challenges, the threshold
pursuit of analytical transparency increases the likelihood of consistency
from case to case. Transparency encourages judges to disclose their reasons
for treating some past propositions as binding and others as dispensable.
Once those reasons are made plain, they are available for external stakehold-
ers to scrutinize and cite. When submerged intuitions about precedential
effect are excavated and expressed as intelligible rules, their disciplining
power is enhanced. 274 The act of articulating premises may also make those
premises clearer to the judge herself, improving the prospects of a transpar-
ent and consistent account of precedent.

Even so, the relationship between precedent and interpretive theory
raises serious questions about the plausibility of achieving jurisprudential
consistency. The Supreme Court has not adopted a consistent interpretive
methodology. Instead, it exhibits an interpretive approach that is fundamen-
tally pluralistic. 275 Factors including text, enactment history, pragmatic eval-
uation of policy results, and principles of justice all have occasional roles to
play, without any overarching theory to determine which considerations are
appropriate in which circumstances. 276 The Court's interpretive pluralism
complicates its handling of precedent: If the justices cannot agree on a set of

274. Cf Scalia, supra note 183, at 1179 ("[W]hen, in writing for the majority of the Court,
I adopt a general rule . . . I not only constrain lower courts, I constrain myself as well.").

275. See, e.g., Andrew B. Coan, The Irrelevance of Writtenness in Constitutional Interpreta-
tion, 158 U. PA. L. REV. 1025, 1063 (2010) (noting the "substantially pluralist cast" of "con-
temporary American constitutional practice"); Gary S. Lawson, Reconceptualizing Chevron
and Discretion: A Comment on Levin and Rubin, 72 CHI.-KENT L. REV. 1377, 1383 (1997)
("There is no consensus in our legal system about the appropriate significance or weight to be
given to the many considerations that plausibly can be thought relevant to statutory interpre-
tation."); Cass R. Sunstein, Leaving Things Undecided, 110 HARV. L. REv. 4, 13 (1996) (recog-
nizing that "the Supreme Court has not made an official choice" among constitutional
theories).

276. See Kozel, supra note 24, at 1875-91.
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principles to guide legal interpretation, how can they consistently apply de-
rivative principles of precedent? Perhaps the current, undertheorized state of
the law is the best we can hope for in a world of interpretive pluralism.277

In matters of precedential strength, interpretive pluralism seriously im-
pedes the consistent treatment of prior cases. The Court has explained that
the question of whether a precedent should be overruled depends on,
among other factors, the importance of correcting a given judicial error.278

But the impact of error cannot be determined in the abstract. It requires
consulting an interpretive methodology to determine what types of harms
are legally relevant.279 For some jurists and commentators, a precedent is
problematic if it creates unjust results. For others, considerations of justice
are generally inapposite; precedents are problematic only insofar as they de-
part from the Constitution's original meaning.280 Interpretive theory is the
metric for wading through these arguments and assessing the fallout from
an erroneous decision. Without deliberate reference to interpretive theory,
the calculus of whether to overrule a dubious precedent is necessarily
incomplete.

As compared with the determination of precedential strength, the defi-
nition of precedential scope appears to have yielded greater consensus among
Supreme Court justices. In practice, there appears to be substantial agree-
ment among the sitting justices that the Court's institutional role is, at least
occasionally, to issue generalized guidance that the lower courts must follow.
Indeed, the prevalence of the inclusive paradigm implies as much. 281 There
also seems to be support for the notion that codifying statements and broad
doctrinal frameworks can warrant deference, including deference from the
Supreme Court itself, even when they are extended far beyond the factual
contexts from where they originated.282 Thus, it may be that, despite their
varying interpretive sympathies, the justices of the Supreme Court have gen-
erally coalesced around an inclusive view of precedent, albeit with some no-
table exceptions. 283

If the justices have embraced something like an inclusive view of prece-
dent, jurisprudential consistency becomes a possibility. Still, it is important
to recognize the consequences of such a conclusion. First, the Court would

277. See Fallon, supra note 14, at 125-26 ("[Vjiews about matters of background principle
almost certainly dominate the interstices of doctrinal argument and guide contestable judg-
ments.... [T]he justification for this submersion of what is most fundamentally at stake must
be that this is a second-best way of implementing the Constitution under circumstances of
reasonable disagreement.").

278. See, e.g., Citizens United v. FEC, 558 U.S. 310, 378 (2010) (Roberts, C.J., concurring)
("When considering whether to reexamine a prior erroneous holding, we must balance the
importance of having constitutional questions decided against the importance of having them
decided right.").

279. See Kozel, supra note 24, at 1864.
280. See supra Section III.C.2.
281. See supra Section I.C.
282. See supra Section I.C.
283. See supra Section I.B.
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be foreclosed from dismissing past statements as undeserving of deference
merely because they were nonessential, counterfactual, or "descriptive."284
There might be other legitimate reasons for withholding deference, such as
an evident lack of deliberation. 285 But well-considered statements would be
entitled to some degree of deference notwithstanding their status as dicta.
Second, accepting the inclusive paradigm implies other understandings on
the part of the Court, including the conclusion that Article III permits a
fairly wide-ranging view of binding precedent.

Even assuming that the Court has found its way to something like an
inclusive vision of precedential scope, analytical transparency would im-
prove if the Court were to make its approach-and the reasons behind that
approach-more explicit. Of course, it is possible to delay consideration of
foundational motivations in the name of fostering consensus. In the
meantime, the normative and interpretive implications of precedent could
remain below the surface. Sooner or later, however, the deeper arguments
surrounding the proper scope of precedent will need to rise to the surface if
the doctrine of stare decisis is to achieve true consistency and coherence.

V. COMPARATIVE INSTITUTIONAL CONSIDERATIONS

This Article's topic has been the treatment of Supreme Court precedent
in federal litigation. Before closing, I offer a few comments about the scope
of precedent in other institutional contexts. I begin by considering adjudica-
tion in the federal appellate courts. I then turn to the scope of Supreme
Court precedent as applied by the states, whose sovereignty raises important
questions of federalism.

A. Circuit Law

Decisions of a federal court of appeals are binding on district courts
within the relevant circuit.286 They also exert horizontal force on future ap-
pellate panels, which are required to follow circuit law.28 7 Generally, only an
en banc court of appeals may overrule a panel decision, although some cir-
cuits have developed procedural alternatives to streamline the process. 288

284. See United States v. Stevens, 130 S. Ct. 1577, 1586 (2010).

285. See supra Section II.A.

286. Eg., Caminker, supra note 153, at 824.

287. E.g., United States v. Collins, 415 F.3d 304, 311 (4th Cir. 2005) ("A decision of a
panel of this court becomes the law of the circuit and is binding on other panels unless it is
overruled by a subsequent en banc opinion of this court or a superseding contrary decision of
the Supreme Court." (quoting Etheridge v. Norfolk & W. Ry. Co., 9 F.3d 1087, 1090 (4th Cir.
1993)) (internal quotation marks omitted)).

288. See, e.g., 7TH CIR. R. 40(e) (providing a mechanism for overruling circuit law with-
out an en banc rehearing upon approval by a majority of active judges); Outlaw v. Airtech Air
Conditioning & Heating, Inc., 412 F.3d 156, 160 n.1 (D.C. Cir. 2005) ("Because this part of
our opinion rejects a prior statement of circuit precedent, it has been considered separately
and approved by the full court.").
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The vertical and horizontal operation of circuit precedent bears some
resemblance to the operation of Supreme Court precedent. The similarity
may suggest that questions of precedential scope should be resolved the
same way in both domains. But to assume such equivalence would be pre-
mature. There are meaningful grounds of distinction between circuit court
precedents and Supreme Court precedents. For example, intermediate ap-
pellate courts may tend to make more interpretive errors than the Supreme
Court. This is not necessarily due to any lesser competence but rather to the
fact that the Supreme Court ordinarily gets to benefit from a circuit court's
reasoning in reaching its own decision, while the reverse is not true. A re-
duced risk of error may also result from the Supreme Court's light docket, 28 9

as well as from the substantial attention its cases receive from interested
parties who provide diverse perspectives in the form of amicus curiae briefs.
Because increased risks of error can dilute the net benefits of precedential
constraint, there is a basis for concluding that circuit court decisions should
be construed more narrowly than Supreme Court decisions in both vertical
and horizontal operation.

The same conclusion might follow from the Supreme Court's unique
position atop the judicial hierarchy. If one adopts a view of the Supreme
Court as the federal judiciary's manager, it is appropriate for the Court to
exercise broad powers to issue binding guidance, even in the form of genera-
lized and wide-ranging statements. 290 That justification does not carry the
same resonance with respect to federal appellate courts, which have smaller
areas of oversight and more cases through which they can explicate the law.

By contrast, considerations of uniformity, consistency, and stability that
are associated with deference to Supreme Court precedent remain salient in
the context of circuit precedent. What is more, adopting different principles
of scope for Supreme Court and circuit precedents might prove'troublesome
to administer. In light of the administrative costs, there is an argument for
applying a single model of precedential scope to Supreme Court decisions
and circuit court decisions alike.

For present purposes, there is no need to proceed beyond these outlines.
Extrapolating any further would require a comprehensive analysis of the
ramifications of circuit precedent. In constructing a system of precedent, the
initial step should be examining the implications of constraint at each level
of the judicial hierarchy. Only upon completing that project can we deter-
mine whether the benefits of a uniform approach outweigh the costs of dis-
regarding court-specific considerations.

B. State-Court Interpretation

The similarities between the Supreme Court and the circuit courts do
not carry over to the relationship between the federal and state judiciaries. It

289. For a recent analysis of the effect of docket size on appellate adjudication, see gener-
ally Bert I. Huang, Lightened Scrutiny, 124 HARV. L. REv. 1109 (2011).

290. See supra Section III.C.6.
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is well established that state courts are constrained by Supreme Court deci-
sions on federal and constitutional matters.29

1 According to the justices, such
constraint is meant to "preserve the integrity of federal law." 292 But there are
obvious differences between state courts and inferior federal courts. The first
is their constitutional status. As Professor Caminker has explained, "though
the Supremacy Clause declares that 'the Judges in every State shall be bound'
by federal law, neither that Clause nor any other demands that state courts
defer to a particular actor's interpretation of federal law."2 93

Further, even if one believes that state courts have a duty to follow Su-
preme Court decisions, uncertainty surrounds the process of defining a pre-
cedent's scope. The simplest response-that the scope of precedent should
be the same as it is with respect to inferior federal courts-has the advan-
tages of clarity and efficiency. That arrangement would also enhance the
uniformity of law, at least assuming the continued prevalence of a relatively
inclusive vision of vertical precedent within the federal judiciary. 294

Still, it is far from obvious that the calculus should be identical once
considerations of federalism enter the picture. In declining to review deci-
sions that include an adequate and independent ground in state law, the
Supreme Court has emphasized the importance of "[riespect for the inde-
pendence of state courts." 295 The sovereignty of the states may justify a
greater sphere of discretion for state court judges relative to inferior federal
judges in the treatment of Supreme Court precedent. Even for those who

291. See 28 U.S.C. § 1257 (2012) (extending the Supreme Court's power of certiorari to
"[flinal judgments or decrees rendered by the highest court of a State" when there is a federal
question or constitutional claim).

292. See Michigan v. Long, 463 U.S. 1032, 1041 (1983). Even so, such constraint does not
represent the only plausible way to arrange the relationship between sovereign tribunals. An
intriguing debate is underway in the United Kingdom, where the dynamic between the U.K.
Supreme Court and the European Court of Human Rights is receiving considerable attention.
One notable characterization of the relationship is that of Lord Phillips, who has contended
that it is occasionally appropriate for the U.K. Supreme Court to "decline to follow" a decision
of the European Court of Human Rights in order to afford the latter "the opportunity to
reconsider the particular aspect of the decision that is in issue" and to foster a "valuable
dialogue between" the two courts. R v. Horncastle, [2009] UKSC 14, [11] (appeal taken from
Eng.); see also Erin F. Delaney, Judiciary Rising: Constitutional Change in the United Kingdom,
108 Nw. U. L. REV. 543, 588-90 (2014) (situating Lord Phillips's statement within the broader
context of relations between the two courts).

293. Caminker, supra note 153, at 837 (footnote omitted) (quoting U.S. CONsT. art. VI, cl.
2); see also Nelson Lund, Stare Decisis and Originalism: Judicial Disengagement from the Su-
preme Court's Errors, 19 GEO. MASON L. REV. 1029, 1039 (2012) ("The Constitution nowhere
characterizes [state courts] as 'inferior' to any federal court, or implies that they are to be
integrated into a hierarchical federal establishment.").

294. See, e.g., PFANDER, supra note 252, at 23 ("One way to avoid the expense and incon-
venience of appellate review in every case was to create lower federal courts and give them final
authority over disputes of modest size. Reliance on state courts as an alternative would make
little sense if those courts were not similarly obliged to comply with the Supreme Court's
decisions. . . . The structural and geographic logic of the Madisonian compromise suggests
that state courts should face the same obligation to apply Supreme Court precedents as the
lower federal courts, at least when they act in a comparable institutional setting.").

295. Long, 463 U.S. at 1040.
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would generally defend a capacious definition of precedent, principles of
federalism might suggest that, within the state judiciaries, only the narrow
rulings of Supreme Court opinions should be constraining. The objective
would be to minimize the degree of intrusion into state affairs while ensur-
ing a core of uniformity in the application of federal and constitutional law.
Similarly, those who defend broad constraint on the rationale that the lower
federal courts should behave as the Supreme Court's faithful agents2 96 might
conclude that such logic does not extend to the courts of the sovereign
states. These arguments lend some plausibility to the claim that the inclusive
view of precedent should be confined to federal adjudication, if only to stake
out a province in which state courts can challenge sweeping pronounce-
ments of the Supreme Court.

Articulating the precise bounds of state-court constraint is outside the
scope of this Article, but the following point is clear enough: the unique
dimensions of federal-state relations should inform the operation of Su-
preme Court precedents in the state courts. The scope of precedent must
always be attuned to institutional context.

CONCLUSION

This Article has provided a descriptive and normative account of the
scope of precedent in federal adjudication. Descriptively, the Article has
claimed that Supreme Court precedents are often defined capaciously and
inclusively in constraining future courts, although there are notable excep-
tions in which a more restrictive approach emerges. Normatively, the Article
has contended that the classic distinction between holdings and dicta is in-
adequate for evaluating the treatment of precedent in contemporary federal
practice. Whether precedents are defined narrowly or broadly should de-
pend on considerations of interpretive methodology, constitutional under-
standing, and institutional context.

Finally, the Article has outlined proposals for reforming the jurispru-
dence of precedent in order to enhance its soundness. The first step is a
commitment to analytical transparency, which brings the foundational driv-
ers of precedential constraint to the forefront. The second, and more chal-
lenging, step is achieving jurisprudential consistency across cases. These
proposals provide a framework for reconceptualizing the scope of precedent
by moving beyond the superficial categories of holding and dicta and toward
a richer, more meaningful discourse on the relationship between the courts
of past, present, and future.

296. Cf Pauline T. Kim, Beyond Principal-Agent Theories: Law and the Judicial Hierarchy,
105 Nw. U. L. REV. 535, 563 (2011) (questioning the "common assumption that the lower
federal courts are agents with a duty to act on behalf of the Supreme Court").

230 [Vol. 113:179


