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Create metaphors and analogies to | In the client advice letter scenario,
past experiences. the professor  generalized the
skill by identifying IRAC as the
underlying structure (the professor
also could have the student reach
the same conclusion through guided
reflection), but also analogized the
process to the first-year memo and
brief.

Plan for negative (improper) | Inthe motionhearingscenario,discuss
transfer of previous knowledge to | the differences between appellate and
the unfamiliar new context. trial argument strategies (assuming
that the professor has determined the
student’s first-year experience was a
simulated appeal); in the client advice
letter scenario, note that few clients
expect or want full rule explanation,
case citations, or really anything more
than a simple rule statement and
conclusory application in their advice
letter IRAC paragraphs.

Canyou identify a teaching exercise similar to those discussed above that you used in a previous
course? Can you imagine constructing a new exercise for a future class that will incorporate one
of these backward-reaching strategies?

In order to help students “transfer out” or reach forward to new clinic
assignments and to law practice, clinicians can nurture professional identity
through meetings that identify future uses for skills. For example, a student
in the criminal defense clinic who wants to practice commercial litigation will
tend to see those contexts as too “far” to warrant any applicability. Teachers can
connect those schemata by showing how context-specific skills nevertheless
overlap and strengthen into a broader skill set. When clinical professors expect
particularly accurate and concrete transfer to an assignment, such as simulated
deposition training from seminar to a live-witness deposition, the expectation
to transfer should be made explicit, not assumed. The various aspects of the
training that “match” the upcoming assignment should be described—or if
the student is at a level where increased cognitive load would be conducive to
growth, the student can be challenged to identify those aspects himself.
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Forward-Reaching Strategy

Example

Identify opportunities for future
application.

In the client advice scenario, make
the IRAC connection to a demand
letter the student is writing in
another case, or brainstorm other
types of documents the student will
encounter in practice (settlement
brochures, proposed orders, etc., and
how IRAC structure flexibly adapts
to those varied work products).

Generalize and abstract rules and
concepts for future application.

When triaging a cross-examination
after simulation or even trial,
compare the effectiveness of open-
and closed-ended questions in order
to identify the working principle.

Practice repeatedly.

Just as in the backward-reaching
strategies, as resources allow, repeat
applications in order to build a
stronger schema for recall months
and years into the future. Clinicians
already do this in the form of
mooting, but it can apply to written
work and research as well.

Practice under varied contexts and
circumstances.

When opportunities to repeat
arise, try to offer early repetition in
very close contexts, and then more
distant contexts. For example, a
student might moot the same cross-
examination repeatedly but in
different rooms, then away from the
law school, and then with different
surprise conditions, then in the actual
hearing, and then afterwards when
helping the supervising attorney to
model cross-examination to students
in other cases.
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Tailor the lesson to the desired | Because clinical training is so
outcorae. practical, this strategy often has
greater applicability in the classroom
setting, and asks professors to
consider avoiding canned exercises
that are not thematically related
to desired work product. For
example, in a contracts class where
the students are assigned to draft
a liquidated damages clause, a
preparatory exercise that teaches
students to avoid legalese but does
not show them how to compile
whole sentences into a unified clause
will cause too great a context shift.

Set clear expectations for the desired | When assigning a student to draft
outcome. a proposed order, give instructions
for the required sections, formatting,
and so on, or train the student to
know to ask those questions in
the meeting (including viewing
textbooks and samples in advance,
talking to other students, etc.); when
assigning a “memo,” clarify whether
a full research memo is desired
versus a truncated “e-memo” or
status memo.

Model/simulate the desired Clinicians typically excel in this
approach and outcome. strategy and demonstrate it every
time they moot a hearing, teach
by simulation, model a skill in the
classroom, respond professionally
to a challenging situation, or even
ask students to actively observe
while they engage in direct client
representation.

In the sections that follow, clinicians will discuss their own experiences and
demonstrate how such supervisory sessions and seminar discussions might
take place.

ITI1. Backward-Reaching Transfer: A Clinical Case Study

If facilitating backward-reaching transfer is a pedagogical goal in the clinic,
how can clinicians achieve this goal? This section suggests techniques for the
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clinical setting that enable students to draw on previous experiences to facilitate
learning in the clinic. These techniques enable clinicians to implement the
general strategies of explicitness, generalization, repetition, analogizing, and
metacognition. Facilitating backward-reaching transfer can improve students’
performance and learning in the clinic by helping them to connect their range
of previous learning experiences to the clinic, solidifying the scaffolding of
knowledge and skills those students will bring to the role of attorney.

There are four categories of techniques described here, embracing a range
of strategies that many clinicians experience in teaching and supervision.”
The first, drawing on the psychological concept of intentional scaffolding,
is explicitly identifying the relevance of previous experiences and suggesting
students’ use of these experiences to inform their current learning. The second
is using leading or questioning techniques to encourage students to draw
their own connections to previous experiences. This second category includes
techniques that use reflection to increase working memory, such as asking
students to reflect on analogous previous experiences or asking students to
identify the reasons behind their choosing to perform a task or solve a problem
in a particular way. The third category draws on the psychological theory of
spaced study by designing metacogmtlve exercises that provide space for
students to draw their own connections to previous experiences that can be
sources of transferred learning. This type of exercise can include prompts
that ask students to generalize the problem they are currently confronting to
prompt transfer of learning. A fourth category is to communicate connection
building and transfer of learning as a goal of the clinical experience and part
of the clinic’s design, and to affirm students’ efforts to incorporate transfer
into their own learning experience. This last category necessarily draws on the
psychological concept of forced recall and includes creating opportunities for
repetition, recall, and practice.

Dear reader, can you recall consciously transferring previously learned information or methods
to solve problems of your own? At this moment, can you identify a current issue in your teaching
and think back to how you solved a similar problem in a different context in the past?

To understand how to operationalize the techniques, this section will use
a hypothetical general direct services clinic, where students serve multiple
clients, conduct initial client interviews to determine the issues the client
faces, and then pursue the appropriate solutions to these issues. In this clinic,
the clients frequently require representation in connection with obtaining
benefits such as unemployment benefits or social security, and also often
have a landlord-tenant matter with which they require assistance. The clinic
is designed to include weekly seminar sessions dedicated to interviewing,
case theory, litigation skills such as direct and cross examination, and ethics.
In addition to seminar sessions, the students have regular meetings with a
supervisor to plan and debrief their client representation experiences. Each

79.  See, g, James H. Stark et al., Directiveness in Clinical Supervision, 3 B.U. Pup. INT. L. J. 35 (1993).
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of the examples described below is meant to represent a different point in
the timeline of a student’s experience in the clinic, and to encompass both
classroom and supervision experiences. The goal of these techniques is to
facilitate backward-reaching transfer techniques that draw on a recognition
of both “far” and “near” applications, as discussed above in sections I and II
of this article. For each technique, the example will describe potential entry
points for the supervisor to facilitate transfer and will also anticipate the range
of student responses to these techniques.

Building Rapport in the Initial Interview

In this clinic, the initial client interview is the first major “performance” task
of the students’ clinic experience. The initial interview is the source of endless
teaching and learning opportunities, including learning the professional skills
of establishing rapport with a client and building that client’s confidence
in her representative.* Many students struggle with this initial rapport
and confidence-building in their first client interactions, despite the logical
assumption that students have a variety of earlier experiences that have asked
them to build confidence and rapport.® Thus, in this example, backward-
reaching transfer of learning involves establishing connections between those
previous student experiences and the initial client interview.

One technique for facilitating transfer could occur in a seminar session that
prepares students for interviewing. In this classroom setting, the teacher could
ask students, either as part of their assignment or in an in-class exercise such as
a “quick write” or “pair share” to answer questions such as:

Think of a recent situation in which you met someone new. What
did you do to begin to establish a connection with that person?
What did that person do to begin to establish a connection with you?

Think of the last time you were uncomfortable, nervous, worried,
or upset. What made you feel better? Was it something someone
else did? What about that experience alleviated your discomfort?

Have you ever used the services of a professional (such as a doctor, nurse,
lawyer, accountant, financial advisor, etc.)? Before meeting this person,
how did you picture him or hope he would behave? How did reality
contrast with your mental image? What did the person do to build your
confidence in him as a professional? What did he do that diminished
your confidence?

After individual student recollection and reflection prompted by these
questions, the entire class can discuss connections between these experiences
and the students’ new clients. This technique falls in the category of leading
80. Se, eg, Alex J. Hurder, Negotiating the Lawyer-Client Relationship: A Search for Equality and

Collaboration, 44 BUFE. L. REV. 71 (1996).

81.  See STEFAN H. KRIEGER AND RICHARD K. NEUMANN, JR., ESSENTIAL LAWYERING SKILLS 82-87
(2007).
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students to identify connections and accomplishes several teaching goals
related to transfer. First, students are asked to individually identify “far”
experiences that transfer to the pending task of establishing rapport. Second,
students hear other students’ experiences that may inform their own learning.
Third, the exercise models a path to transfer of learning—identifying potentially
analogous experiences and drawing connections with the current task—that
students can replicate for themselves. In addition, the clinician can use this
classroom opportunity to identify backward-reaching transfer as a goal for the
clinical experience.

Rapport-building in an initial interview can also be an opportunity for
“near” transfer of learning. In this clinic, students will have more than one
client, and thus more than one initial interview. Thus, the clinician can also
focus on transfer of learning from a first clinic experience to a subsequent
clinic experience. This may happen through metacognitive reflection exercises
that are part of the design of the clinic. For example, after each representation
ends, students are asked to write a case reflection memo and debrief their case
with their supervisor. It may be that this structured reflection elicits student
observations about building rapport with the client. Thus, developing this
professional skill is already a priority and thus the focus of transfer of learning
from the first client experience to the second. It may also be that the supervisor
can prompt some transfer between clinic experiences in the preparation for
the second client’s interview. Questions that may facilitate this near transfer
include:

In your first client’s initial interview, what did you think went well?

Do you think your client connected with or responded to you? What did
you observe? Why do you think that happened? Do you think choices
you made or things you said or did created that opportunity?

Do you think your first client was uncomfortable in the initial interview?
What did you observe? Why do you think that happened? Do you think
choices you made or things you said or did created that opportunity?

In terms of connecting with your client or making her feel comfortable,
what will you do the same in your second interview? What will you do
differently?

Again, the clinician’s questions help the student to draw connections
between the experiences by focusing reflection on the potential sources of
transfer of learning for this particular task.

Eliciting Facts from a Client

Another source of learning in the initial interview is gathering thorough and
detailed facts from the client. Student attorneys often struggle with eliciting
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facts from a client that give the student a complete picture of the relevant
incident or issue.®* For example, a student may ask a client if she was sick on
a particular day. The client says that she had stomach pains. The student then
moves on to the next day and asks if the client was sick. The client says no.
By moving to the second day so quickly, the student does not ask follow-up
questions about the first day, such as how the pain affected the client, whether
the client sought medical assistance, whether the client took medication, or
whether the client had experienced this kind of problem before. These follow-
up questions, if asked, would have elicited that the client was in severe pain
the morning of the first day and went to the emergency room, where they told
her she needed to return for additional testing (which she did not, due to the
cost) and gave her prescription medication.

The instinct to move to another topic or event before thoroughly inquiring
as to the first one is a natural one, and the discipline of remaining with a topic
and “drilling down” on the facts is a skill that students can develop in clinic.
One way of enhancing this learning opportunity is to facilitate transfer of
students’ previous experiences with fact-gathering.

A classroom opportunity for facilitating transfer to the skill of fact-
gathering is asking students to reflect on previous experiences that may lead
to “far” backward transfer. For example, students could discuss the following
questions in small groups in a classroom setting:

Think of a situation you have been in which someone asks you for
information. Examples of these might be a job interview or a medical
examination. Whatquestionsdid the other personask you in this situation?

Which of these questions solicited full or detailed information from you?

Which of these questions solicited a response from you that included
only partial information?

What was the difference between the questions that solicited full
information and the questions that solicited partial information?

These questions lead students to identify and reflect on experiences they have
had with fact-gathering, but from a different perspective. This process triggers
opportunities for “far” backward transfer, where a student’s insight about a
previous experience informs his client interviewing technique. In instances in
which the students are not able to identify potentially analogous experiences,
the clinician can explicitly name one, such as a doctor’s appointment.

For example, a student has likely been at a doctor’s appointment in which
the doctor asks a series of standard, narrow questions (Are you short of breath?
Are you fatigued? Do you have nausea?), but not an open question (Is there

82.  Sec Laurie Shanks, Whose Story Is It, Anyway?-Guiding Students to Client-Centered Interviewing Through
Storytelling, 14 CLiNicAL L. REV. 509 (2008); KRIEGER & NEUMANN, supra note 81, at g6-102;
Linda F. Smith, Client-Lawyer Talk: Lessons from Other Disciplines, 13 CLINICAL L. Rev. 505 (2005).
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anything else that doesn’t feel right or is bothering you?). The student may
not have thought of that experience as relevant to client interviewing, but the
classroom exercise above leads the student to draw the connections to this
experience and to transfer the insight that open questions can lead to more
thorough information-gathering to client interviewing.

Aswith the preceding rapport-building example, thereis also the opportunity
for “near” transfer from a first client experience to a subsequent client
experience. This may be from a previous internship or volunteer experience
that has involved interviewing, or it may be from a first clinic case to a second
one. Again, the clinician can facilitate transfer of learning by providing space
for self-initiated reflection and also through supervision sessions where the
student is asked to explicitly examine their previous information gathering
approaches and success.

Researching the Procedure for Eviction

The first two techniques discussed were more classic “skills” elements of
clinical learning, and both concerned interaction with clients. These learning
opportunities are particularly suited for backward transfer techniques because
students have a large pool of previous interactions with other people to draw
on for backward transfer of learning. However, more “knowledge”based
elements of clinical learning are also suited for backward transfer.

Assume that a student has conducted an initial interview and learned that
the client, who lives in Washington, D.C., received a letter from the landlord
saying that he was going to be evicted for failure to pay his rent. The student
now needs to learn the process for eviction in the District of Columbia so
that she can advise the client and take possible action. This may seem like
a straightforward task to the experienced practitioner, but to the clinic
student who has not encountered landlord-tenant law before, the question
of how to research a particular procedure can be mystifying. This is, in part,
because doctrinal law school classes orient students toward case research over
statutes, regulations, or court rules, and case research will rarely be the best
path to learning a procedure. One supervision approach is to simply provide
the relevant statute, regulation or rules to the student. But this is rarely the
clinician’s choice. Rather, the clinician can help the student learn how to solve
this type of problem, and that supervision can include techniques to facilitate
backward-reaching transfer.

One technique to encourage transfer in this situation is to use a supervision
meeting to lead the student through analysis and reflection that will help her
draw connections to previous experiences. For example, the clinician could
ask the student to think of a previous instance in which she has had to learn
how a process works. This might be how to dispute a credit card charge, how
to ride the subway in a new city, or how to get advance tickets to a concert. The
clinician can then ask the student to examine how she navigated this particular
process with questions such as:
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Where did the student start to figure out the process?

How did she identify this first step? What were the sources of information?

Did she try some paths that did not work, and how did she figure out
what else to try?

How did she know when she knew enough to navigate the process?

If the student’s example is how to ride the subway, her responses may
include that she looked online before her trip and found a travel guide that
said you had to buy a ticket at a machine in the station. Then, when the student
got to the station, the machine wasn’t accepting bills. So the student read the
Instructions next to the machine, which said that the attendant could also sell
tickets. When the student looked at the attendant’s booth, it was closed. So
she asked a person in the station for help and learned that there was an open
booth at a different entrance to the station, so she went there and purchased
a ticket.

To facilitate transfer, the clinician can then help the student draw the
connections between her present task—determining the process for eviction—
and the experience of figuring out how to ride the subway. For example,
the student’s initial instinct was to look at a travel guide to learn about the
subway. The clinician can affirm this instinct and ask the student to identify
an analogous first step in landlord-tenant law, such as a guide to D.C. housing
law or a treatise. The clinician can also ask the student to describe why just
reading the travel guide was not enough. The resulting insight into the need
for detail can transfer to the student planning how to obtain this next level
of detail about landlord-tenant law. Just as there were instructions next to
the subway ticket machine, there are “instructions” for landlord-tenant court:
the relevant regulations and rules. Finally, the clinician can ask the student
to describe the role played by the conversation with a local resident in her
process of figuring out the subway, and then ask whether there is an analogy
here, such as identifying an “expert” on landlord-tenant practice in D.C. to
consult.

This process of facilitating transfer from the experience of figuring out
how to ride the subway to figuring out eviction procedure is “far” transfer—
the previous experience with which the student is drawing connections is not
an obvious source of insight for clinical practice. There are also more closely
related analogies, or sources of “near” transfer. For example, the student’s
representation of the client will presumably involve preventing eviction, and
many students will have no sense of how courts treat the remedy of eviction.
So a source of “near” transfer may be doctrinal classes in other subject areas
where a drastic remedy was the potential outcome. The clinician can ask
the student to try to think of examples of drastic outcomes from doctrinal
classes—giving up a child, being deported, forfeiting property—and then to
describe the processes that were required before that outcome could occur.
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The generalization of insights such as the notice protections that are required
before drastic remedies are allowed helps transfer that knowledge to the
student’s analysis of eviction.

There may also be opportunities for “near” transfer within the clinic
experience: If the student previously handled an unemployment case, the
student likely encountered a statute, regulations, and court rules in that
context. So the clinician can help the student examine whether those sources
of procedural knowledge might exist in the landlord-tenant context, and how
similar research methods might be helpful.

Developing an Oral Advocacy Style

Performance in court is often the central source of anxiety for clinical
students, and it is a final example of a clinical learning opportunity in which
the clinician can facilitate backward-reaching transfer.® This particular
example is one in which student anxiety creates particularly strong obstacles
to identifying previous experiences as sources of transferred learning. Thus,
a clinician’s choice to focus on this backward-reaching transfer may be
particularly helpful. Using the narrow example of oral argument, the clinician
can use several techniques to facilitate transfer.

A technique that translates across settings is student reflection about
previous experiences speaking to authority figures or those with power, or
experiences in which students have had to persuade someone to do something
for them. The clinician could do this through a written reflection such as a
Journal or class ass1gnment through a classroom quick-write or small group
exercise, or in a supervision session. This reflection might lead to examples
such as trying to persuade a teacher to improve a grade, persuading a parent
to let you borrow the car, getting out of a speeding ticket, or convincing a
co-worker of a particular choice. The clinician can then use these examples to
draw some generalizable insights such as:

What arguments were effective? What arguments were not?

Did you change your tone to speak to this audience?
How? Why? Did it help your case?

Did you perceive reactions from your audience? What reactions?
Why do you think your audience had those reactions?

Did ou adjust what ou were sayin because of
ye ,acqyust Y ymg  bec
your audience’s reactions? What about how you were saying it?

Did your audience share your goals? How do you know? If not, did

83.  See Judith L. Ritter, Growin’ Up: An Assessment of Adult Self-Image in Clinical Law Students, 44 AKRON
L. Rev. 137 (201) (discussing experiences with student preparation for and performance in
hearings); C.K. Gunsalus & J. Steven Beckett, Playing Doctor, Playing Lawyer: Interdisciplinary
Simulations, 14 GLiNicaL L. REV. 439, 449 (2008) (discussing anxiety in trial simulations).
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you try to convince the audience of your goals? How did you do that?
Did your audience understand what you wanted? How do you know
that? If yes, how did you communicate that? If no, what was the source
of confusion or ignorance?

How easy or hard was it for your audience to agree with you? Why? Did
you try to make it easier for them? How?

Each of these questions is designed to elicit student reflection about effective
oral advocacy techniques—whether it is reading the judge’s reaction and
adjusting accordingly, being clear about what your “ask” is, or creating “yes-
able” propositions.® The clinician can then use these insights (in a classroom
setting, perhaps collected on the board, or from written assignments, perhaps
collected and distributed to the class) to help the student begin to plan
her approach to oral advocacy. This example of “far” transfer is one that
enables students to understand what they already know about effective oral
communication, and to appreciate that the courtroom is not a wholly unique
setting. This insight, allowing for transfer as to particular qualities of oral
advocacy, is also a broader insight that can transfer to all areas of hearing
preparation.

Finally, as in the previous examples, there are potential opportunities for
“near” transfer from students’ law school experiences. Most clinic students
will have had a courtroom experience, though many may have been simulated
experiences. Despite these common experiences, students may not reflect on
insights from those experiences, and thus the clinician can ask the students
to deconstruct their successes, discomforts, and observations from these
interactions with “judges” to help students use “near” transfer to facilitate
their clinic learning,.

Dear reader, can you pause for a moment and think of one backward-reaching strategy you
have used in the past inyour class, in addition to those described above? Are there other backward-
reaching strategies you can incorporate to facilitate learning in your class?

IV. From Classroom to Cases:
Models of Forward Transfer Teaching, both Near and Far

A clinician contends with instances of negative transfer—that is, applying a
previously taught principle or skill incorrectly—as frequently as anyone in the
legal academy or the world of legal practice. Clinical law teachers encounter
developing lawyers just as they first straddle the law school and law office
worlds. We clinicians struggle to comprehend why a student capable of
answering one hypothetical after another, whether in a classroom or on an
exam, fumbles in the dark when the fact pattern has two arms, two legs and
the ability to speak. As shown by cognitive psychology research, however, the
many seemingly superficial differences between sitting in a classroom and
sitting across the table from a client hamper the practitioner’s ability to put
classroom knowledge into practice.

84. See BRYAN A. GARNER, THE WINNING ORAL ARGUMENT (2009).
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A clinician helps unlock the advanced law student’s capacity to draw upon
learned principles and analytical skills; the clinical teacher facilitates this deep
transfer largely through backward transfer. Clinicians accompany student
lawyers as they frame and reframe the problems clinic clients bring to them.
The previous section addressed backward transfer in the supervision and
classroom teaching of clinic students. The current section surveys teaching
techniques for forward-reaching transfer.

Apart from helping students engage their previously acquired issue-
spotting and critical thinking skills, clinicians also teach new skills and legal
knowledge. Even as they prepare students for application of many months
of book learning, they have the opportunity to teach for forward transfer.
Because these new skills and principles are soon put into service through the
clinic’s client work, clinicians also have chances to assess the effectiveness of
their own efforts to teach for forward-reaching transfer.

When introducing core lawyering skills and the law students will need to
know to serve their clients, clinicians use a range of transfer-oriented teaching
techniques. Skills and legal knowledge that can be put to use through
near transfer are best taught by “hugging” strategies such as simulating
and matching.® As demonstrated below, certain skills can be practiced in
simulations that are similar to their real-world uses but well-structured enough
to be repeated and adjusted. More profound lawyering skills and theoretical
understanding of the law, on the other hand, call for more open-ended
bridging strategies.®® As the teacher moves to far transfer, she calls upon her
students to sort out the relevant circumstances in wider-ranging simulations
and to become more aware of their learning processes.

Returning to the second section’s chart of strategies that support backward-
reaching transfer and forward-reaching transfer, we can differentiate among
those anticipation techniques that are relevant to near transfer, far transfer or
both. For near transfer, repeated practice, with measured variation and regular
assessment, allows students to encode a skill’s practical elements. Certain
lawyering skills, such as a basic explanation to a client of the protections
supporting attorney-client secrecy, can be remarkably similar from one
context to another. Repeated practice in simulation, as well as observations of
others practicing, can create a familiarity that makes recall of that skill easier.
Changing the simulation facts can challenge the student to adjust the basic
approach to suit the new circumstances.

Both near and far transfer benefit from a teacher’s attention to the learners’
motivations and the teacher’s articulated expectations. Performance in rote
recitals and highly structured exercises can be incentivized by a familiar mix
of feedback and grading. Expanded simulations can often take the shape

85.  For a comprehensive look at “hugging” strategies and their importance to near transfer in
law teaching, see Kowalski, True North, supra note 44, at 97-99.

86. For a thorough discussion of “bridging” strategies and far transfer in legal education, see id.
at 99-109.



292 Journal of Legal Education

of cooperative and/or competitive games and provide a means of pursuing
winning and doing well. Negotiations or trial and argument moots, for
instance, can still have declared victors but also offer participants opportunities
to reflect on and discuss the quality of their performances.

Far, or deep, transfer is what is required to prepare students in the use of
complex skills across vastly divergent contexts. Here, rote repetition yields
to reflective practice that builds the learners’ awareness of both the abstract
principles informing the skill and the learning process itself. Planning out a
representation strategy is a lawyering skill that cannot be introduced without
implicitly or explicitly conveying one or more approaches to lawyering itself.
Some of the most well-respected examples of clinical education literature
illustrate how lawyers can respond to a need for legal advice in a client-
centered manner or collaborate with a client in framing a narrative of events
that challenges limiting assumptions about the client.

This section examines teaching for forward transfer of four clinical skills.
The first two instances represent varieties of learning for near transfer: laying
an evidentiary foundation for a business record, and drafting a covenant in a
contract. Each of the last two attempts the more fraught project of teaching
for prospective far, or deep, transfer: creating opportunities for negotiated
resolutions by analyzing the interests of the parties and planning a transactional
representation.

Business Record Litany

Preparing and conducting a direct examination of a witness comprises
several related skills. A properly prepared direct exam flows from the case
narrative brought out by the lawyer working with his or her client. The lawyer
also collaborates with the client and other supportive witnesses in going over
the open-ended questions he or she will pose to help make their accounts
convincing. But the direct exam also has more technical aspects. A trial
attorney’s ability to pose the four questions needed to lay a foundation for
a written business record as admissible hearsay makes up only a small part
of the overall direct-exam repertoire.’” To the uninitiated, however, a lawyer’s
recitation of these four questions, especially when sandwiched between
questions designed to authenticate and to establish chain of custody for the

87.  Following witness identification and recognition of the document, Mauet poses the central
four questions this way:
Q. Was that record made by a person with knowledge of, or made from information
transmitted by a person with knowledge of, the acts and events appearing on it?
A. Yes.
Q. Was the record made at or near the time of the acts and events appearing on it?
A. Yes.
Q. Is it the regular practice of the XYZ Corporation to make such a record?
A. Yes.
Q. Was that record kept in the course of a regularly conducted business activity?
A. Yes.
THOMAS A. MAUET, TrIAL TECHNIQUES AND TRIALS 322-24 (9th ed. 2013).
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document, may seem impressive and daunting. Near transfer is not always
easy transfer. But even complex procedures can, through constant repetition
and clear cues for use, be fully mastered.

Unlike the direct-exam skill of guiding a client through an extended
narrative, the business record litany can be acquired through memorization.
Committing the script to memory can begin with writing the questions from
memory onto 4-by-6-inch index cards. Fluid recitation in real trial conditions
will come with practice in a trial simulation as similar as possible to the actual
event.

In-class transfer can be heightened through practice in artificially formal
conditions that mirror a courtroom or law office. For example, it may be useful
to the future skill transfer to require students to dress as attorneys and perform
the litany in a school’s moot courtroom. Students can also be encouraged
to visualize the recitation of the litany before a judge they have met, or a
Supreme Court justice whose photo they have seen, or in a courtroom they
have previously visited. It may also be useful to repeat the visualization from
various perspectives, such as first, second (as a witness), and even third person
(as an observer in a courtroom).

Aside from the success in simulating the details of a courtroom setting, a
mock trial performed for classmates, teachers and a distinguished visitor as
presiding judge can also ratchet up a learning lawyer’s motivation on a par
with the actual day in court.

The nervous energy can also create barriers to transfer similar to those that
a student lawyer might experience at trial. While this association between
difficulties may not itself facilitate transfer, these challenges provide an
occasion for overcoming obstacles in transferring memorized information.
Even instances of teaching for near-forward transfer offer opportunities for
students to be aware of their learning. When skills-teaching of this kind
requires so much time for practice, however, clinicians must decide what, if
any, time they wish to spend helping students see how the index cards, the
constant repetition, and the performance anxiety contribute to their learning
of the business-record litany and other highly structured skills.

Drafting Contract Covenants

The application of certain lawyering skills involves near transfer because
those skills follow clear rules as to both when and how to use them. The young
lawyer need only recognize the piece of evidence to be introduced as a business
record to know that she should use the business-record litany to anticipate
any hearsay objection. The questions she committed to memory, or index
cards, to lay the evidentiary foundation are the same as those she would ask
herself to identify a document as a business record: “Is it kept in the regular
course of business?” etc. Most actions taken by a lawyer are not so strictly rule-
defined. Many principles of good lawyering produce mandates or guidelines,
but almost all of them require judgment for their proper application. Even
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a relatively straightforward task such as drafting a covenant provision in a
contract can require a teacher to adjust the near-transfer approach to skills
training.

To draft a contractual promise, the student must not only learn drafting
conventions but also unlearn writing techniques that made his or her prose
more engaging. When putting together words intended to have legal effect,
the drafting attorney must be so precisely clear as to eliminate any ambiguity.
“Say the same thing the same way” is how Tina Stark states the rule.® In
prose, the use of synonyms and pronouns makes repetition of references less
monotonous. A contract drafter may be inclined to vary how he or she refers
to one of the parties, the item being sold, or even the act of selling. Advocates,
judges or other subsequent interpreters, however, may infer significance in the
drafter’s choice to use a different term even when no difference was intended.
The precision and discipline of a draftsperson comes not only from following
certain rules time and again but also from learning how and why those rules
contradict other writing precepts.

To be able to recognize when a contract provision should be drafted as a
promise, or covenant, as opposed to a condition, a representation or a grant of
discretion, the student must become generally familiar with how the covenant
provision type differs from the rest. The transactional clinician can assume
safely that her advanced law students have had little or no previous training
in this very practical sort of contract analysis. Clinic seminar time can focus
on just the basics of identifying contract provision types, or the teacher can
connect to the very important skill of recognizing contract concepts as a
means of securing client objectives and then translating those concepts into
provisions. Standard written out-of-class and in-class exercises, generically
similar to those in high school grammar and composition courses, can help
students become familiar with these important contract tools.

Interest-Based Negotiations

Even fundamental lawyering skills that have broad applicability can
involve well-defined concepts, if not scripted steps. In Getting to Yes, the
authors urge an interest-focused approach to negotiation.?s All too often
parties in disagreement all declare positions and try to pull the other parties
toward them while resisting the others’ similar efforts. The authors show how
discussion of each party’s interests and the limits on the ability to meet them
without agreement can lead to a stable, mutually beneficial resolution. Even
though their approach is designed to work for almost any type of bargaining,
it involves definite prescriptions that follow from the authors’ understanding
of how people think and act in attempts to resolve conflict. Since it is possible
to teach this approach to negotiation without giving the rationale for it, the

88. Tina L. Stark, DraFTING CoONTRACTS: HOW AND WHY LawyERS DO WHAT THEY Do 252
(2007).

89. ROGER FISHER ET AL., GETTING TO YES: NEGOTIATING AGREEMENT WITHOUT GIVING IN 42-51
(2011).



Reaching Backward and Stretching Forward 205

question remains as to whether transfer of the skill would be furthered by
teaching the technique only and skipping the explanation.

As with the contract drafting example above, the importance of exposing
the student to the theory of the practice as well as the process sometimes
lies with the need to unlearn previously acquired practice. Just as many
students bring with them learned writing techniques that may interfere with
good contract drafting, all have had some experience of bargaining. Many
may have developed a reliance on positional negotiation. The teacher could
simply endorse an interest-based approach without spending time on the
critique, but the negotiation method is in many ways a response to positional
bargaining rather than merely an alternative to it. The lawyer using principled
negotiation has to be able to recognize positional bargaining both in the
adversary and in him- or herself. The authors’ underlying analysis serves the
principled negotiator in the key skill of recognizing and responding to fruitless
negotiating tactics. While teaching for transfer can, for a highly structured
skill, involve rote repetition without significant reflection, the acquisition of
a fundamental skill depends significantly on the student’s understanding of
effectiveness in the context of the skill.

Planning a Transactional Representation

In teaching how lawyers plan the transactional representation, the clinician
can present the frame and allow the students to fill it as they encounter client
needs. I divide the generic transactional matter into five stages: learning client
objectives, factual and legal research, drafting document(s)/presentation(s),
editing document(s)/presentation(s), delivery of document(s) /presentation(s).
For many students, these stages and the work each involves are generically
similar to the steps they have taken to complete a term paper project.

Some clinical students resist, quietly or otherwise, the direction to write
out the steps. Many balk at assigning deadlines to the tasks that populate the
various stages, asking, “How can I know how long it will take if I have never
done it before?” The process of creating non-classroom assignments forces
students to reflect on the client needs that drive the timetable. This personal
organization skill itself is not so dissimilar to planning tasks law students
should already have experience with. By engaging with it, they learn how to
proactively anticipate their client’s needs, particularly in deals that have many
moving, interlocking parts.

A professor can encourage students to suggest applications of the outlining
of transactional representation stages, contemplating near transfer, as well as
possibilities for far transfer. While examples of near transfer (such as contract
issues, administrative applications, tax appeals, employment contracts,
and rental agreements) may be elicited easily, conceiving of far-transfer
applications may take time and practice. Nonetheless, the results are worth
the time invested as students recognize that they can use the outlining strategy
for non-transactional work, such as criminal defense and civil litigation, and
even farther: organizing a solo law practice and developing professional
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development structures within a large firm. Writing these out for the entire
class to see will help students deduce the technique of transfer and better
glimpse the stretch in imagination that is critical to the process.

Dear reader, can you devise a plan to encourage your students to transfer the material you will
be teaching in a few weeks into both near and far future applications?

Conclusion

In teaching for forward transfer, the clinician has not only the conventional
tools of readings and written exercises, but also an important array of
simulation techniques that can also introduce skills in a manner that bridges
the gap between the classroom and the courtroom. With highly structured
skills, the clinician should not overlook the importance of repetition and
constant assessment for enabling basic competence. For more foundational
skills, reflection on theory and practice can be essential even when introducing
the skill. The examples above also involve varying levels of metacognitive
elements, in which the student is called to awareness of his or her own learning.
Every clinical skill taught warrants attention as to how it should be introduced
to the advanced law student. The exercise of transfer thinking itself makes
students more agile and more self-directed as they evolve from dutiful, passive
students to resourceful, responsible attorneys.

V. Final Thoughts

In each of the preceding sections, the authors have sought to help you,
the reader, in improving your teaching, and your own learning, by using the
techniques of backward- and forward-reaching transfer. In the first section,
you were introduced to current explanations of the way memory works and
how new information is attached to existing scaffolds of information. This
should help you consider how to guide students in relating new material to
previously learned concepts. This, of course, necessitates that you, the teacher,
understand where the new information should be attached.

While the concepts of backward- and forward-reaching transfer discussed
in the second section of this article are simple to understand, they may not
be intuitively used without conscious effort. While overtly prompting these
twin techniques during class may seem stilted and disruptive, the benefits of
encouraging metacognitive skills are substantial.

This article has demonstrated how backward-reaching transfer skills can
improve a student’s effectiveness in meeting and interviewing clients, in
conducting research, and in oral advocacy. There are, of course, many more
applications for this powerful skill that will provide fruitful results.

Opportunities for using forward-reaching transfer techniques are also
numerous. As the examples in Part IV illustrate, a teacher can profitably
encourage students to speculate on possible future applications of the
skills being learned. If done effectively, the result will be similar to a “post-
hypnotic suggestion,” where the recollection of a particular skill or concept
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will automatically pop into the learner’s mind when a previously identified
occurrence happens in the future. As was noted, writing on a whiteboard
students’ suggestions for future uses of current concepts is a valuable method
for revealing the power and diverse targets of envisioning forward transfer,
especially when it exposes the utility in the application of current learning to
unexpectedly “far” contexts.

We hope our efforts have taken some rather recondite concepts and made
them usable, encouraging you to expressly think about your own thinking
and, more significantly, to direct your thoughts into considering how new
information and organizational and analytical techniques can be best attached
to existing scaffolds in your mind, making them useful, both in the present
and in future, radically distinct, circumstances.



