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TheChairmen’s Letter

To the Members of the Conference:

This Chairman’s letter is our joint effort,
as the outgoing and incoming Chairmen of
the Conference. It reflects the reality that
the Conference is constantly undergoing
change, transition and challenge.

In the 1983-1984 year, both William
Morris and Len Young Smith retired after
long and productive service to the Confer-
ence. During this year, we have honored
Joe E. Covington on his retirement as the
Conference’s Director of Testing, and we
have welcomed Joseph R. Julin as the new
Director of Testing, Research and Devel-
opment. The office of the Director has
moved from Columbia, Missouri to Gaines-
ville, Florida.

The Conference is in the process of con-
ducting a self-study. (If you have not re-
sponded to the Chairman’s letter in the
May 1985 issue of The Bar Examiner, please
do so.) The Conference and all Boards of
Bar Examiners are considering the impact
of Hoover v. Ronwin and Piper v. The Supreme
Court of New Hampshire. Character and fit-

2 | The Bar Examiner | August 1985

ness programs are being evaluated. In Cali-
fornia, and various other states, new test-
ing programs and new procedures are
being designed to assure the competence of
applicants to the Bar.

This summer marks a number of other
transitions for the Conference. First, John
Germany has retired as Chairman of the
Multistate Bar Examination Committee.
John, a former Chairman of the Confer-
ence, has served the Conference and the
Multistate Bar Examination with unflag-
ging dedication. In his work with Joe Cov-
ington and the members of the MBE Com-
mittee, John has played a key role in
moving the MBE program forward; in
improving the quality of the MBE and
assuring its validity and reliability; and in
addressing the complex and demanding
problems that the Conference and the
jurisdictions continually face. John’s com-
mitment has set a high standard of respon-
sibility to our profession. We take this op-
portunity to thank John for many tasks
well done and his exemplary leadership.

Stuart Lampe, who has served the Con-



ference so ably as its Secretary for many
years, this year asked not to be renomi-
nated for that position. If the Board of
Managers has an “institutional memory,”
then Stuart has been it. The Board will
miss Stuart, and his successors will have a
very lofty standard to meet.

Another transition comes with Wayne
Denton’s election to the Board of Manag-
ers ex officio as the Chairman of the Confer-
ence’s Committee of Bar Admission Admin-
istrators. Wayne succeeds the indefatigable
Marlyce Gholston in that position. The
Conference can never sufficiently ack-
nowledge the contributions to the admis-
sions process by people such as Marlyce
and Wayne and the Administrators whom
they represent.

In addition to Wayne Denton, the Con-
ference welcomes three new members of
the Board: Beverly Tarpley of Texas, Mar-
vin Barkin of Florida and Stuart Duhl of
Illinois. The Board continues to draw its
members from the ranks of people who
are, or have been, bar examiners around
the country. The Conference will offer
them opportunities for service, interesting
occupation and association with a fine
group of women and men dedicated to
maintaining the highest standards so that
people can continue, in Holmes’ words, “to
live greatly in the law.”

Sincerely,

Robert;]. Muldoon, Jr.
Chairman

Sumner T. Bernstein
Immediate Past Chairman

Chairman’s Letter / 3



This essay is a slightly reworked version of the introduc-
tion to the author’s book American Legal Ethics
(1985). Copyright 1985 by Matthew Bender & Co.,
Inc.; reprinted with permission. Portions of this essay
originally appeared as an article in The University
of Baltimore Law Forum, Fall, 1983, p. 6, and
are used here with the permission of that journal.

Getting Serious About Legal Ethics

by Thomas L. Shaffer

TIere seems to be a differ-
ence between saying to a naughty child, “A
good girl does not turn the garden hose on
her grandmother,” and, “If you turn the
garden hose on your grandmother, you're
going to be in trouble.”

American legal ethics deserves to call
itself ethics to the extent that it focuses on
the first kind of statement. Ethics is not a
matter of staying out of trouble. It is a
matter of being good. The ultimate ethical
question for American lawyers is whether
it is possible, in America, to be alawyer and
agood person—and, if so, how. Law is rele-
vant to this question, but it will never be
enough; and it will not be relevant in the
same way that law is relevant to the study
of contracts or of federal income taxation.

This approach to legal ethics—to see
legal ethics as ethics—will preserve or re-
vive in the university and in the profession
an ancient discipline: the study of morals as
that subject has been of interest in philo-
sophy, theology, literature, and history. It
aims to locate and clean up and weigh the
roots of behavior and of admonition.
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This is a far more personal venture than
study of codes of professional ethics—
which are not ethics, but administrative
regulation. A person accounts for himself
and examines himself when she or he stu-
dies morals. This personal (or, as ethics
scholars sometimes call it, pre-rational)
concern is a necessary part of the agenda in
ethics.1 Legal ethics should study morals in
this personally relevant way, but it should
try in addition to study morals (to use
Thomas More’s phrase) “in the tangle of
the mind.”2 That is, with the discipline and
rigor and civility that we American lawyers
observe when we talk about the rule against
perpetuities or the First Amendment. There
is no inconsistency between habits of com-
passion and habits of rigor; the best people

in our profession have always had both.

If lawyers really studied ethics they
would also study their culture. Those who
have preserved the study of ethics in the
West have been at home in every corner of
our civilization, among Greek philoso-
phers, among biblical Hebrews, in the
church. Legal ethics should be comfortable




with thinkers from Augustine to Maimo-
nides, Aquinas to Karl Barth, John Calvin
and Martin Luther to the Niebuhrs and
Martin Buber—all of these as well as the
great American teachers of legal ethics,
David Hoffman, George Sharswood,
Thomas Goode Jones, Henry Drinker, and
all the rest.3

In these two ways (the personal and the
cultural) legal ethics is in part a considera-
tion of Plato’s Republic—of the conversation
between Socrates and Thrasymachus, in
which Socrates decided that the two of
them would discover justice in the way
they treated one another.¢ And it is in part
a consideration of everything that went
into making each of us who she or he is,
and that went into making our communi-
ties what they are.

I got alasting lesson in legal ethics in the
faculty lounge one day, when I came upon a
colleague who was reading the latest issue
of Sports Illustrated. “You know,” he said,
“they give Earl Campbell the highest praise
you can give a Texan.” (My colleague is a
Texan.)

“Oh,” I said. “What is that?”

“They say he had a good mama.”

Earl Campbell's mother is personal to
him, of course, but my colleague claimed
also a cultural importance, for all Texans,
in the fact that this prominent Texan has a
good mother. The ethical lesson was per-
sonal and cultural: I doubt that our legal
ethics will be real for us, personally or cul-
turally, if we leave our mothers out of it,
even if including our mothers reduces the
time we have available for codes and cases.
Because each of us values good mothers in
all of our lives, we are able to find value in
Socrates’ dialogue about justice. He says to
Thrasymachus: (1) We are going to figure
out, as thinking people, what justice is. (2)
We are going to begin with the discovery—
adiscovery [ just noticed, or remembered—
that justice is a virtue;5 justice is something
people give to one another. (3) And there-
fore, as we proceed, let’s try to notice and
learn from one another what justice is—
from the way we treat one another. Justice
is a moral subject, and an interesting sub-
ject, and is therefore an ethical subject; eth-

Thomas L. Shaffer, B.A., ].D., LL.D.; member of the
Indiana Bar. Professor of Law, Washington and Lee
University.

ics can be defined as the discussion of (a)
what is interesting (b) in morals. Justice as
ethics—that is, as a virtue—has an agenda
that is personal and an agenda that is
cultural.s

Socrates had learned somewhere (maybe
from his parents) (probably from his par-
ents) that a good person treats other per-
sons as creatures like himself. In a discur-
sive, virtually academic setting, he put the
label “justice” on what he already knew.
That procedure will also be important in
modern professional discourse, where law-
yers, old and young, learn how to treat
their clients. A human person, especially
one up close, is what Justice James Wilson
called the noblest work of God; much more
important, he said, than the government.”
It is wrong to use a person as the occasion
of another person’s profit or learning or
entertainment. This point has personal
significance; it has professional signifi-
cance—it was the turning point in the

Legal Ethics / 5



Socrates-Thrasymachus conversation—
and it has cultural significance: Socrates
did not call his discovery good manners; he
called it justice.

Both stories—the one about Mr. Camp-
bell’s mother and Socrates’s discovery that
a conversation about justice shows what
justice is—are interesting and they are
about morals. Those facts make them ethi-
cal. Ethics is the consideration of what is
interesting in morals.

Vicarious Morals. Universities and pro-
fessions deal with interesting subjects by
cutting them up into little pieces; legal
ethics is only a piece of ethics. Our subject
involves what a lawyer should do as a law-
yer; that is a specific jurisdiction, but we will
do well not to let it get narrow on us. It can
be claimed—it has, often, been claimed by
American lawyers—that being alawyer isa
way to become a good person.8 Most of us
lawyers think, at least, that being a lawyer
is compatible with being a good person. We
hope that the lawyer part of us does not
destroy goodness. It is still possible, in living
as a lawyer, to ask ourselves broad moral
questions—such as:

—What am [ up to in my client’s life?

—How is my client changing because of
me?

—How am I changing because of him—

because of what I think he wants me to
do?

Those are broad questions. They are also
vicarious. That latter fact narrows inquiry,
but, maybe, those questions are more inter-
esting because they are vicarious. For exam-
ple, if I ask you whether I should lie to the
judge, you will likely tell me that I should
not. If  ask youif I should endeavor to help
the poor and the ignorant, you will likely
tell me that I should. Professional ethics
takes its special jurisdiction, not from those
questions, but from the fact that profes-
sional life includes being of assistance to
people who have good reasons for lying to
judges and spurning the poor.

Professor Harry W. Jones said in a lec-
ture at Villanova,? “One of the best men |
have ever known, my Sunday School
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teacher...was...avastly successful practic-
ing lawyer and a person of stiffly un-
compromising rectitude.... How could he
have accommodated his keen sense of jus-
tice to the partisan ethics of the profession
he thought of as his life’s vocation?” Pro-
fessor Jones found it interesting to ask
whether his teacher would have helped a
person who had been indicted for a violent
crime; whether the teacher would be will-
ing to conceal incriminating evidence, or to
cast guilt on an innocent person. Such
questions became interesting because they
involved a client. They would have been
less interesting if they had involved con-
cealment or false accusation by the Sunday-
school teacher in his own behalf. If that had
been the case, Professor Jones would have
gone to a different class, or maybe to a
different church.

This vicarious focus gives legal ethics
two kinds of tension: (a) between a law-
yer’s morals and the morals of his client,
and (b) between a lawyer’s morals and his
sense of public and professional duty. Those
tensions are topical in legal ethics. We who
work together in the law are aware of
these two tensions; we feel them. These
two tensions are evident also in the history
of American legal ethics. Chief Justice
Roger Brooke Taney was attorney general
of Maryland before he became ajudge. As a
lawyer he argued a case involving impor-
ters in interstate commerce. As a judge,
years later, he decided the same question.
When he was an advocate, he argued for a
result that favored Maryland; when he was
a judge he decided the other way. The
inconsistency was, to his 19th-century gen-
tleman’s conscience, a bother—a moral
bother. He felt he had to explain himself. “I
argued the case...and...at that time per-
suaded myself that I was right.... But
further and more mature reflection con-
vinced me that the rule [finally] laid down
by the Supreme Court is a just and safe
one,” he said. “The question was a very
difficult one.”10 Why difficult? Why is the
inconsistent behavior even noticed? Because Taney
felt so tender about not following as judge
aposition he had urged as alegal rule when
he was employed to be an advocate for a




was a man of principle. He gained renown
as a modern American lawyer-hero when
Robert Bolt’s play “A Man for All Seasons”
became popular in this country in the
1960s.13 More did not go to his death say-
ing that martyrdom is a gentleman’s lot; he
died announcing three principles: the legal
principle that silence is not treason, the
moral principle that one should not take an
oath falsely, and the religious principle that
the King of England could not exercise
ultimate spiritual authority. He also went
to his death with significant self-deception
about what was going on in England. Part
of his self-deception was the notion that
principles were an adequate way to des-
cribe his moral life.

David Hoffman’s Resolutions are almost
moral principles (he was fond of maxims),
and so are the greater parts of the earliest
codes of legal ethics, such as Judge Jones’s
1887 Alabama Code, and the 1908 Ameri-
can Bar Association Canons. They all con-
tain deceptions analogous to Thomas
More’s.

The claim that American legal ethics
rests on principles suggests an ancient con-
trast between virtues and principles as
being fundamentally significant in morals,
a contrast between being good and being
right, a contrast between Aristotle, who did
not announce principles, and most of mod-
ern philosophical ethics and jurisprudence,
which rarely announces anything else. The
difference is between accounting for mor-
als with the Scout Handbook, which talks
about qualities, or dispositions, or habits
such as bravery, cheerfulness, honesty, and
loyalty, instead of the Code of Professional
Responsibility, which is a set of principles.14

This difference is subtle at first, but it is
real and it is important. When you get
going on it, you are doing nothing less than
invoking Earl Campbell’s mother in legal
ethics. You are discovering the fact that
there is in our lives moral material that is
deeper and more explanatory than princi-
ples: Maybe we come to see something as a
moral problem because of this deeper mate-
rial. The most interesting moments in
ethics deal not with right versus wrong,
but with right versus right; not with which
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moral rules you follow, but with how you
live with all the moral rules you are sup-
posed to follow. Aristotle understood that;
so did Atticus Finch.

The legal ethics of the two kingdoms1S say that
it is possible to be a good person and an
American lawyer and that the way to do it
is to separate one’s personal morals from
one’s professional morals. This point of
view says that it is possible to be a good
lawyer and a good person too, but rarely the
twain shall meet. The purest doctrinal
expression of the two kingdoms in Ameri-
can legal ethics is the development of the
adversary ethic in the late nineteenth cen-
tury.’¢ The adversary ethic says that it is
selfish and immoral to refuse to do for
clients what clients want done. Modern
lawyer-heroes often announce this point
of view (for example George V. Higgins’s
Boston criminal defense lawyer Jerry Ken-
nedy!?), but the moral argument has an-
cient roots. My way of naming it is bor-
rowed from Martin Luther; much of his
thinking on the point came from St. Augus-
tine—and from the New Testament. There




are personal tensions here, too: It is diffi-
cult for many of us to figure out a way to
live bifurcated moral lives, and it is almost
always unsatisfactory to answer that bi-
furcation is what the legal system requires
of us.

Professional legal ethics finds moral author-
ity in the profession itself. Judge (Dean)
Sharswood’s 1854 essay on legal ethics
invoked the morals of the fraternity.18
Sharswood, who was a magnificently club-
bable man, told his students that they would
not go wrong if they sought in everything
the approval of their professional elders.
This point of view is prominent in the
modern lawyer stories of Louis Auchin-
closs and James Gould Cozzens. The no-
tion that the profession had or could have
moral authority led to the founding of the
first American bar associations in the
1870s, but the notion has ancient roots.
The earliest hero stories in the West are
stories of warriors and adventurers who
did what they were given to do, and who
learned from their colleagues how to do
what they were given to do. This point of
view preserves the tensions of modern
professional life: Law students are familiar
with the morality that calls on them to
imitate their elders, but they are also famil-
iar with Watergate, security frauds, and
murky characters who hand around police
courts and hospital emergency rooms look-
ing for legal business.

The legal ethics of dissent. Rebellion is a
persistent strain in the American legal pro-
fession; the American Revolution was,
uniquely, a lawyer’s revolution, as all of our
subsequent national revolutions have been.
Rebellion is noticeable in the “vulgar bar”
of urban stories, in the frontier profession
in America, and among modern lawyers
who find unbearable elitism in bar associa-
tions and among gentlemen. Ephraim Tutt,
lawyer-hero of more than a hundred short
stories in the old Saturday Evening Post, is a
20th-century example of this point of view,
as are Higgins’s Jerry Kennedy and the
wonderful, real-life Fanny Hotlzmann.1?
These lawyers seem to believe, and some-
times say, that the way to be a good person

and a lawyer is to ignore what prosperous,
elder lawyers say to do. In a more positive
analysis, the morals of those who dissent
are likely to be more personal and cultural
than professional. They refuse to make a
morality out of procedures such as the
adversary ethic. They make the useful
point that a client is a person before he is a
moral problem. Some of them see the law
as ameans to social change. These last talk,
as the civil-liberties lawyer Charles Mor-
gan does,20 not of law and order, but of law
against order.

How does one talk in the profession
about such moral point of view? The how-
do-we-talk question, to Socrates, was sub-
stantive; the answer to it contains the
answer to what justice is. The most com-
mon method for talking about moral ques-
tions in law school, and especially in the
study of professional responsibility, has
been to talk in quandaries. Our penchant
for the study of cases in law carries over
into a preference for cases in morals, and so
we present a dilemma and say, “What
would you do?” This method is attractive,
unavoidable, and limited.

For one thing, the case method in morals
overlooks the fact that a quandary becomes a
quandary because of morals. Morals may
solve quandaries but, before that, they cre-
ate quandaries. Jean-Paul Sartre presents
the case of the World War Il French patriot
who is the sole support of his mother:
Should he leave home and join the Free
French Army, or stay at home and care for
his mother? There would be no quandary if
the man in the story had not learned, some-
where, to love his country—and not only
his country but a particular view of what
his country is. There would be no quan-
dary if he had not learned, somewhere, to
love his mother, and not only to love her,
but to express his love in a particular way.
Sartre uses the story to make the existen-
tialist claim that our morals are the product
of our choices; they are morals only be-
cause we choose to make them so. I think
he came up with a good quandary, but, in
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figuring it out, he ignored culture; he did
not take account in a truthful way of Earl
Campbell’s mother. The mother in the Sar-
tre example is not a mystery and a source
of value, as real mothers are; she is only a
difficulty. Sartre might have done better if
he had been a Texan.

The maternalistic lawyer who has as a
client a teenager in trouble in juvenile
court may be in aquandary when she com-
pares doing for her client what her client
wants done: She wants her client to grow
up. Her client wants to be restored to his
colleagues in the alley. The state boys’
school would dry him out and teach him a
trade, but he is not anxious to be enrolled
there. Procedural notions point in one
direction; the wisdom—such as it is—of a
culture that imposes values on children, as
any culture inevitably does, points in an-
other direction. But the quandary will not
be there if mama-knows-best lawyer mor-
ality is strong enough to overcome her law
school acculturation to free choice and due
process. (Atticus Finch, was a remarkably
paternalistic lawyer, but Atticus never went
to law school.) The quandary would not be
there if moral, not legal, notions of civil
liberty were strong and the determination
to protect the weak were not as strong as
our American-lawyer-gentleman stories
make it. One who discusses morals in the
context of a quandary needs to know what
he is doing, and what he is not doing.

For another thing, quandary ethics has
Sartre’s existentialist bias. It tends to equate
one’s morals with one’s taste in beer. It
tends to make a fetish (rather than a
virtue)2! of tolerance and to avoid intellec-
tual rigor. In a characteristic display of this,
one of us presents the case of the maternal-
istic lawyer and the teenager, and then
directs argument over it for a while, and
then moves on to the next quandary. We do
not evaluate the moral arguments we make
to one another. It is not true that every
point of view in ethics is as valuable as
every other point of view. A good deal of
moral argument is fatuous, and can be
shown to be fatuous. Part of our profes-
sional calling is to think about our profes-
sional morals. If the topic of discussion
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were covenants-running-with-the-land,
we would see that in a moment. The First
Resolution in Spencer’s Case, that a tenant’s
covenant to build a bridge cannot benefit a
successor owner of the land, is a silly rule,
and the discussion in property class will not
go on long before someone notices and
describes the silliness. The general attitude
among property teachersis that such judg-
ment and analysis must occur or students
will not learn to think like lawyers. Quan-
dary ethics is weak because it does not call
upon the intellectural rigor we demand in
our property courses.

For some reason, possibly because values
are often religious and Americans have the
anti-intellectural notion that it is not civil
to talk about religion, we have not ana-
lyzed and debated moral notions with the
openness and discipline we bring to legal
notions. Quandaries keep us in the intel-
lectual shallows; they make it comfortable
for us to go on a little hike through a field
of moral brambles and then come home
thinking we have learned something.

Finally, quandaries hide people, as Sar-
tre’s example hid the mother of the French
patriot. Quandaries are abstract. It is prob-
ably the case that no one would retain his
clarity on the answer to a moral quandary,
such as Sartre’s example or the juvenile
court case, after he gets to know the people
involved. For this reason, I find it useful to
read and think and talk about stories. Sto-
ries display morals more than announce
them. They involve quandary and princi-




ples, but they put quandary in a narrative,
human context; and they show that princi-
ples are something we live with more than
live by. The context cuts the quandary and
the principle down to size. A story helps
give the quandary and the principle appro-
priate amounts of weight, that is, the
weight they have in life. Stories are in fact
the way we know what to do about the pain
and the tragedy of those who come into
our professional lives.
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Readmission and Reinstatement, a Role
for Bar Examiners: A Florida Experience

by Stanley A. Spring

Model Rules for Lawyer Dis-

cipline and Disability Proceedings (Model
Rules) have been developed by the ABA
Standing Committee on Professional Dis-
cipline to assist jurisdictions in implemen-
tation of Lawyer Standards and are pub-
lished in Professional Discipline for Lawyers and
Judges, a publication of the National Center
for Professional Responsibility of the ABA.
The Model Rules and all jurisdictions
regard disbarment as the most severe of all
lawyer disciplines. The sanction of disbar-
ment results in removal of the license to
practice law. A substantial period of time,
usually three to five years, is required by
most jurisdictions before application for
readmission is even permitted. As indica-
tion of the finality of disbarment is the use
of the term readmission in the Model Rules
and most jurisdictions when identifying
the process and procedures required of the
disbarred lawyer to again secure a license
and resume practice of the law.
Reinstatement is used in the Model Rules
and most jurisdictions to identify the pro-
cess and procedures required of the lawyer
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after the sanction of suspension, disability,
resignation in some cases, and in other
situations where fitness to resume practice
must be shown after a period of inter-
rupted practice not involving disbarment.

The Model Rules, as well as Florida rules,
provide that a judgment of disabarment, as
well as resignation, terminates a person’s
status as alawyer by removal of the license
to practice law. In resignation, as well as
disbarment, readmission is and should be
used rather than reinstatement when des-
cribing those procedures required to again
secure a license to practice law.

Suspension, by definition, connotes tem-
porary disqualification, and reinstatement is
used when describing the procedures neces-
sary in removing temporary disqualifica-
tion to practice where neither the license
nor the court’s jurisdiction over the lawyer
has been removed or terminated during
the period of suspension.

Readmission

The Model Rules recommend that after
disbarment, the lawyer ought not be able



to apply for readmission until at least five
years after the effective date of disbarment
and all petitions for readmission should be
filed with and considered by the discipli-
nary agency. The disciplinary agency has
no independent mission or original juris-
diction in determining fitness for admis-
sion and licensure to practice law.

In contrast, procedures contained and
provided for in The Florida Bar Integration
Rule, Article XI and its Bylaws, (Rules of
The Supreme Court of Florida regulating
lawyers admitted to practice in Florida),
provide that no application for readmission
may be tendered within three years after
the date of disbarment, or such longer
period as the court might determine in the
disbarment order. Further, and significantly
different than the Model Rules, a disbarred
Florida lawyer may be readmitted only
upon full compliance with the rules and
regulations set forth for those governing
admission to the Florida Bar. Effective
since December 1, 1972, this rule regulat-
ing lawyers in Florida requires a disbarred
lawyer to make application for readmission
to the Florida Board of Bar Examiners,
rather than the disciplinary agency, as
recommended in the Model Rules and as
followed in most jurisdictions.

The Florida Board of Bar Examiners
have established and developed over the
years successful and tested procedures to
determine the character, fitness, and gen-
eral qualifications of persons applying for a
license to practice law. These procedures
include the successful taking of the Florida
Bar Examination to insure competency in
the law. A disbarred Florida lawyer to again
resume practice of the law must, as any
other applicant, satisfy the Florida Board of
Bar Examiners of these same qualifications
including the successful retaking of the
Florida Bar Examination.

The Florida Board of Bar Examiners has
by its very mission developed the neces-
sary expertise to satisfy itself that each
applicant recommended to the court for
licensure is not only of good character but
also has adequate knowledge of the law,
including the Code of Professional Respon-
sibility, the standards and ideals of the pro-
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Director of the Legal Division of the Florida Bar. He was
responsible for lawyer discipline and regulation, ethics,
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fession, and is in all ways a fit person to
take the oath and perform the obligations
and responsibilities of an attorney.

It is not unusual for the Supreme Court
of Florida in disbarment orders to impose
periods ranging from four to twenty years,
rather than the minimum three years,
after which the disbarred lawyer may then
make application for readmission.

Presently pending before the Supreme
Court of Florida is a proposed rule change
submitted by the Board of Governors of the
Florida Bar providing that no application
for readmission may be tendered within
five years after the date of disbarment or
such longer period as the court may order.
Raising the minimum period before read-
mission after disbarment to five years,
Florida would then conform to the time

Readmission and Reinstatement / 13




standard set forth in the Model Rules for
readmission application after disbarment.

In the many meetings of the Florida Bar
Board of Governors and its committees
over the past several years during which
changes to the rules regulating the Florida
Bar were considered, no suggestion was re-
ceived from any source that consideration
be given to returning readmission proce-
dures after disbarment from the Florida
Board of Bar Examiners to the disciplinary
agency. To the contrary, the Florida Board
of Bar Examiners, who as a separate arm of
the Supreme Court of Florida are indepen-
dent of any disciplinary agency, have dis-
charged their assigned responsibilities in re-
admission after disbarment so satisfactorily
that the ABA Standing Committee on Pro-
fessional Discipline and other jurisdictions
would be well served to give serious consid-
eration to adopting a rule similar to Florida
having the bar admission agency, rather
than the disciplinary agency, determining
fitness for readmission after disbarment.

Florida rules, along with the majority of
jurisdictions and the Model Rules, do not
authorize permanent disbarment. How-
ever, Florida rules do provide for a lawyer
to resign with disciplinary proceedings
pending, and if the petition to resign states
that it is without leave to apply for read-
mission permanently, such condition pre-
cludes any readmission. All other petitions
for readmission after resignation with dis-
cipline pending may be filed within three
years or such additional time as may be
stated in the petition to resign and as
reflected in the court order accepting and
approving the resignation.

The Supreme Court of Florida has not
hestitated to bind resigned members to
their petition of permanent resignation,
the court distinguishing that ajudgment of
disbarment does not authorize permanent
disbarment in the sense that a disbarred
lawyer may never petition for readmission.
In effect, permanent disbarment does live
in Florida but in a different form. Notwith-
standing that a permanent resignation has
the same effect and goes beyond the dis-
barment rules, the readmission procedures
after resignation with discipline pending
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have not been assigned to the Florida
Board of Bar Examiners as in disbarment.
Rather, readmission after resignation with
discipline pending, which as in disbarment
requires a minimum of three years before
readmission, has remained within and the
responsibility of the disciplinary agency to
determine those qualifications that are the
business of the bar examiners.

The Model Rules, in dealing with resigna-
tion while discipline is pending, treats the
situation as a disbarment by consent rather
than a special type resignation with its own
set of special rules to cover the situation as
Florida does. Florida would be well advised
to treat resignation with discipline pending
as a disbarment by consent, as recom-
mended in the Model Rules. Readmission
after resignation with discipline pending
would then remain with the Board of Bar
Examiners, as it does after disbarment.

Readmission procedures after a resigna-
tion, whether or not triggered by pending
discipline, should be assigned to and the
responsibility of the bar admission agency
rather than the disciplinary agency. Read-
mission procedures after disbarment being
assigned to the Florida Board of Bar Exa-
miners, as noted before, has worked well
and with uniformity. The assignment of
readmission procedures after resignation
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to bar examiners would be logical and con-
sistent with their mission. Readmission in
Florida was routine after disbarment while
administered by the disciplinary agency.
Since 1972, when readmission after dis-
barment was assigned by the court to the
Florida Board of Bar Examiners of seventy-
three lawyers subsequently disbarred, one
has been found fully qualified and readmit-
ted to practice.

The Model Rules, in providing standards
for readmission after disbarment, given
general and broad direction to the discipli-
nary agency in determining fitness for
readmittance.

Model Rule Standard 6.2 provides that
the lawyer should not be able to apply for
readmission until at least five years after
the effective date of disbarment and should
not be readmitted unless he or she can
show by clear and convincing evidence:
rehabilitation, fitness to practice, compe-
tence, and compliance with all applicable
discipline or disability orders and rules.

The standard does not provide uniform
procedures or examinations within the
jurisdictions for use in determining with
consistency and accuracy fitness to prac-
tice, the very mission of bar examiners
who have long since developed valid exam-
inations and procedures to determine with
uniformity fitness to practice.

In order to bring about uniformity, fair-
ness to lawyers and the publicin determin-
ing fitness to once again practice law, Flor-
ida has accomplished this, in the case of
disbarred lawyers, by using the already
existing machinery and experience of the
Board of Bar Examiners. Attempting to
develop a parallel body of rules, proce-
dures, and examinations within the disci-
plinary system that would accomplish the
same task in Florida had not been success-
ful in the past. Although the rules in Flor-
ida still provide that readmission after
resignation remains within the disciplinary
agency, a case can be made for also assign-
ing to the bar examiners this responsibility,
particularly in those cases involving pend-
ing discipline, which require a minimum
three-year separation from practice before
any application for readmission may be

made, and those resignations of any type
involving a substantial period of separation
from the practice of law.

Reinstatement

In treating reinstatement after suspen-
sion, neither Florida, the Model Rules, nor
any other jurisdictions I'm aware of, have
assigned this responsibility to bar examin-
ers. It remains for the disciplinary system
to determine fitness for reinstatement
after suspension.

The Model Rules recommend that sus-
pension be for a specified period of time not
to exceed three years. Pointing out in those
cases where the misconduct has been so
severe that even a three year suspension
would not be adequate, the lawyer should
be disbarred. A specified period of suspe-
sion futher provides in each case the basis
for a time certain in which the reinstate-
ment process may be commenced after
suspension.

Reinstatement proceedings after suspen-
sion most often require at least ninety days
to complete, and in some instances, a much
longer period of time is required.

Requiring reinstatement in all cases of
suspension regardless of the duration of
the suspension would serve as an addi-
tional sanction where the suspension has
been ordered for a short period of time.
The Model Rules recommend reinstate-
ment from a suspension of six months or
less be automatic upon the expiration of
the period of suspension along with the
filing of necessary affidavits of compliance
with the orders and conditions applicable
in the particular case.

Florida rules provide for automatic rein-
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